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PREFACE. 


In  the  examples  of  Lord  Raymond  and  Sir  John  Strange^  I 
might  find  perhaps  sufficient  excuse  for  offering  the  follow- 
ing Collection  to  the  public.  Those  great  and  eminent 
men  thought  decisions  at  Nisi  Prius  of  sufficient  importance 
to  be  reported,  and  transmitted  to  the  Profession  under  the 
sanction  of  their  names.  In  the  notes  which  they  have  left 
us,  they  have  contented  themselves  with  a  short  report  of  the 
point,  as  ruled  by  the  Judge  who  presided  at  Nisi  Prius.  From 
the  method  adopted  by  them,  I  have  presumed  to  depart,  by 
giving  the  case  more  at  length.  This  I  have  been  induced  to 
do,  from  having  always  found  that  a  mere  point,  unaccom- 
panied with  the  circumstances  of  the  case,  was  neither  so  sa- 
tis&ctory,  intelligible,  or  useful,  as  when  the  &cts  of  the  case 
were  given  more  at  large. 

How  important  a  part  of  professional  information  a  know- 
ledge of  the  Law  of  Evidence  forms,  every  Member  of  the 
Profession  must  feel :  with  its  difficulties  those  are  well  ac- 
quainted, who  at  an  early  stage  of  professional  experience 
have  been  called  upon  as  part  of  their  duty,  to  settle  the 
evidence  upon  cases  which  are  preparing  for  trial : — difficulties 
only  to  be  removed  by  a  close  and  constant  attendance  on  the 
Courts  of  Nisi  Prius j  where  those  points  often  occur,  and  are 
fully  discussed.  In  this  attendance  few  have  been  found  to 
penevere ;  and  of  many  and  important  points  continually 

A  2  occurring 


iv  PREFACE. 

occurring  there,  which  have  been  heard,  canvassed,  and  de- 
cided, every  report  is  lost,  or  preserved  only  as  a  solitary  me- 
morandum in  a  note-book,  devoted  only  to  the  private  use  of 
the  compiler. 

To  rescue  these  decisions  from  that  oblivion  to  which  they 
would  otherwise  be  consigned,  and  to  preserve  them  for  the 
benefit  of  the  Profession,  is  the  object  at  which  I  have  aimed  in 
the  following  Collection :  at  the  same  time  I  feel,  that  fidelity 
in  the  report  can  only  sanction  its  reception,  utility  only  justify 
its  publication. 


in  the  case  of  Stonehouse  v.  Bllkttt  JSil,  sSGeo.  S.  ante SVSy  in  which  the  plaintiJfFhad 
&terdict»  with  liberty  fo)r  the  defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit ;  the 
motion  was  made^  and  it  was  held,  that  the  action  was  maintainable,  Lord  Kenyan  having 
.  changed  his  Ofunion.    Vide  Samiul  v.  Payncf  Dough  658 ;  6  Term  Rep.  SIS.  S.  C. 


ERRATA. 


Pag«  870.  line  6,  for  plaintiff's  assertion  read  defendant's  assertion. 

—  282,  in  mar.  line  18,  qfter  to  pay  and  read  an. 

287,  in  mar.  line  11,  deie  "  comma'\qfter  soliciting,  and  insert  and  before  procuring. 
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EASTER  TERM,  33  GEO.  UL 


SrmNGS  AFTER  TERM  AT  WESTMINSTER. 


1793. 

'  •   COOPBR  V.  MaRSDBN.  Tvmtfy,  ^ 

Mm  MdL 

ASSUMPSIT  for  money  lent  and  advanced,  with  the  usual  Entnes  in  the 
counts  ♦  ^"'?^" 

To  prove  payment  of  a  draft  at  a  banker's,  a  clerk  of  the  chants,  &d. 
baokiBg^-hoase  was  called^  who  produced  one  of  the  boold  ^^L^^ 
bdoDgiog  10  the  honse^  in  which  payment  of  the  draft  in  clerkbywhon 
^ettioa  waa  enteredt    He  wa^  adced  if  the  «itry  was  in  his  ^  ^tlee^ 
own  hand-wiitliig.  lAe  said  not;  that  it  was  the  hand- writing  msde;  nor  is 
of  a  peraon  wlio  had  l>een  a  clerk  in  the  house  at  Che  time  od^o«denoo 
when  the  draft  was  mentioned  to  have  been  paid,  whose  hand-  ^tnw^mski 
writing  he  swore  it  waai*  but  ttiat  tliat  clerk  was  then  gone  to  ^^^  ^ 
the  Eagt  ln£e$,  and  wal  not  likely  to  return.        '  abroad. 

The  counsel  for  the  phuntiff  objected  to  the  receiving  of  this  ^ 

evidence,  tlie  entry  in  the  book  not  being  in  the  band-writing 
o(  the  witness  himself. 

For  the  defisndant  it  was  contended,  that  this  case  was  ana- 
logous to  that  of  a  witness  to  any  deed,  bond,  or  instrument  in 
writing;  im  wUch  case,  if  the  subscribing  witness  is  abroad, 
sod  so  not  amenable  to  the  process  of  the  court,  that  it  was 

Vol.  I.  B  the 


^  CASES  AT  NISI  PRIUS, 

1793.       die  constant  practice  to  allow  the  proof  of  his  hand- Writing  as 

•'— -       sufficient  proof  of  the  execution  of  the  deed^  bond,  or  iiistru- 

^f  "^^      ment  to  which  his  came  was  so  subscribed. 

Marsdek.         Lord  Kbnton  said.  That  in  the  case  put  by  the  defendant  s 

Where  a  wit-  counsel,  that  it  was  the  practice  to  admit  the  proof  of  the  exe^ 

^d^^t  is  cution  of  deeds  'and  bonds,  by  proving  the  hand- writing  of  the 

abroad, proof  subscribing  witness,  where  it  appeared  that  he  was  abroad; 

^^^"jj'^  but  that  that  was  the  case  of  a  mere  instrumentary  witness, 

ficientproof  of  and  could  not  govern  the  present :  That  the  rule  of  evidence 

^iKhb^-  was  clear,  that  entries  in  the  books  of  bankers,  or  persons 

ineot  keeping  books  respecting  Iheir  trade  or  busmess,  could  only 

f  3  ]       be  proved  by  the  clerks  who  had  made  the  entries,  inasmuch 

as  they  might  give  some  material  evidence,  independent  of  the 

mere  entry  in  the  books,  from  having  some  acquaintance  with 

the  dealings  upon  which  the  entries  were  founded ;  whereas 

a  mere  instrumentary  witness  was  only  called  to  subscribe  his 

name  in  evidence  only  of  the  execution  of  the  instrument  to 

which  he  subscribed  it.    He  was  therefore  of  opinion,  that  the 

evidence  offered  in  this  case  was  inadmissible;  and  acconlingly 

rejected  it.* 

Garww  and  Russell  for  the  Plaintiff. 
Erskine  for  the  Defendant. 

♦Vide  Dighy  v.  Stedman,  post,  328. 


IWefdr^  Stedman  v.  Gooch. 

May  14th. 
IfabiUornote  fipHIS  was  an  Action  of  assumpsit  for  goods  sold  'and  deli- 
able  aTSie^^*  vered:  the  defendant  pleaded  1st,  The  general  issue, 
house  of  a       2dly,  Coverture.    Upon  the  first  plea  issue  was  joined;  and 
atefusallby'    ^  ^^^  second  was  a  replication,  **  That  at  the  time  of  the 
such  person  is  <<  cause  of  action  accrued,  the  defendant  lived  separate  and 
^^eiMm^  *^  apart  from  her  husband,  and  had  from  him  a  separate  main- 
payment  of     ^^  tenance."    Upon  which  plea  another  issue  taken. 
nc^  Aoi«h       '^^  defence  relied  upon  on  the  general  issue  by  the  de- 
he  b  no  party  fendant  was,  that  tlie  plaintiff  in  discharge  of  her  bill,  which 
to  It.              ^Qg  f^j.  miiiiQery  goods  fiimishefl  to  the  defendant,  had  taken 
three  promissory  notes  of  one  FinJay,  payable  at  the  house 
of  a  Mr.  Browney  and  had  given  the  defendant  a  receipt  to 
that  effect. 
[  4  ]          Lord  Kenvon  was  of  opinion  thft  it  then  became  incum- 
bent 
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bent  on  the  plaintiff  to  prove,.  1st,  that  slie  had  wsed  due  diU-  I793. 
gence  to  get  the  money  frdm  Ftnlay  ;  and  2dly,  that  he  after  — — 
notice  had  made  default  in  the  payment.  Stedman 

To  shew  that  she  had  used  due  diligence  to  get  the  money  Gooch.  ] 
from  Ftnlay^  the  plaintiff  proved  that  she  had  sent  Finlay^s 
notes  to  Broume,  where  they  were  made  payable,  and  that  he 
had  been  applied  to  Respecting  the  payment :  that  in  answer 
to  tliat  application  he  had  said  that  he  knew  Finlay,  but  that 
he  had  no  effects  of  his  in  his  hands ;  nor  could  he  pay  them 
Unless  he  had. 

Mingay  for  the  defendant  objected  2  That  these  declarations 
of  Browtie  were  not  evidence  of  Finlay's  default;  that  they 
were  not  bills  draMrn  upon  him,  which  he  was  bound  to  pay, 
but  that  he  was  only  mentioned,  as  his  house  was  the  place 
where  the  notes  were  to  be  paid. 

Lord  Ken  YON  said,  that  it  was  the  constant  practice  to  m^ke 
country  bank-bills  and  notes  payable  at  certain  houses  in  Lcm- 
dan ;  and  though  the  persons  at  whose  houses  they  were  pay- 
able were  not  parties  to  them,  nor  personally  liable,  yet  that 
an  answer  at  such  houses  as  to  the  payment  or  non-payment 
of  the  bills  or  notes  made  payable  there,  was  sufficient.  He  [  5  ] 
thefefore  held  Browne^s  declarations  to  be  admissible  evidence  ' 

of  the  probable  non-paym€;nt  of  the  notes  in  question. 

To  prove  notice  to  this  effect  to  Finlay,  the  plaintiff  called  a  a  letter  de- 
witness,  who  proved  that  she  carried  a  letter  from  the  plaintiff  jjvercd  at  the'. 
to  Fmlay,  inclosing  the  notes,  and  informing  him  that  they  person  who 
were  returned  as  not  being  likely  to  be  paid  2  that  she  went  to  nas  oaid  away 
the  house  where  Fvnlay  lodged,  for  the  purpose  of  delivering  fnformiiighim 
the  letter  to  him  t  that  she  enquired  for  him  from  the  woman  of  the  non- 
who  kept  the  house,  and  was  informed  that  he  was  not  at  home :  ^ffi^^^^  Jfo. 
that  she  then  left  the  letter  inclosing  the  notes  with  this  wo-  tice. 
man,  and  that  the  next  morning  the  letter  and  bills  were 
thrown  into  the  plaintiff's  house  by  some  persons  unknown. 
His  Lordship  was  of  opinion  that  this  was  sufficiently  pre- 
sumptive proof  that  the  letter  had  come  to  Finlay's  hands,  and 
therefore  allowed  it  to  be  read.    It  was  to  the  effect  stated  by 
tlie  ^tness. 

It  was  then  objected  by  the  counsel  for  the  defendant.  That  if  a  person  in 
it  appeared  that  these  notes  had  been  returned  before  they  were  ^^^"^®^* 
payable:  and  that  the  plaintiff  having  taken  them  in  discharge  bill  or  note 
of  her  debt,  for  goods  sold,  could  not  maintain  an  action  on  ^^^J|^ 
her  original  debt  for  the  goods,  until  an  actual  default  in  the  ^un,  the  party 

B  2  payment 


;  Stedman 

V. 
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1793.       payment  of  these  notes  gi^ven  in  discharge  of  it,  as  the  notes 

might  be  paid  when  they  became  due;  nor  should  the  plaintiff 

be  iallowed  to  judge  of  the  probable  or  improbable  ability  of 

OoocB.      the  party  to  pay  at  a  fiiture  day, 

receiving  it         Lord  Kenyon  over-ruled  the  objection.    He  said,  that  to 

^^I'l^^J^^  this  effect  the  law  was  clear,  that  if  in  payment  of  a  debt  the 

•debt  until  the  creditor  is  content  to  take  a  bill  or  note  payable  at  a  future 

nicfa  bill  or     ^7*  ^^^^  ^^  cannot  legally  commence  an  action  on  his  original 

note  has  to      ^c^bty  until  such  hyi  or  note  becomes  payable,  or  de&ult  is  made 

!^"1f^]db   *"^  ^^  payment;  but  that  if  such  biU  or  note  is  of  no  value,  as 

bill  or  note      if  for  example,  drawQ  on  a  person  who  has  no  effects  of  the 

r^e.  drajwer's  in  Jiis  hands,  and  who  therefore  refuses  it,  in  such 

f  «fi  1      ^^^  ^^  ^^y  considier  it  as  waste  paper,  and  resort  to  his  ori- 

^  gUukl  demand,  and  sue  the  debtor  on  it. 

In  proof  of  the  issue  arising  on  the  second  plea,  ^^  that  the 
^^  defendant  lived  separate  and  apart  from  her  husband,  and 
^^  had  from  him  a  separate  maintenance,"  Enkine  for  the 
plaintiff  stated,  that  Uie  evidence  he  had  to  that  effect  was, 
^t^  a  sentence  of  the  ecclesiastical  court,  by  which  the  de- 
fendant and  her  husband  were  separated;  and  2dly,  as  to  the 
s^foraXe  maintenance,  that  he  would  prove  that  she  received 
firpm  her  husband  a  regular  annuity  of  2002.  per  aim.  payable 
at  a  banl^ing-house  in  London. 
Q.  How  £Eur         To  prove  the  separation,  he  produced  and  proved  the  sentence 
of  AcTpStoLl  ^^  ^^  Spiritpal  Court,  by  which  a  divorce  a  mensa  et  toro  was 
court  b  8uf«    pr^mounced  between  the  parties. 

d^*^  -W&»gay  objected  to  this,  and  observed  that  the  production 

separation.  of  the  sentence  alone  was  not  sufficient  evidence;  that  the 
Ubel  and  all  the  proceedings  in  that  Court  should  likewise  have 
b^en  produced. 

Lord  KxNTON  seemed  disposed  to  be  of  opinion,  that  the 
8c;Kitence  alone  was  sufficient;  but  reserved  the  point. 
[  7  ]  In.proof  of  the  separate  maintenance,  the  plaintiff  called  the 

tt^SS^m  clerk  of  Messrs.  — — ^-'s  banking-house;  he  swore  that  that 
must  be  le-  hQUsej  by  the  direction  and  on  the  account  of  Mr.  Gooch,  the 
t^f^  H^  husb^pd  of  the  defendant,  paid  her  2001.  per  annum  quarterly, 
in  Older  to  He  wa&  asked  if  this  payment  was  made  in  consequence  of 
Smb toher  ^*  ^'^^^^'^  verbal  directions,  or  if  the  witness  knew  of  any 
deed  by  which  the  payment  of  that  sum  was  secured  to  her  ? 
He  answered,  that  he  knew  of  no  such  deed.  Upon  which 
JU^i^ay  olijected :  that  this  evidence  was  insufficient  to  sup- 
port this  part  of  the  issue :  that  in  this  action  the  wife  was  to 

be 
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be  charged  as  nfeme  sole:  that  hfeme  covert  had  been  so      I79d. 

charged,  by  reason  of  her  8et)aracte  maintenoiicd  being  property 

subject  to  no  controtd  ftbtxi  the  ht<sband,  but  exclusively  her 

own :  that  in  the  present  case  tdiat  ^as  paid  to  the  defehdaiit      Gooai«, 

might  be  a  mere  gratutty  revoftaUe  at  pleasure,  and  not  a 

property  independent  of  the  husband,  by  reason  of  wblcb 

only  she  could  be  et!iarged  tdttr  her  own  debtd :  that  in  all 

cases  of  separate  miCintenance  t^hich  had  come  before  ihe 

Court,  the  husband  had  secured  by  the  intervention  of  trustees 

a  separate  maintenance  to  his  wife,  by  which  means  only  she 

could  take  fiom  him  a  separate  and  independent  property. 

He  therefore  relied,  that  as  no  deed  appeared  in  diis  case, 

that  the  defendant  could  not  be  deemed  to  have  such  a  separate 

maintenance  in  Ia\^  as  shouTd  subject  her  to  tlie  payment  of 

her  own  diebts. 

Lord  Kenton  was  of  opinion,  that  it  was  necessary  that 
the  separate  maintenance  should  be  secured  iy  deed;  but  as 
(he  point  had  never  been  expressly  decided,  his  Iiordlship  n^ 
served  it. 

Enkme  and  Marryatt  for  the  Plaintifll 

JlfiH)g02f,  for  the  Defendant. 


hn- the  a^rt-tiNitt  the  Pm^  pohits  so  reserved  came  on  befeve      [  8  ] 
the  Court,  when  the  other  Judges  seemed  to  concur  in  opinion 
with  Lord  KowsoN  y  but  no^  judgment  has  been  given.* 

*  Butseetfae  cas^of  JUorfAoAv.  Ruitan  since  deteraiuied  in  B.  JR.  S-T.R.  54$. 


frtm^  was  an  action  of  asmmprit^  brought  to  recover  the  Covenant  in  a 
^    pcnalty.of  501.  f(Mr  breach  of  an  agreement.  IS^Tw^ 

Hie  agreement  stated  in  the  declaration  was,  ^^  That  the  underlet 
^  defendant  had  agreed  to  assign  to  the  plaintiff  aU  his  mterest  ^^^^^ 
^  in  a  kase  of  a  public-house,  of  which  thirteen  years  were  lord  in  writ- 
^  unexpired,  and  his  good-will  in  the  trade  and  business  car-  ^  ^^^ 
"  ried  on  in  i^  in  consideration  of  2002. ;  and  it  was  further  covenant. 
**  agreed^  that  the  lease  should  contain  none  but  fair  and  utual 
^  eaoeiumis;  and  each  party  bound  himself  to  the  perform- 
**  anc^  mder  a  penalty  of  50i;' 

The 


Morgan 
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1793,  The  facts  of  the  case  werc^  that  the  defendant  was  possessed 

of  such  a  leasc^  and  for  the  time  mentioned;  but  not  having 
the  lease  *by  him  at  the  time  he  entered  into  tlie  agreement 
Slaughter,    stated  in  the  declaration,  he  had  made  it  part  of  the  agree- 
[  ^9  ]      ment,  that  when  the  lease  came  to  be  assigned,  it  should  be 
found  tq  contain  none  but  &ir  and  usual  covenants. 

The  breach  assigned  in  the  declaration  was,  ^^  That  the  lease 
did  contain  a  certain  covenant/*  viz.  ^^That  the  lessee  should 
not  alien,  assign,  or  under-let  the  premises  or  any  part  of 
them,  without  leave  of  the  lessor  in  writing  for  that  purpose 
first  had  and  obtained;'*  and  then  averred,  that  this  was  not  a 
fidr  and  usual  covenant,  and  so  that  the  defendant  could  not 
perform  his  agreement. 

The  counsel  for  the  defendant  insisted,  that  the  covenant 
was  a  fair  and  usual  one  adopted  in  all  cases,  from  the  times  of 
which  there  are  any  reports,  and  cited  to  that  effect  Dumpor^s 
case,  4  Co.  119;  where  a  question  arose  on  this  very  coveuanta 
^Wliether  the  lessor,  having  once  permitted  an  assignment, 
had  not  for  ever  dispensed  Math  the  covenant?" 

For  the  plaintiff-— Afingat^  relied  on  the  case  of  Henderson  v. 
Hay,  3  Brotvn's  Cos.  Chanc.  where,  on  a  bill  filed  for  the  spe- 
cific performance  of  an  agreement  to  make  a  lease  containing 
the  &ir  and  usual  covenants,  ThurUm,  Lord  Chancc^llor,  was  of 
opmion,  that  the  covenant  in  question  was  not  of  that  descrip- 
tion. 

Lord  Kknton  said,  he  could  not  entertain  a  doubt  concern- 
ing this  being  a  &ir  and  usual  covenant.  That  it  was  a  &ir 
covenant  as  providmg  properly  for  the  Interest  of  the  party  de- 
mising :  and  as  to  its  being  a  usual  one,  that  it  sufficiently  ap- 
peared to  have  been  a  usual  one  so  long  since  as  the  case  cited 
by  the  defendant's  counsel ;  and  that  he  had  never  seen  a  lease 
properly  drawn  without  it.  That  the  plaintiff  had  therefore 
[  10  ]  no  cause  of  action,  as  the  covenant  was  a  fiiir  and  usual  oue ; 
and  the  defendant  had  always  been  ready  to  assign  the  lea^e, 
in  pursuance  of  the  agreement,  Hi3  Lordship  therefore  cU- 
rected  a  nonsuit. 

Mingay  and  Shepherd  for  the  Plaintiff. 

Erskine  and  'Espinasse  for  the  Defendant^ 
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CupsAM  V.  O^Brien.  '  

Clipsam. 

v. 

SSUMPSIT  on  a  promissory  note  by  the  indorscr  against     O'Briew.' 
^  the  maker.  m'"'^ 

£r«tijte  for  the  defendant,  when  the  cause  was  called  on,  t     ^  ^ 

In  an  acuon 
staled  his  defence  to  be — That  the  note  in  question  had  been  against  the 

made  by  the  defendant  payable  to  one  Withy;  that  Withy  had  maker  ©fa 
indorsed  it  to  one  Stamford,  and  Stamford  to  the  plmntiff 3.  but  the  indorser^ 
that  the  last  indorsement  from  Stanford  to  the  plaintiff  had  ^P  °^t  ad- 
been  made  after  the  note  was  payable.    He  said.  That  as  thi^  ^JJ^  ^^I 
circumstance  enabled  him  to  go  into  any  equitable  circumstance  P^^  the  in- 
of  defence  which  he  might  have  had  against  the  original  thourfi^the'm- 
parties  to  the  note,  that  he  had  evidence  to  invalidate  the  dorsement 
tianmction  under  which  the  plaintiff  became  *possessedof  the  Jter'Aenotc 
aoCe,  but  that  for  that  purpose  it  would  be  necessary  for  him  was  payable. 
to  use  Stofi|/ord  the  indorser's  letters:  and  the  only  question     [  *U  1 
was.  Whether  the  letters  of  the  indorser  were  admissible  evi-. , 
doice  to  impeach  the  indorsee's  title  to  a  note,  under  the  abote 
circumstances  in  an  action  against  the  maker  ? 

Lord  KsNYON  was  clearly  of  opinion  that  he  could  not. 

Ganow  and  Baldwin  for  the  Plaintifll 

MrMne  for  the  Defendant. 


Dob  ex  dem.  Davidson,  Executor  v.  Barnard,  Assignee    Sam  <%.] 
of  T1MMIN68,  a  Bankrupt 

fMlHIS  was  an  ejectment  by  the  executor  of  the  mortgagee  What  shall  bet 

JL    against  the  assignees  of  the  mortgagor,  to  recover  pos-  SJirSOTcy** 

tesnoaof  the  mortgaged  premises.  lentisinthei 

The  pWntiff  proved  the  execution  jof  the  mortgage-deed  by  ^™g^*uj[^ 
Timmmgs,  the  bankrupt,  and  the  payment  of  the  consideration-  funds. 
money:  and  there  rested  his  case. 

The  defendant  relied^  that  the  loan  of  the  money  was  on  an 
usurious  transaction,  and  that  so  all*  the  securities  were  void 
under  stat.  13  Am.  c.  16;  and  that  the  plaintiff  could  not 
tberefof^  claim  under  the  mortgage-deed. 

To  prove  this  case  they  called  Tlmrrdngs,  the  bankrupt,  he.      [  12  ] 
hrnng  released :  he  stated,  that  having  occasion  for  a  sum  of 

mmsj  bcfiwe  Us  bankruptcy,  that  he'  applied  to the    ^ 

ms/rtgagee 
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mortgagee^  now  deceased :  that  the  mortgagee  said^  that  all 
his  money  was  in  the  funds,  ^d  t^at  tp.  ^1  out  stock  at  that 
time  would  be  a  considerable  loss,  stock  then  standing  at  73 ; 
but  that  if  Timmingt  would  take  it  at  75,  that  he  ^Quld  haye 
die  sum  he  wanted.  *  Timming$  then  stated,  that  he  consent^ 
to  take  the  money  on  those  terms,  and  th^t  he  received  15Qpi. 
in  stock  valued  at  7S  •  that  he  sold  out  the  same  day,  and  that 
it  produced  but  73^  by  which  he  lost  betweei^  501.  and  601. 

A  broker  was  called,  who  proved  that  79^  was'th^  currejit 
price  on  the  day  on  which  the  stoclj:  was  so  sold  out. 
'  Lord  KsBnroN  heI4  the  tifi^nsaction  to  be  clearly  usuoous,  and 
nonsuited  the  plaintiJGT. 

Btnoer  and  -— —  for  the  nalntiff. 

Bearibrqft  for  the  Defendant. 


tl8) 
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will  not  lie 
where  the  m- 
mises  are  let 
for  an  illegal 
purpose,  or 
what  is  contra 


GiRAEpX  v..  RlCHARDSpN. 

ASSUAQ^ET  for  use  and  occupation  of  certahi  rooms  be- 
longing to  the  plaintiff* 

For  the  defendant  it  was  pipved,  that  she  was  a  woman  of 
the  town :  that  the  rooms  had  been  let  to  her  by  the  wife  of  the 
plaintiff,  who,  it  was  proved,  managed  the  business  of  hb 
house  in  letting  the  lodgmgs :  that  at  the  time  of  letting  them, 
she  was  informed  of  the  defendant's  mode  of  life,  and  con- 
sented that  she  should  be  at  liberty  to  receive  male  visitors,  for 
ii^fi  purpp^  of  prostitution^ 

Lord  Kbnton  ruled^  tluM;  under  tiie^^  cif^umstances  the 
action  was  not  midntainable:  That  the  contract  upon  which  it 
vw  alAeoipted  to  be  susHuned  was  contra  bonps  nwre$  bm^ 
tb^nefore  could  not  nipport  an  action.  His  lordship  therefore 
directed  a  veifdict  for  the  defendant, 

EtiJmie  for  the  FlaintifiL 

Gaxraio  for  the  Defendant* 


i§X»4WA91bl&  SiiJiRM» 


How  hf  Oie'  nnH'S  "^^  ^  action  a^inpt. t^  def^iydant  as  afjceptpr  (£» 
evid*3ior     -*     Vfll  of  exchange.  ■     -       »  <-.' 

Siejiice,      T*«.  ^^^^  ^y  ^J!  by,  ^  ^^P^h  Wfs^  Ajjl,^^^  Itondi. 

writing 
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writiiig  subscribed  to  the  bill^  purporting  to  be  his  acceptance^       1799. 

was  a  foi^ry.  

Twa  wltwe^a  oa  the  part  of  the  plaialiff  proved  the  hand-     ^^*>J^»^** 
writiiig  of  the  defendant,  and  swore  that  they  believed  it  to  be      Szakl^. 
his.  whose  busi- 

To  encounter  this  tes^ony,  the  defendant  called  a  clerk  of  a^^fibr- 
lliepoat-officej  whose  business  it  was  to  detect  the  forgery  of  f^eryofi^nks, 
finttks.    H«>Wi»l«e¥i0U8l]i  asked  fay  Oiepkimtiff's  counsel,,  if  "^"^^ 
by  the  bare  inspection  of  a  hand-writing  he  could  pretend  to 
ascertain  whethcor  it  waaa  real  or  an  imitated  one?  He  said, 
(Ihftt  esespl  in  vei?y  few  cases)  he  oooldi  only  do  it  by  com- 
parisan  o£  hands,  oc  by.  knowingi  the  party's  hand-writing.    It 
was  admitted  that  he  did  not  know  tbe  defendant's  haBd«-Mrriting. 

JEralpyia  fiur  the  defendant  tllen  offered  to  produce  other  bHls  Evidence  of 
oicirhange  aoc^tedby  the  defendant^  and  which  were  proved  ^^^"^°^ 
ID  be  Us  hand^  writing,  £»  the  puiyose  of  comparmg  them.  Darison  of 
lUa  waa  Objected  lo  by  the  phintlff'^ counsel,  asitdid  not  ^^^^'^j^ 
appear  vdhoch  waa  the  veal  band-writing  of  thedefeiidant,  those  ^ 

biUs,  or  those  upon  which  the  action  was  brought,  both  b^g      [  15  ] 
proved  by  witnessea}  and  that  it  waa  besides^  judging  ftx>m  a 
comparison  of  hands. 

Lmd  KxNTON  ruled,  that  .the  witness  should  not  be  allowed 

IHioyil^.^  by  tl^d€^i4)(M'sQ0U|i9?l,.th9t.tf»(^  witness.  ^^^"^^^ 
had  seen  him  write  his  name  several  times.    Being  asked  to  admitt^  to 
die  dreumstances,  he  said,  that  previous  to  the  trial  the  de-  prove  a  writ- 
feadant  had  so  written  his  Qam6Lfi>f  the  purpose  of  shewing  to  |[^£^^  ^^ 
die  witness  his  true  manner  of  writing  it,  that  the  witness  hand-writing, 
migfat  be  able  to  distinguish  it.^m  the  pretended  acceptance  ^^a^L^ 
to  the  bin  in  question.  ^  sucb^^  ' 

Hi%%o^4sUptpI4lHiFKt|^^     sbojijd.ijftt  pcnpifctbpt  to  far  "^^^ 
fixifp^lQf^^^  Wjghi  irnte  di0iwentl|i  while  the 

fttmi  hiiB  common  mode  of  wi(i|;il»g;  b|s,nffflnfo^  tfjIfi^^Mgh-c^^     d^^^^ 

ftHBIPzaifR #Wdx W)i¥*W  1>X  tfrcbarqip^wtfea  erf, tbe 

jeded. 

Enkme  for  the  Defendant. 

Vid.  Ocod  2M^(a  dm.  Bp^^jf^Bra^mii^  ^^qi  R«P-  ^9^- 
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\Viiere  the 
husband  and 
wife  live  in  a 
state  of  sepa- 
ration, an 
action  ofcrim. 
con.  cannot 
be  maintain- 
ed. 


Vid.S.C. 
6  Term  K. 


CASES  AT  NISI  PRIUS, 

-I 
SllTINGS  AFTER  TERM,  AT  GUILDHALL. 

Weedon  r.  Timbrel. 

THIS  was  an  action  for  criminal  conversation  with  the  plain- 
tiff's  wife. 

It  was  proved  that  the  plaintiff,  havuigsome  suspicion  of 
his  wife's  misconduct,  had  taken  a  lodging  for  her,  for  which 
and  for  her  board  he  paid;  and  that  at  the  time  when  the 
adultery  was  committed,  they  lived  in  a  state  of  separation. 

Lord  Kenyon  ruled  at  the  trial,  that  as  the  ground  of  this 
action  was  the  depriving  the  husband  of  the  society  and  com- 
fort from  the  company  of  his  wife,,  that  \fthey  lived  in  a  state  of 
separation  when  the  offence  was  committedy  that  the  action  could 
not  be  maintained.  He  therefore  directed  the  plaintiff  to  be 
nonsuited. 

GarroWf  Shepherdy  and  Reader  for  the  Plaintiff. 

Erslfine  for  the  Defenduit.  , 


In  the  following  Term  a  new  trial  was  moved  for  in  this  case ; 
and  the  court  of  Kng's  Bench  concurred  in  his  Lordship's 
direction. 


[  17  ]  Simpson  v.  Robertson, 

Same'day.  TN  an  action  for  goods  sold  and  delivered — Part  of  the  de- 
JL  mand  was  for  clothes  furnished  to  the  son  of  the  defend- 
ant by  the  plaintiff,  who  was  a  taylor. 

Lord  Kenyon  said,  he  had  ruled  before,  that  if  a  tradesman 
colludes  with  a  young  man,  and  furnishes  him  with  clothes  to 
an  extravagant  degree,  that  though  the  father  might  have  been 
liable,  had  they  been  to  a  reasonable  extent,  that  the  tradesman 
who  gives,  credit  to  such  an  extravagant  degree,  shall  not  at 
law  be  allowed  to  recover.* 

Mingqy  and  Alderson  for- the  Plaintiff. 

Bearcroji  for  the  Defendant. 


;  Vide*  Forrfv.  FotkergiU,  post,  211. 
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1793. 
Powell  v.  Jones.  

Powell 

THIS  was  an  action  against  the  defendant  as  the  acceptor  of  v. 

a  bill  of  Exchange,  drawn  from  Dominica.  Jokes. 

The  defendant  pleaded  the  general  issue,  and  relied  that  he     ^f"^*^^ 
had  never  accepted  the  bill  in  question,  j^  b  not  a 

The  acceptance,  as  proved  by  the  witness  on  the  part  of  the  sufficient  afc- 
plaintiff,  was  in  this  manner :  The  bill  was  left  with  the  defend-  ^ig^^^,"*^* 
ant  for  acceptance  by- the  plaintiff's  clerk ;  the  next  day  he  change  tosay, 
called  for  the  bill;*  when  the  defendant  returned  it,  saying,  ""^f^i/*.. 
**  There  is  your  bill  j  it  is  all  right."    This  the  counsel  for  the  ^^^\  right.'' 
plaintiff  contended  was  a  sufficient  parol  acceptance  to  bind      r  «|g  -i 
him. 

Lord  Kenton  ruled,  that  these  words  could  by  no  implica-  « 
tion  amount  to  an  acceptance ;  that  they  conveyed  no  evi- 
dence of  the  defendant's  intention  to  bind  himself  to  the  pay- 
ment of  the  bill  at  all  events,  which  was  necessary  for  the  pur- 
pose of  charging  him  as  acceptor.  He  therefore  directed  the 
plaintiff  to  be  called. 

Erslane  and  Marry att  for  die  Plaintiff. 

Mmgay  for  the  Defendant. 


WbTTBNHALL  v.  Wood.  Stnneday. 

IN  an  action. for  money  lent,  the  defence  was,  that  the  plain-  Money  lent 
tiff  kept  a  common  gambling-house :  that  the  defendant  ^ithout^y' 
being  there  at  play  with  several  other  persons,  and  having  lost  security,  rc- 
all  his  money,  appUed  to  the  plaintiff  for  the  loan  of  some  ^J^i^*" 
money  for  the  purpose  of  continuing  the  play ;  •  when  the  plain- 
tiff lent  him  the  sum  for  which  the  present  action  was  brought. 

Garraw  for  the  defendant  objected :  that  -  this  being  money       [  19  ] 
lent  knowingly  to  game  with,  was' not  recoverable. 

Lord  Ksnyon  was  clearly  of  opinion  that  it  was  recoverable ; 
for  that  the  stat.  of  9  Ann  14,  only  avoided  securiiies  for  money 
lent  to  play  with,  and  did  not  extend  to  cases  of  mere  loans 
whboiit  wiy  security  taken.  He  therefore  directed  a  verdict 
for  the  plaintiff.* 

Erskkte,  and for  the  Plaintiff. 

darrow  for  the  Defendant. 

*  Vide  Barjtau  v.  WalmJt/,  2  Stra.  1249. 
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BiBT 


IN  THE  COMMON  PLEAS  AT  WESTMINSTER. 
SAME  TERM. 


If  a  witness  i& 
called  to  prove 
that  be  nun- 
self  is  liable 
to  the  demand 
for  which  the 
action  10 
hrmight,the 
plaintiff  by 
suggesting 
that  he  is  a 
partner,  can- 
not deprive 
the  party  of 
his  testimony. 


BiBT  v^  Hood, 

ASSUMPSIT  for  goods  sold  and  delivered.  The  defence 
set  up  on  the'  part  of  the  defendant  was,^  that  the  business 
\SL  the  course  of  which  the  goods  had  been  furnished^  was  carried 
on  by  his  mother :  that  they  were  for  her  use,  and  on  her 
credit,  and  not  on  account  of  the  defendant,  who  merely  worked 
in  the  business.  The  plaintiff  admitted  that  the  mother  did 
carry  on  the  business^  but  insisted  that  the  defendant  was  a 
partner  with  her ;  and,  that  not  having  pleaded  that  matter  in 
abatement,,  he  might  now  be  sued  alone.  .^ ,.« 

To  prove  the  defendant's  case,  the  mother  wa&  called/ 

^dciir,  Seijt.  objected  to  the  admission  of  her  testimony,  in- 
asmuch  as  being  a  partner,  and  therefore  liable  to  contribution 
in  case  the  plaintiff  recovered  in  ^i3  action^  that  it  therefore 
became  her  interest  to  defeat  it;  and  so  rendered  her  incom- 
petent: at  all  events,  that  some  witness  should  be  called  to 
prove  that  no  partnership  in  fistct  subsisted  between  the  de- 
fendant and  her. 

£fR%  Chief  Justice,.  oveiHTuled  tbe  olgection.  He  said,  that 
as  the  pluintiff  had  chosen  to  proceed  agunst.the  defendant 
solely,,  1||atJbeahou}d  not  then  be  allowed  by  suggesting  merely^ 
tl^  eKisteape  of  a: partnership  betii^ea  the  defendant  and  the. 
witpess^,  to  deprive  the  defendant  of  the  benefit  of  her  testi- 
ilionyi  particulaiiyi  wiiese  the  effect  of  her  testimony  was  to^ 
malcie  Iierself  liable. 

AAm^  Seij.  for  the  Plaintiff. 

J^Ofid^.S^e^  fortbeiDe&ndant. 


Y\d.fOi%.  Kotitig  V.  BravMT.  Hilary  Termi34 Geo,  QI.whM'e 
the  partnership  being  admitted,  it  was  ruled  by:  Lord  Kbi^on- 
that  a  partner  could  not  be  a  witness^.thoughtb^effeot  oC'bis 
testimony  was  to  charge  himself. 
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FIBST  SITTINGS  IN  TERM,  AT  WESTMINSTER. 

*  1798. 

LOGAm  V.  HOULDITGH,  et  alt.  Wednadmf, 
'  June  5. 

nnROVER  for  a  carriage  and  harness.   To  prove  die  demand  a  demand  in 
-*•     a  witness  was  called  for  the  plaintiff,  who  produced  a  writing  left  at 
pq>er,  a  copy  of  which  he  had  served  on  one  of  the  defendants  ant's  house  is 
at  his  house.    This  was  a  demand  in  writing  of  the  things  for  suflBcient  in 
iriiidi  the  action  was  brought,  signed  by  the  plaintiff.    There  ^^^^' 
being  some  doubts  as  to  the  person  upon  whom  the  demand      r  23  1 
was  served,  whether  he  was.  one  of  the  defendants  or  not,-^ 

Lord  KxNTON  said,  that  a  demand  in  writing,  such  as  the 
present,  ^ft  at  the  hotue  of  the  defendant,  was  a  sufficient  de<- 
mand  tQ  support  that  part  of  the  evidence  necessary  in  this 
actioQ.* 

Enlcme  and  BaUbmti  for  the  Plaintiff. 

Garrom  finr  the  Defendant. 

f  Vide  THompton  v.  ^irky,  post,  31. 
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.    ThtneLty 
June  6. 

[   *24  ] 

When  goods 
are  shipped 
to  the  order  of 
tlie  shipper, 
tlie  custom  of 
charging  the 
pcMou  m 
whose  name 
goods  are  en- 
tered at  the 
Custom- 
house,  with 
freight  can 
only  exist 
when  the 
same  |)erson 
is  consignee, 
or  where  the 
cx>nsi«^nee  is 
unknown. 


[25] 


Artaz/i  r.  Smallpiecb. 

THIS  was  an  action  of  assumpsit,  brought  to  recover  tb<i 
amount  of  the  freight  of  170  chests  of  oranges  and 
lemons. 

The  goods  had  been  shipped  in  a  general  ship  from  Portugal, 
and  the  bill  of  lading  was  to  the  order  of  the  slwpper.*  The 
goods  had  been  entered  at  the  Custom-house  in  the  name  of 
the  defendant;  and  it  was  proved,  that  in  general,  where 
goods  are  so  shipped  to  the  order  of  the  shippers,  that  the  per- 
son in  whose  name  the  goods  are  entered  at  the  Custom-house, 
was  considered  as  liable  to  the  freight :  upon  which  principle 
the  present  action  had  been  brought. 

To  prove  this  case,  a  witness  was  called  on  the  part  of  tlie 
plaintiff,  who  proved  the  bill  of  lading  and  the  entiy  at  the 
Custon^-house  to  have  been  made  in  the  name  of  the  defendant ; 
but,  in  the  course  of  his  examination,  it  appeared  that  the  de- 
fendant had  bought  them  of  one  Haynes,  to  whom  the  bill  of 
lading  had  been  indorsed  and  sent  by  the  shipper ;  which  cir- 
cumstance was  known  to  the  plaintiff. 

Upon  this  evidence  it  was  contended  by  Mtngay  for  the  de- 
fendant, that  the  action  should  have  been  brought  against 
Haynesy  not  against  the  defendant :  that  Haynes  was  the  coti- 
signee,  and  in  that  character  liable  to  the  freight ;  and  that 
the  custom  of  making  him  liable  in  whose  name  the  goods 
were  entered  at  the  Custom-house,  could  only  take  place  where 
such  person  was  in  fact  the  consignee,  or  wh*ere  the  consignee 
was  not  known. 

Per  Lord  Kknyon.  The  captain  has  a  right  to  retain  the 
goods  shipped  on  board  his  vessel  till  he  is  paid  his  freight :  if 
he  parts  with  the  possession  of  them,  he  must  then  resort  to  his 
contract.  In  tlie  case  of  goods  consigned,  the  consignee  is  the 
person  liable  to  the  freight,  not  the  person  to  whom  he  sells 
them :  that  would  be  to  enhance  the  price  on  him,  as  he  must 
be  supposed  to  buy  them  at  a  certain  price  independent  of  all 
charges,  unless  such  charges  are  made  part  of  the  bargain.  A 
right  of  action  cannot  be  transferred  from  the  person  liable  to 
another,  by  such  person's  own  act.    He,  therefore^  who  is  first 

liable 


Clarke 

V. 
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liable  must  remain  so.    Here  Haynes  was  the  consignee,  and       1799. 
known  to  be  such  to  the  plaintiff,  who  cannot,  by  any  sup- 
posed custom,  transfer  the  liability  to  the  defendant,  who  is 
only  the  purchaser  of  the  goods  from  him.    I  am  therefore  of      Searle. 
opinion  the  plaintiff  must  be  called. 

Erskme  and for  tlie  Plaintiff. 

Aftngay  for  the  Defendant. 


SECOND  SITTING  IN  TERM,  AT  WESTMINSTER. 


Clarke  v.  Searle.  ^tUfto, 

VW%R1S  was  an  action  of  debt  brought  to  recover  the  penalty  Statute  25.   ^ 
A      of  lOOi.  given  by  statute  25  Geo.  II.  c.  96,  s.  2.  against  S^a/to  ^' 
any  person  who' shall  keep  a  house  for  public  dancing,  music,  houses  kept 
oToAier  public  entertainment,  within  the  cijty  of  Westminster;  ^^ofpIlT 
such  house  not  having  been  licensed  in  pursuance  of  the  di-  vatedancii^, 
recdoos  of  the  statute.  -^gj'^ 

It  was  proved^  on  the  part  of  the  plaintiff,  that  the  defendant      r  26  1 
was  the  proprietor  of  a  house  where  persons  of  both  sexes 
met  to  amuse  themselves  by  dancing :  that  they  paid  for  their 
admission,  and  that  there  were  no  performers  who  exhibited ; 
but  that  the  company  danced  for  their  own  amusement. 

Ganow  for  the  defendant  objected :  that  this  case  so  made 
out  for  the  Plaintiff,  was  not  within  the  statute,  and  that  he 
therefore  could  not  recover :  that  the  statute  was  levelled 
against  houses  only  where  public  dancers  were  kept  for  the 
purpose  of  exhibiting  as  performers  3  such  as  Sadler's  IVells, — 
Tkt  GraUf  and  other  such  places  of  public  resort;  not  to 
places  where  the  parties  meet  for  the  purpose  of  amusing 
themselvea,  or  of  improvement  in  the  accomplishment  of 
daodng. 

Lord  Kbnton  over-ruled  the  objection.  He  said,  tiic  words 
of  the  statute  were  general :  *^  any  house  kept  for  public 
dancmg."  There  could  be  no  doubt  that  this  housTe  was  of 
that  dcMription,  inasmuch  as  any  person  paying  for  his  ticket 
wottM  be  admitted.  Besides,  that  the  act  of  parliament  in 
question  having  been  made  ^to  regulate  all  places  of  public 

resort 
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resort,  that  an  bouse  of  ihe  deikrription  of  the  defendttrit's  t^as 
equally  an  object  of  reflation  by  the  magistrates  as  any  other ; 
as  sucli  places,  if  notpik>perly  regfuht^d,  became  the  resott  of 
the  vietous  and  profligate  of  both  sexes.— The  jury  found  a 
verdict  for  the  penalty.* 

Erskme  and  Const,  for  the  Ptalntil^. 

Garrow  for  the  Defendant.  * 

*  Vide  Betlit  v.  BurghaU^  post,  2  vol.  722,  where  it  was  ruled,  that  a  room 
kept  hj  a  danch^-master  fbr  the  imtru6liori  of  his  scholars,  and  to  which  per- 
son^ are  not  mdisaiminately  athnUted,  \s  not  within  the  statute. 


L  27  ]  SITTINGS  AFTER  TEllM,  AT  WESTMINSTER. 


Thundt^, ' 

June  20. 

A  person  pavu 
ingthe  whole 
fareofasiage 
coach,  may 
takeluspuioe 
at  any  td^  of 
diejournejr; 
alUirf  if  he 
pays  only  a 
deposit 


Ker  v.  Mountain. 

IN  this  cia^,  which  was  an  actioii  against  the  defendant  as 
proprietor  of  a  stage  coach,  it  was  ruled  by  Lord  Kbnyon, 
That  if  a  persd&^k^  a  place  in  a  stage  coacb^  and  pays  at  the 
time  only  a  deposit,  as  half  the  fare  fbr  example,  and  is  not  at 
the  inn  ready  to  tdre  his  place  when  the  co&ch  is  setting  off, 
that  the  proprietor  of  the  coach  is  at  liberty  to  fin  up  his  place 
with  another  passenger;  but  if  af  the  time  of  taking  his  place 
he  pays  the  whole  of  the  &re,  in  such  case  the  proprietor 
cannot  dispose  of  Ms  place ;  but  he  may  take  it  at  any  stage  of 
the  jofu^  he  thinks  fit. 

Oaihr&iv,  Pttrky  and  Noldn,  foi'  the  Plaintiff. 

ErMne  aiid  Redder  for  the  Defendant. 


28] 


June  95. 
The  editor  of 
a  public 
newspaper 
may  fairly 
comment  on 
any  place  of 
pabhc  enter- 
tainment; nor 
shall  such  a 
paragraph  be 
deemed  a 
libel. 


DiBDtN  V.  Swan  and  Bostock. 

THIS  was  an  action  against  the  defendants  for  a  libel. 
The  pbintiff  Was  the  proprietor  of  a  place  of  pubtic  enter- 
tainment, called  Satii  tiouci,  where  he  sung  and  peirformed  cer- 
tain songs  which  wer^  supposed  to  be  wrftten  and  composed 
by  himself. 

The  defifclidams  Werc(  the  editor  and  printer  of  a  public 
newsi^p^r  caHed  the  fFarkii   the  libel  for  which  the  actioii 
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brought,  was  a  paragfragh  which  appeared  in  that  paper, 
innnuatiiig  that  the  songs  were  not  in  &ct  written  by  the 
plaintiff,  but  a  person  of  the  name  of  Bickerstaff,  with  whom 
the  phiintiff  had  formerly  been  connected  in  bringing  out  several 
musical  pieces;  whic£i  had  been  performed  with  a  considerable 
share  of  public  applause.  'The  paragraph  further  mentioned, 
diat  on  the  first  night  of  the  performance  there  had  been  a  very 
thin  audieiice,  and  that  composed  of  persons  admitted  under 
orders :  <hat  die  music  of  the  songs  was  of  very  inferior  com* 
position,  and  that  the  applause  bestowed  on  the  performance 
was  only  firom  the  persons  who  had  so  gained  admittance; 
whereas  the  songs,  both  as  to  the  words  and  music,  were  the 
composition  of  the  plaintiff  only,  there  was  a  very  full  audience, 
and  the  applause  was  genuine,  and  fiiom  persons  no  way  con- 
nected with  the  plaintiff. 

Lord  Kbnyon  stated  the  law  on  this  sulgect  to  be— That  the 
editor  of  a  public  newspaper  may  fidrly  and  candidly  comment 
on  any  place  or  i^ecies  of  public  entertainment;  but  it  must 
be  done  fiurly  and  without  malice  or  view  to  injure  or  preju- 
dice the  proprietor  in  the  eyes  of  the  public.  Tbltt  if  so  done, 
however  severe  the  censure,  the  justice  of  it  screens  the  editor 
fiom  legal  animadversion ;  but  if  it  can  be  proved  that  the 
eomment  is  unjust,  is  malevolent,  or  exceeding  the  bounds  of 
fur  ofMnion,  that  such  is  a  libel,  and  therefore  actionable. 

Mmgay  and  Lambe  for  the  Plaintiff. 

Enkme  €of  the  Defendants. 
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[29] 


Dk  Bbrkom  v.  Smith  and  Lswis. 

ASSUMPSIT  to  recover  the  value  of  a  quantity  of  foreign 
lace  against  the  defendants,  charging  them  as  partners. 

It  was  admitted  that  Smith,  one  of  the  defendants,  was  liable ; 
but  die  other  dafiendant,  Lewis,  denied  that  he  was  a  partner. 
This  was  die  only  question  in  the  case. 

The  evidence  on  the  part  of  the  plaintiff  was,  Th^hewasa 
breigner,  living  at  Uale  in  Flanders  ;  that  having  been  applied 
Is  by  tiie  defisndants  for  a  quantity  of  lace  on  credit,  that  before 
he  woold  fiimish  it,  he  wrote  over  to  his  correspondent  in 
LmdoN^  to  enquire  concerning  their  circumstances  and  situa- 
te; Ifaal  Us  correspondent  had  enquired  firom  a  Mr.  Boihanij 

VouL  C  a 


Wednetday, 
Jwne9lQ» 

A  partnership 
may  exist  in  a 
particular 
concern, 
which  shall 
d]ai}gethe 
parties  to 
cncagements 
only  connect- 
ed with  such 
concern. 

[30] 


De  Berkom 

Smith 
and 

Ll(WI8. 
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I79B.  a  mercfaant  in  London;  who  informed  him  that  they  were  in 
partnership  in  trade;  which  mformation  the  correspondent 
communicated  to  the  plaintiff^  who  in  consequence  thereof 
gave  them  the  goods  on  the  terms  they  asked. 

Mr.  Boiham*s  clerk  was  called^  and  proved.  That  the  only 
connexion  in  trade  between  Mr.  Botham  and  the  defendants 
was  in  discounting  bills,  which  Mr.  Botham  had  been  in  the 
habit  of  doing  for  Smith,  one  of  the  defendants;  but  that  on 
discounting  a  bill  at  one  time  for  Smith,  that  he  had  introduced 
Lewis  to  him  as  his  partner. 

Lord  Kbnyon  upon  this  evidence  ruled,  that  it  was  not  suf- 
ficient to  charge  Levois  as  his  partner.  His  Lordship  said,  that 
persons  might  be  partners  in  a  particular  concern  or  business^ 
but  that  notwithstanding,  if  they  did  not  appear  to  the  world 
as  partners,  that  it  should  not  be  sufficient  to  constitute  a 
general  partnership  and  make  them  liable  in  other  cases  not 
connected  with  such  particular  business.  That  the  circimi- 
stance  in  evidence  of  the  introduction  of  Lewis  to  Mr.  Botham 
should  be  tkken  secundum  subjectam  miateriam,  that  is,  as  ap- 
plying to  the  transaction  in  which  Smith  was  concenied  with 
Mr.  Botham,  the  discounting  of  bills,  to  which  transaction  only 
It  should  be  confined ;  and  that  he  was  therefore  of  opinion, 
that  without  fiirther  evidence  a  general  partnership  could  not 
C  31  ]  be  established,  in  order  to  charge  Lewis,  the  other  defendant, 
ill  this  action.' 

It  afterwards,  howevef*,  appearing  in  evidence,  that  in  &ct 
Lewis  had  represented  himsdf  Co  the  plaintiff  as  partner  in 
trade  with  Smith,  his  Lordship  in  his  charge  to  the  jury  added. 
That  though  in  point  of  &ct  parties  are  not  partners  in  trade, 
yet  if  one  so  represents  himself,  and  by  that  means  gets  credit 
for  goods  for  the  other,  that  both  shall  h%  liable. 

TTie  Plaintiff  recovered.* 

Erskine  and  W.  Best  for  tiie  Plaintiff. 

Bower  for  the  Defendants. 


*  Vide  Jrden  v.  Sharpc,  post,  2  vok  524. 
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1793. 
SITTINGS  AT  GUILDHALL,  AFTER  TERM.  ThTI^ 

(Asdgneeof 
^  Abrabam^ 

a  Bankrupt) 

Thompbok  (Afldgnee  of  Abrahams,  a  Bankrupt)  v.        SailLEr 
Shirlby  and  Body.  ^^ 

rrVOVERby  the  plaintiff  as  assignee  of  one  Jbrahams^m     f^l 
-»     bankrupt,  for  a  quantity  of  jMqper,  part  of  the  bankrupt  ^  demand  of 
fslate,  of  whidi  the  defendant  had  possessed  himself.  payment  for  ^ 

jtbrahaam^  tihe  bankrupt^  was  a  stationer,  and  had  been  in  S^|^' 
tike  babit  of  diseounting  tbe  bills  of  one  OuUm  with  the  de-  aetioo  of 
frndsnts  I  on  which  occasions  he  had  usually  put  lus  own  name  ^^^^'f  -^ 
on  the  back  ci  diem.    Several  of  these  bills  being  unpaid,  and  a  good  de- ' 
fading  himself  unable  to  discharge  them,  at  a  time  wben  from  ^!^^^^ 
tibe  genend  state  of  his  affairs  he  knew  he  must  become  action, 
a  bankrupt,  he  was  prevailed  upon  by  the  defendants  to      [  32  }- 
give  diem  an  order  to  receive  on  his  account,  butfor  their  own 
nae,  a  quantity  of  paper  which  was  then  coming  to  the  bank- 
rupt; under  which  order^  on  the  3d  of  January,  1793,  they  ob^ 
ta^ed  possession  of  the  paper;  and  the  present  action  was 
bought  to  recover  it,  on  the  ground  of  undue  preference. 

Tke  demand  v^as  in  writing,  in  the  following  woads : — 

^  Gentlemen, 

^  I  am  directed  by  the  assignees  of  John  Abrahams,  a 
^^  bankrupt,  to  write  to  you  for  payment  of  the  sum  of 
^  7SL  St.  the  amount  of  paper  belonging  to  his  estate, 
^  which  I  understand  you  have  disposed  of;  and  unless 
^  the  same  be  immediately  paid  me,  I  have  instructions 
^  to  take  the  necessary  measures  to  enforce  it. 

6th  Fsft.  1798.  ^  I  am,  &c. 

Toh9e$m.8lmt1eyandBoAf,  ^  WiUiam  Bennett, 

Warwiek-kme.  «  Plaintiff's  Attorney." 

Bamerbr  the  defendant  objected :  that  this  letter,  which  was  [  93  ] 
Hie  only  evidence  of  the  demand,  would  not  support  the  action, 
iaasmoeh  as  it  was  not  a  demand  of  the  specific  things  for 
which  the  action  was  brought,  which  he  contended  was  ne- 
'  ia  an  action  of  trover,  but  of  payment  for  them.  That 
C  2  a  de- 


38 
1798. 

TfaOMPSOV 

(Assignee  of 
aBai^Prupt) 

SpiRLKT 

and 
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a  demand  of  payment  was  affirming  the  conUtict,  and  therefor^ 
could  not  supf>ort  an  action  of  trover^  which  was  founded  on  a 
wrong,  and  supposed  a  tortious  conversion. 

liord  KsNTON  over-ruled  the  objection,  and  held  the  demand 
to  be  good.  He  said  that  the  demand  in  trover  was  only  for 
the  purpose  of  giving  the  defendants  an  opportunity  of  either 
restoring  the  goods  in  specie,  or  of  making  satis&ction  to  the 
party  to  whom  they  belonged;  and  that  a  demand  of  satisfac- 
tion had  been  held  to  be  good  in  im  action  of  trover.  That  the 
demand  in  the  present  case  must  be  taken  to  be  of  that  de- 
scription, and  not  as  affirming  any  pretended  sale  of  them. 
And  a»  the  letter  mentioned  that  the  defendants  had  disposed 
of  them,  the  plaintiff  could  not  demand  the  specifio  goods,  but 
a  satis&ction  only,  upon  the  receiving  of  which  no  action 
would  be  brought.* 

erskme  and for  the  Eiaintiff. 

B(m>€r  for  the  PefendanU 


Kd.  Roekdni^s  6ase,  Clayt.  123 ;  where  a  demand  of  satis- 
&ction  in  terms,  was  ac^udged  to  be  a  sufficient  demand  in  an 
action  of  trover. 

«  Vide  L^an  ▼.  HoMUcky  ante,  29. 


[34] 

Tuesday^ 
July  3. 

In  debt  on 
die  Lottery 
Act,theplaiB- 
ti£^  shall  re- 
cover no  more 
penalties  than 
he  has  sworn 
to  in  his  affi- 
davit to  hold 
&e  defendant 
to  bail. 


I^HiLLiPS,  q.  t.  V.  Mbndez  Da  Costa. 

DEBT  qui  tarn  on  the  Lottery  Act,  to  recover  several 
penalties  for  insuring  numbers  in  the  State  ^ttery 
against  the  statute. 

The  declaration  consisted  of  twelve  counts,  for  the  insuring 
of  so  many  numbers,  particularly  mentioned,  in  the  Lottery; 
and  went  to  recover  distinct  penalties  for  each  number. 

Garrow,  for  the  defendant,  produced  the  affidavit  under 
which  the  defdtodant  had  been  held  to  bail  under  the  statute, 
which  affidavit  was  sworn  to  one  offence  only,  and  insisted  that 
the  plaintiff  should  be  limited  to  go  for  one  penalty  only, 
arising  imder  the  single  offence  so  sworn  to ;  and  cited  a  case 
of  Israel  (q.  t.)  v.  Hart^  in  whi(^  on  a  similar  occasion  Lord 
Kbnyon  had  so  ruled  it. 

His  Lorddiip  continued  of  the  same  opinion^  and  ruled  in 

the 
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the  present  case  that  the  plaintiff  should  be  confined  to  one       1793. 

penalty  only. 

Bearcroft  and  Shepherd  for  the  Plaintiff.  ^J.'t""' 

Gamm  for  the  Defendant.  M^t>«7  Da 

Costa. 


Ratcliff  v.  Pemberton.  i       ^ 

Someday. 

#^K)\®NANTon  the  charter-party  of  tlie  ship  — — ,  from  — •  In  an  action 
^     to  Netrry,  in  Ireland.    The  action  was  brought  to  re-  S^^thT'' 
cover  the  demurrage  settled  by  the  charter-party,  which  was  general  issue, 
at  IL  per  diem;  and  the  declaration  stated  that  the  vessel  was  ^  ^Uwt 
to  be  discharged  by  a  certain  day  mentioned  in  the  charter-  be  allowed  to 
party,  whereas  she  had  been  detained  twelve  days  beyond  the  §^^^Sat 
time  so  limited  for  her  clearance,  whereby  the  plaintiff  became  amounts  to  a 
entitled  to  R  per  diem  demurrage  for  diat  time.    The  defend-  ^'^^^^^^ 
ant  pleaded  the  general  issue^ 

The  case  relied  on,  on  the  part  of  the  defendant,  was,  that 
the  phdntiff  (who  was  master  and  owner  of  the  ship)  had 
waived  all  claim  to  demurrage,  he  having  consented  thaC  the 
time  should  be  enlarged  within  which  the  cargo  was  to  be  dis- 
Aargedj  and  offered  evidence  to  prove  that  the  defendant,  who 
was  the  conagnee,  could  have  discharged  the  cargo  by  the 
time  limited,  but  that  the  plaintiff  gave  him  leave  to  take  out 
tiie  cargo  at  his  leisurej^ashe  (the  plaintiflf)  was  waiting  for  a 
fivigfat.. 

The  plaintiff's  counsel  objected  to  the  receiving  of  this  tes- 
timony^ as  the  defendant  had  put  the  general  issue  only  on  the 
record;  whereas  the  present  defence  set  up  was  a  collateral 
natter  which  went  to  discharge  the  breach,  and  amounted  to 
a  licence  which  should  have  been  specially  pleaded. 

Lord  KxmroN  was  of  this  opinion^  and^held  the  evidence  to  [  36  *] 
be  inadnwnible  on  the  record  aa  it  then  stood.  His  Lordship 
aid,  that  every  party  should  be  fiurly  apprized  by  the  pleadings 
what  qoeatioa  he  came  to  try.  That  in  the  present  case,  the 
Eeenee  and  acquiescence  of  the  plaintiff,  that  the  time  for  dis- 
diaiging  the  cargo  should  be  eidarged,  was  a  good  and  legal 
defence  against  any  claim  for  demui^age ;  but  that  the  plaintiff 
dioold  have  known  that  the  defendant  meant  to  rely  on  that 
matter  in  his  defence.  That  all  that  appeared  on  the  face  of 
the  rieedipgs  was  a  denial  of  the  plaintiff's  claim  of  demurrage ; 

whereas 
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1799.       whereas  the  defence  confessed  and  avoided  it}  and  therefore  it 
■     -^       ahould  have  been  specially  pleaded. 
Batcuw        j^^  counsel  for  the  defendant  desired  his  Lordshjtp  to  make 
PsMBs&Tov.  a  note  of  the  point ;  but  a  new  trial  was  never  moved  for. 
Erskine  and  jBoZdioiii  for  the  Plaintiff. 
Law  and  Marryait  for  the  Defendant. 


HiDB  V,  P10VBIBTOI8  of  tbe  Trent  and  Usmvt 

melneftl^,  NATIOATION. 

Bow  him  TN  an  action  agwist  the  defendants  as  cpmmon  carriers.  Per 
^somsMa  M.  Lord  Kxnton^  there  is  a  difference  wherea  manis  charge* 
^adtaJ^  able  by  law  genendly^  and  where  on  his  own  contract.  Where 
^I'^^^^ll?^  a  man  is  bound  to  any  duty^  and  chargeable  to  a  certain  extent 
poMd  en  him  hy  tile  operation  of  law,  in  such  case  he  cannot  by  any  act  of  his 
bylaw.  own  discharge  himself!  As  in  the  case  <tf  common  carriers,  who 

[  37  I  are  liable  by  law  in  all  cases  of  losses^  except  of  those  arising 
frpm  the  act  of  God^  or  of  the  king's  enemies :  they  cannot  dis- 
diarge  themselves  from  losses  happening  ujsder  these  circum- 
stances by  any  act  of  their  own  |  as  by  giving  notice,  for  ex- 
amplei  to  that  effect.  But  the  case  is  otherwise  where  a  maa 
is  chargeable  on  his^own  contract :  there  he  may  q^dify  it  as 
he  thinks  fit. 


Samit^. 


SroMfi  V.  Blackburn. 


^^j«^*«*"  ^  ASE  for  negligently  mana^ng  the  defendant's  vessel  in  the 
yeteonj^z  ^^  Thamesj  whereby  the  plaintiff's  lighter  was  damaged, 
witn^  may  After  the  witnesses  on  the  part  of  the  plaintiff  bad  been  ex^ 
anyitageof  an^hied  in  chief  and  cross  examined^  it  was  discovered  that 
the  cause.  they  were  interested^  md  should  have  been  released  j  which 
had  not  been  done. 

Mmgay  contended,  that  after  having  been  exammed  and 
cross-exanUned,  that  the  objection  came  too  late. 
£  38  ]  Per  Lord  Ksntoit.    This  is  an  objection  to  their  compe- 

tency; and  objections  to  the  competency  of  witnesses  never 
come  too  late,  but  may  be  made  at  any  stage  of  the  cause. 
EnMne  for  tbe  Defendant. 

HOME 
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HOME  CIRCUIT,  SUMMER  ASSIZE,  !^' 

AT  ckBLMSFORD,  CORAM,  B^LLER,  JUSTICE, 


Randle 

V, 

Weeb- 


Randle  v.  Webb. 

IN  an  action  of  assault,  tlie  defendant  pleaded  son  asmtdt  de-  If  in  an  actkm 
mesne;  upon  which  plea  issue  was  joined.  dayfa^atfr^ 

The  assault  laid  lathe  declaration  was  on  the  28th  of  June^  rud,  andthe  ' 

on  which  day  the  assault  for  which  this  action  was  brought  was  defendant 
„  :       _  °  pleads  foft 

realty  conunitted.  csumU,  the 

The  counsel  for  the  defendant  began ;  and  they  proved  an  P^ain^  must 
assault  committed  by  the  plaintiff  on  the  defendant^  on  the  27th 
dAmey  and  there  rested  their  cause. 

The  counsel  for  the  plaintiff  would  then  have  proved  an  as-  [  39  ] 
sudt  by  the  defendant  on  the  plaintiff,  on  the  day  laid  in  the 
declaration,  (the  28th  of  June)  which  they  contended  was  not 
answered  by  the  defendant  on  his  plea  of  son  assault,  by  prov^ 
ing  an  assault  on  the  27th.  But  it  was  ruled  by  Mr.  Justice 
BuUer,  that  the  day  laid  in  the  declaration  being  immaterial, 
die  defendant's  proving  son  clssouU  on  any  day  previous  to  the 
bringing^  of  the  action,  was  a  complete  answer  to  it;  for  that 
if  the  plaintiff  had  intended  to  have  made  the  day  material,  that 
he  diould  have  new  assigned  it.* 

Band,  Seij.  and  'Espinasse  for  the  Plaintiff. 

Garrow  and  Marryait  for  the  defendant. 

>Vide2Ld  Raym.1015. 
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FIRST  SITTING  IN  TERM. 

1793. 

jTw.  11,  Pbatt  v.  WIll^y. 

W^is  usury  fHTIHIS  was  an  action  by  the  indorsee  of  a  promissory  note, 

iT^^l^n      ''"'    agdnst  the  defendant,  as  the  maker  of  it. 

jNtfib  mn       The  pleas  on  the  record  were,  Ist,  The  general  issue;  and 

uifioodi.       3dly,uBurjr. 

The  usury  attempted  to  be  proved  on  the  part  of  the  de- 
fendant was,  that  the  plaintiff  had^  in  discounting  the  note  in 
question,  given  in  part  a  diamond  ring,  for  which  he  had 
chltfged  much  beyond  its  value. 
[  41  ]  It  was  said  by  Enkine,  and  assented  to  by  Lord  Kbnton^ 
that  his  Lordship  and  Mn  Justice  Bullba  had  ruled  on  former 
occasions^  That  if  in  discount  of  a  bill,  the  party  discounting 
it  gives  goods  in  part;  that  if  these  goods  are  of  a  certain  as- 
certained value,  and  given  at  that  value,  that  that  is  not  usury : 
but  if  the  party  so  discounting  the  bill  makes  the  holder  of  it 
take  them  at  a  higher  value,  that  that  shall  be  deemed  usury ; 
for  that  k  party  by  substituting  goods  for  money^  shall  not  by 

colour 
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41 


colour  of  their  pretended  value  take  above  legal  intereist,  and 
evade  the  statute.* 

Erskme  and for  the  Plaintiff. 

Mmgay  for  the  Defendant. 

*  Vide  Rich  v.  Toj^ing^  post,  176. 
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Pratt 

17. 
WlLLEY. 


SECOND  SITTING  IN  TERM,  AT  GUILDHALL. 


[42] 


Slack  t;.  Branobr  and  Tebbs  (Sheriffs  of  London  and 

COULSON.) 

IN  trespass  and  fidse  imprisonment.  The  action  was  brought 
for  arresting  the  plaintiff  in  the  city  of  London,  on  a  bill 
of  Middlesexj  by  CSoubon,  one  of  the  defendants,  who  was  a 
sheriff's  officer.  The  plaintiff  proved  the  arrest,  and  that  the 
place  where  it  was  made  was  in  the  city  of  London, 

For  the  defendant  the  warrant  under  which  the  arrest  had 
been  made  was  produced,  and  appeared  to  be  directed  to  Jo- 
9eph  Coukon  and  John  KeUett;  and  the  execution  indorsed  was 
by  John  KeUett  only :  but  the  witness,  who  proved  the  arrest 
of  the  plaintiff,  sidd,  that  the  bailiff  who  made  the  arrest  said 
his  name  was  Couhon. 

Gibbs  for  the  defendant  objected :  That  the  indorsement  on 
the  warrant  was  to  be  taken  as  conclusive  evidence  that  the 
arrest  was  made  by  KeUett^  and  not  by  Coulson,  particularly  as 
no  evidence  was  offered  that  Coulson  was  present ;  and  that  as 
the  plaintiff  had  made  Omlson  only  a  defendant,  that  the 
plaintiff  should  be  nonsuited. 

Lord  KBmroN  over-ruled  the  objection,  and  held,  that  the 
warraot  bdng  directed  to  Coulson,  and  having  been  executed 
by  a  peraon  who  called  himself  by  his  name,  that  it  was  suffi- 
eent  evidence  to  go  to  the  jury,  to  decide  whether  Coulson 
I  present  at  the  time  of  the  arrest  or  not. 

Mrddne  and  ■  for  the  Plaintiff. 

GSbbi  for  the  Defendant. 


Nov.  19. 


In  trespass 
and  false  im- 
prisonment 
aeainsta 
Sheriff's 
officer  for  an 
illegal  arresV 
it  is  evidence 
against  him 
that  the  war- 
rant was  di- 
rected to  him. 
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Lucas. 

t/''*^v  '    SiKtiEKi'cK  V.  Lucas. 

Nov.  29th. 

To  an  action  fTlHIS  was  m  aeti<Hr  on  the  cas^  for  unskilfully  varnishii^ 
^^kS^^l^  *  certain  prints,  the  property  of  the  plaintiff,  by  which 
ing;  any  work,  they  were  Spoiled,  and  the  plaintiff  lost  the  sale  <^  them. 
Itot^A^^  *  After  the  case  had  been  stated  on  the  part  of  the  plaintiff, 
fendantintfae  Gdrrotc,  for  the  defendant,  took  a  preliminary  objection, 
cowedln  a  ^^^^  '^  sufficient  went  to  the  ground  of  the  action :  it  was 
fonbef  action  this.  That  an  action  had  bi^n  brought  by  the  present  defehd- 
kb^'^^Sdi  ^^^  against  the  present  plontlff  in  the  Court  of  Common  Pleas, 
woric  and  for  work  and  labour,  which  work  imd  labour  was  the  vamish* 
^^^  ^  ing  of  these  identical  prints,  the  pretended  spoiling  of  which 
unskiNliOn^s  was  the  object  of  the  Resent  action;  and  that  in  that  action 
of  which  ti^e  the  present  defendant  had  recovered.  He  said,  that  to  that 
brought.  action  the  present  plaintiff  might  well  have  set  up  in  his  de- 

[  *44  1     f^nce  that  the  prints  had  been  spoiled;  nor  could  the  said  de- 
fendant have  recovered,  if  that  fact  had  been  proved.    He 
therefore  contended,  that  the  verdict  in  that  action  was  con- 
clusive evidence  that  the  varnishing  of  these  prints  had  been 
done  in  a  skilful  and  workmanlike  manner,  and  was  a  complete 
answer  to  the  present  action.  ^He  therefore  tendered  in  evi- 
dence the  record  of  that  action,  as  conclusive  evidence  in  this. 
Erskine  for  the  plaintiff  said,  that  the  pleadings  in  that  action 
were  for  work  and  labour  generally,  with  a  plea  of  the  general 
issue. 
A  record  cvi-       Lord'KsNYON  said,  he  was  clearly  of  opinion  the  record 
wh^ism  ^   offered  in  evidence  could  not  conclude  the  present  action,  or 
issue,  and  ap-  prove  any   thing  in  the  case.     That,   in   order    to   make 
SSoi^^  oucht  ^  reco^  evidence  to  conclude  any  matter,  it  should  appear, 
to  be  ooncTu-    that  that  matter  was  in  issue,  which  should  appear,  from  the 

sive  of  the       record  itself;  nor  sliould  evidence  be  admitted  that  under  such 

matter: 

therefore  evi-  a  record  any  particular  matter  came  in  question.    That  the 

den<»  is  not     record  of  the  cause  in  the  Common  Pleas  was  general,  apply- 

shew  that  any  ^^g  ^  every  case  of  work  and  labour;  and  tp  inquire  whether 

matter  oo-       the  object  of  it  was  to  recover  for  the  work  done  in  varnishing 

trial  not  ap-     ^^  prints;  and  whether  the  defendant  in  that  action  had 

Muinsonthe  availed  himself  of  the  circumstance  of  their  having  beenun- 

y^^^^/^*      skilfully  doae,  wduld  be  to  try  that  cause  over  again  in  this 

Court. 
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CkHiit.  His  Lordship  therefore  r^ected  the  evidence;  and  the       1798^. 

plaintiff  had  a  verdict.  ' 

Ertkine  and  Gibbs  for  the  Plaintiff.  Sw««wck 

Garrow  and  L&toea  for  tbe  Defiendant.  Lucjk^. 

[46] 


D6€. 


Tatlor  v.  Brander  and  Tbbbs^  '^Sheri£b  of  Londcm. 

fimiS  was  an  action  of  trespass  and  fidse  imprisonment.       When  s  di^ 
^     The  case  in  evidence  on  the  part  of  the  plaintiff  was,  ^^"^"^ 
That  having  been  arrested  at  the  suit  of  one  Leese,  that  Leese  plaintiff  intfir 
WIS  willing  to  have  discharged  him  hnmediately  on  the  arrest  j^bSt  in 
being  made;  but  not  knowing  the  proper  means  to  do  it,  it  custody  on 
was  not  then  done;  but  some  time  afterwards  a  discharge  in  J^^^** 
writing  came  from  Leese,  *  notwithstanding  which  the  plaintiff  the  officer 
was  not  then  discharged,  but  detahied  for  twenty-six  hours  ^^^f/ 
after  the  receipt  of  such  discharge;  which  was  the  false  im-  time  afber- 
prbonment  complained  of.  ^"^t  ^u 

*  search  the 

The  reason  assi^ed  by  the  defendant  for  detaining  him  was,  office;  nor  is 

ttat  it  was  necessary  to  search  the  office  to  see  if  any  other  ^r£5^ 

writs  were  there  against  him,  before  they  could  discharge  him  search  till  a 

with  safety :  That  on  searching  the  office,  a  writ  was,  in  point  <iischarge 

of  fiict,  found  there  against  a  person  of  the  same  name  with     ^  ^\g  ^ 

the  plaintiff;  but  who  on  inquiry  being  found  to  be  a  different 

penon,  the  pliuntiff  was  immediately  set  at  liberty. 

Per  Lord  Kbnton.  When  a  person  is  arrested,  the  officer 
is  not  bound  to  go  immediately  and  search  the  office,  to  s^e  if 
there  are, other  writs  against  him;  nor  is  the  officer  called 
i^on  to  do  it  tyi  a  written  discharge  comes  from  the  plaintiff 
at  wbage  suit  he  is  in  custody;  for  not  before  is  he  entitled  to 
bis  dischafge^  and  dtarefore  not  tiU  then  is  the  officer  called 
Bpoa  to  make  the  search,  which  is  for  his  own  security. 
When  therefore  it  becomes  necessary  for  the  officer  to  make 
such  search,  a  reasonable  time  must  be  allowed  him  for  the 
purpose  and  twenty-four  hours  does  not  seem  to  be  an  unrea- 
sonable tune  for  that  purpose,  particularly  under  the  circum- 
iTtingfB  of  this  case,  when  a  writ  was  found  apparently  against 
the  same  defendant. 

HisIiMrdship  directed  a  nonsuit. 

Srdsme  BodBayky  for  the  plaintiff. 
for  the  Defondiuit,  4 

Slippbb 


4Sr  CASES  AT  NISI  PRIUST, 

1793. 
sZwER     Slipper  (Assignee  of  Liane^  a  Bankrupt)  v.  Stidstonb-^ 

(Assignee  of 

Lank,  fllHIS  was*an  action  of  asmmptU  for  goods  sold  and  deli- 
a  Bankrupt)  ^  vered.  Plea  of  the  general  issue^  with  notice  of  set-off. 
>  SriDSTOKt.  The  set-off  was  a  debt  due  by  the  bankrupt  to  the  defendant^ 
^^^^*<^»  and  one  Jbbott,  who  had  been  in  partn^lnhip  with  him ;  but 
A  debtd  to  -^*^^  ^^^  partner  was  dead  before  the  bringing  of  the  present 
M?o  partners  •  action. 

may  beset  off      jjcttjo  for  the  plaintiff  contended,  that  to  an  action  brought 

in  ftn  action 

brought  against  the  defendant  for  a  debt,  and  in  his  own  right,  that  a 

against  the  je^t  owing  to  such  person  and  another  in  a  partnership  ac- 
count, could  not  be.set-ofl^  inasmuch  as  debts  due  in  the  same 
right  could  only  be  set  off;  and  cited  BuU.  N.  P.  179. 

To  this  it  was  answered  by  the  defendant's  counsel,  that  the 
'partner  being  dead,  by  law  the  right  of  action  went  to  the 
survivor,  who  might  maintain  an  action  for  it  in  his  own 
name.  That  a  set-off  being  g^ven  to  avoid  a  circuity  of  ac- 
tion, that  the  set-off  of  the  debt  in  question  was  to  the  same 
effect  as  if  an  action  was  brought  in  the  defendant's  name  only, 
and  therefore  should  be  allowed  in  an  action  agwist  him  in 
his  own  person. 

Lord  Kbnton  was  clearly  of  this  opinion,  and  allowed  the 
set-off. 
[  48  ]  Law  and  MO'tryaU  for  the  Plamtiff. 

Erskvne  for  the  Defendant. 


In  the  following  term.  Loud  obtained  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial,  on  the  supposed  mis- 
direction of  the  Judge;  but  he  afterwards  abandon^  the  rule, 
it  being  understood  that  the  Ck>iut  of  Kin^t  Bench  concurred 
in  opinion  with  the  Chief  Justice;  and  he,  on  being  asked, 
admitting  the  point  not  to  be  maintainable.* 

•  5  T.  R.  493.-6  T.  R.  582.-2  T.  R.  478. 


Fridmf,  ASHLBT  V.  HaRRISON. 

Dec.  6di.       

Case  will  not  nHHIS  was  a  special  action  on  the  case  against  the  defendant. 
lieforUbeUing  JL  The  declaration  stated.  That  the  plaintiff  being  du^ctor 
a  performer     ^^  ^ertwn  musical  performances^  called  Oratorios^  had,  among 

other 
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\)lfaer  performers,  engaged>  at  ft  considerable  expense,  one  of       1793. 

die  name  of  Gertrude  Mara:  That  the  defendant,  intending  to        

injure  the  plaintiff,  and  to  deprive  him  of  the  profits  of  such      ^^^^^ 
performaace,  flubliriied  a  certain  &lse  and  scandalous  libel  of    Harrison. 
and  concerning  the  said  Madam  Mara;  in  consequence  of  on  the  stage, 
winch  die  was  prevented  from  singing,  from  an  apprehension  b!?^^^Sd 
of  bring  hissed  and  ill-treated^  from  the  impression  the  public  from  acting, 
mind  received  from  such  libel ;  whereby  the  plaintiff  lost  the  ^^^^jost 
profits  arising  fix)m  the  said  ^oratorios,  to  his  great  injury,  &c.  the  profits  of 
Tbe  libd  charged  in  the  declaration  was  in  the  form  of  queries  ^^  perform-. 
addressed  in  the  newspaper  to  Madam  Mara,  charging  her     ^  '^.q  ^ 
with  insolence  and  contempt  of  the  audience,  and  want  of     ^  '' 

respect  to  the  person  of  Ms  Majesty  at  public  representations 
where  die  performed. 

On.  opening  this  case  on  the  part  of  the  plaintiff.  Lord  Kbn- 
TGM  threw  it  out  as  Ids  opinion  that  the  action  was  not  main- 
taiiad>le :  he  said^  that  the  iigury  complained  of  was  too  re- 
mote,  and  impossible  to  be  connected  with  the  cause  assigned 
for  it,  so  as  to  affect  the  defendant  in  this  form  of  action :  That 
ff  the  publication  was  an  injury  to  Madam  Mara,  she  might 
have  an  action  for  it;  but  as  her  refiising  to  perform  might 
have  proceeded  fix)m  groundless  apprehension  of  what  never 
might  liave  happened,  that  the  plamtiff  should  not  be  at  liberty 
to  suggest  the  libel  as  the  cause  pf  that  injury  which  might  have 
proceeded  from  another  cause,  or  perhaps  fix>m  caprice  or  in- 
solence. But  the  counsel  for  the  plaintiff  suggesting  that  this 
might  be  taken  advantage  of  in  arrest  of  judgment,  his  LonU 
ship  suffered  the  cause  to  proceed. 

To  prove  the  loss  of  profits  sustained  by  the  plamtiff,  from  To  prove  Ae 
the  absence  of  Madam  Mara  fix)m  the  performance,  a  witness  of  the  £iLtre 
of  the  name  of  Brandouj  who  was  the  box-keeper,  was  called,  f^"^  the  giv- 
He  was  asked,  ^^  if,  in  consequence  of  Madam  Mara's  de-  boxe%  die 
^  clining  to  sing,  several  persons  had  not  given  up  their  box-keeper  is 
*^ boxes?"    The  counsel  for  the  defendant  objected  to  this  dcnw^tT*" 
qoestioii;  and  his  Lordship  ruled,  that  *  the  witness  might  be  pro^e  that 
aaked  generally,  *^  whether  the  receipts  of  the  house  had  not  ^Znu^fw 
^  dimuodshed  from  the  time  Madam  Mara  had  declined  to  any  particular 
'^auig?"  it  bemg  stated  in  the  declaration,  that  m  conse-  ^^^^^' 
qnenoe  of  the  libel  and  Madam  jUbra's  refiisal  to  perform,  the     ^  *°^  ^  * 
plaintiff  had  lost,  the  profits  of  the  several  performances ;  but 
diit  to  ask  if  particular  persons  had  not  in  consequence  given 
Mf  dieir  boaces^  was  special  damage^  and  should  have  been 

specially^ 
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AsHLgr 

V, 


1793.       speciftUy  laid  ia  Uie  declimiticm.    That  besides,  was  it  admis- 
sible evidence  under  the  general  avemeat,  that  Brandon  wa» 
not  the  proper  witness  to  prove  it,  but  the  parties  themselvea 
liAsiasoN.    who  had  given  up  their  boi^esi  as  they  only  eould  asugn  the 
motives  which  induced  them  to  do  so. 

His  Lordship  afterwards  recurred  to  his  first  opinion,  diat 
the  aetion  was  not  maintainable,  and  nonsuited  the  plaintiff. 
Enkine  and  Shepherd  for  the  Plaintiff: 
ASufoy  and  Bcmr  for  the  Defendant. 


Same  day.  CoWAN  V*  ABRAHAMS  QJld  another. 

i^bm^fex-^'  rilHIS  was  an  action  of  trover  for  a  bill  of  exchange,  which 

diange,  the       ^    had  been  picked  out  of  the  pocket  of  the  plaintiff^s  clerk, 

defendant       ^gg^  traced  to  the  possession  of  die  defendants. 

tiM  to  produce  '   The  declaration  stated  tht  bill  of  exchange,  describing  it  as 

i^  ?r  the         drawn  by  John  Bbtrrison  on  Robert  and  Thomas  Harrison,  in  fa- 

JSotgo  into^    ^^^>w  ^f  Thomas  Bentley,  and  by  him  indorsed  to  the  Plaintifl^ 

cvidenceof  its  {n  the  usual  form. 

def Jduifs         '^^  pimnctff  proved  by  his  clerk  ^le  possession  and  loss  of 

possession.      the  bill  as  described  in  the  declaration. 

Mingenf  for  the  defendants,  objected  to  going  into  any 

{  SI  ]      evidence  respecting  the  bill  as  set  out  in  the  declaration,  un- 

leite  notice  had  been  given  to  produce  it,  it  being  an  instru* 

ment  in  writing:  and  the  evidence  for  the  phuntiff  going  to 

prove  the  contents  of  a  written  instrument. 

The  counsel  for  the  plaintiff  insisted,  that  it  was  sufficient 

ior  them  to  give  evidence  of  any  instrument  which  was  bis 

properly,  as  described  in  the  declaration,  and  which  had  tor- 

tiously  come  to  the  defendant's  possession;  and  that  as  any 

VidsHTtoiv.  variance  between  the  instrum^tit  so  set  out  in  the  declaration 

^*!"ij?^^'  and  the  true  one  would  nonsmt  him,  and  that  evidence  was  in 

the  power  and  possession  of  the  defendant,  that  it  could  not 

1>e  ineumbent  on  the  plaintiff  to  call  for  the  productkm  of 

evidence  which  might  nonsdt  him,  but  that  that  should  lie  on 

the  defendant,  ^ho  could  derive  so  much  advantage  from  it. 

That  the  plaintfff  eould  only  be  called  upon  to  prove  the 

averment  In  his  decleratiou,  which  he  did  by  the  evUence 

offered,  wUch  described  the  Wll  of  exchange  in  the  defendant" a 

possession^  as  MA  in  the  deekantion. 

Ix>id  KsNtON  said,  that  Uiough  tlie  merhs  of  diis  ease  seemed 

strongly 


COWAV 
V. 
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strongly  with  the  pluptiff^  that  the  objection  was  founded  on       1703* 

ii  rule  of  law  not  to  be  departed  from^  namely^  that  the  best 

evidence  the  nature  of  the  case  admits  of  is  always  to  be  given: 

that  wherever  there'  is  written  (evidence,  parol  evidenpe  of  its    ABRAHAMd 

contents  is  not  the  best  evidence,  and  is  therefore  inadmissible;  ^^  another. 

but  that  if  the  party  in  possession  of  the  written  evidence  will 

not  produce  it  when  called  on,  that  then  inferior  evidence  is 

admitted,  that  is  parol  proof  of  its  contents.    That  the  plaintiff 

Sn  diis  was  attempting  to  give  parol  evidence  of  the  contents 

of  a  bill  of  exchange,  without  having  ^ven  apy  notice  to  th^ 

defendant  to  produce  the  original,  which  h/6  could  not  do. 

The  plaintiff  was  non-suited. 

Garrow  and  'Efprnasse  for  the  Pkuntiff. 

Mingay  for  the  defendant. 


In  the  next  Term,  the  plaintiff  moved  for  a  new  trial,  and 
g;ot  a  rule;  but  theCourt  of  Sing's  Ben(:h  concurred  in  opinion 
widi  Lord  Kenton^  and  therefore  dis^Jiarg^  it. 


Dob  ex  dem.    Woodmass  v.  Mason.  [  53  } 

IN  ejectment;,  the  plaintiff  held  by  lease  under  the  city  of    Sam  %• 
London^ 
Pfir  Lord  KxNTON.    The  common  seal  of  the  city  proves 
Itsdfc* 

•SeeMoiteiY.  7%oniAmy  8  T. R.  SOS. 


SrmNGS  AT  GUILDHAIJ.,  AFTER  TERM. 


ThRBSH  v.  RaKB.  Saturdm^, 

^  Nov.  30th. 

innfflS  was  an  action  on  the  case,  brought  to  recover  the  Where  an 
'"^   paaalty  for  the  breach  of  a  special  agreement.  Jmtinglsto" 

The  agreement  stated  in  the  declai^tion  wa%  that  the  de-  bepeiTormed 
fendant  had  agreed  to  assigi;!  to  the  plaintiff  certain  premises,  ^  *^J^ 
with  the  fiirfcures,^  &c.  to  be  tal^^n  i^t  a  &ir  appndsement  by  parties  agree 
brricers  to  be  named  on  both  sides.  Theappiraise^^ntwastobe  ^^^^"^^ 

made        ' 
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1798.       made  on  the  13th  of  August  following.   It  then  aveited^  ainong" 

other  things,  *that  the  appraisement  was  made^  and  perform- 

***"      ance  generally  on  the  part  of  the  plaintiff. 

Rake.  It  appeared  in  evidence^  that  in  point  of 'feet,  the  appraise- 

nttioD  on  the    ment  had  not  been  made  on  the  13tb^  but  on  the  14th  of  Au- 

^we^  "*   guH;  but  that  was  accounted  for  in  this  manner.    That  Cope, 

ment,  though  who  was  the  broker  named  on  the  part  of  the  defendant,  had 

bof adifei^t  ^^  ^°*  ^^  inventory  to  Ae  plaintiff's  broker  until  the  14th, 

day,  will  sup-  on  which  day  the  plaintiff's  broker,  with  the  consent  of  the 

l^rt  the  ac-     defendant's  broker,  who  was  acting  as  agent  for  him,  made  the 

[  *54  1     appi'aisement  on  the  inventory  so-  sent,  and  that  without  the 

inventory  it  could  not  be  made;  so  that  the  delay  was  caused 

by  the  defendant's  own  default,  and  performance  on  the  day 

widved  by  his  agent. 

Garroto,  for  the  defendant,  insisted  that  this  evidence]  was 
inadmissible,  as  it  was  receiving  parol  evidence  to  vary  written, 
and  did  not  support  the  declaration.  That  in  the  veritten 
agreement  produced  in  evidence,  it  was  stated  that  the  appraise- 
ment WBS  to  be  madcon  the  13th  of  August,  and  the  declara- 
tion averred  performance  on  that  day;  whereas  the  evidence 
offered  on  the  part  of  the  plaintiff,  went  to  prove  that  the 
parties  agreed  to  make  the  appraisement  on  the  I4th,  and  it 
appUed  only  to  that  day.  At  all  events  he  contended,  that  if 
it  vras  admissible  evidence,  that  the  parties  had  so  agreed  to 
enlarge  the  time  when  the  appraisement  was  to  be  made,  that 
that  should  have  been  stated,  or  made  the  object  of  a  special 
[  55  ]  count  in  the  declaration;  whereas,  as  the  pleadings  stood, 
there  was  only  one  count  on  the  agreement,  averring  the  ap« 
praisement  to  have  taken  place  on  the  13th,  when  the  evidence 
proved  it  to  have  really  taken  place  on  the  14th ;  and  there- 
fore the  evidence  did  not  support  the  declaration. 

But  it  was  ruled  by  Lord  Kbnyon,  that  the  evidence  was 
good  and  admissible;  for  that  when  the  parties  by  consent 
enlarge  the  time  within  which  an  agreement  is  to  be  per- 
formed, that  it  is  a  continuance  of  the  same  contract;  and 
on  a  declaration  on  the  original  contract,  performance  on 
the  enlarged  time  is  good  evidence,  and  wilL  support  the 
declaration. 

Erskine  and  Shepherd  for  the  Plaintiff. 
Garrow  for  the  Defendant. 

Fid.  Littler  v.  HoUand,  3  Term  Rep,  590.  and  ^Tarr^i  v. 
Stagg,  ibid.  cit. 

Shsu>rick 
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SusLPRiCK  V.  Abery  ct  alt. 


Sheldrxck 


li 


IS  was  an  action  of  trespass,  for  kiUiiifif  the  plaintiff's      ABEur 
horse.  ^  ok- 

The  evidence  was,  that  the  horse  was  in  a  stage  coach,  wliich     Same  day. 
which  was  driving  on  the  proper  side  of  the  road.    That  the  Trespass  «t  tt 
defendants  were  riding,  in  a  cart,  and  driving  violently,  and  yi^^e^^ 
had  fiirced  the  shaft  of  the  cart  into  the  breast  of  the  horse,  by  plainuff's 
which  he  waskiUed.  fei^ 

*The  declaration  was  in  trespass  vi  et  arndSf  **  That  the  de-  arose  froin 
fendant  with  force  and  arms  drove  the  shaft  of  a  certain  cart  ^^g'^g®"^- 
into  the  breast  of  a  certain  horse  of  the  plaintiff's,  by  which     [  *^  ^ 
he  died,  i^c*  i^c. 

Garrpw,  for  the  defendant,  objected :  that  the  action  should 
have  been  case^  not  trespass  vi  et  armu,  as  the  iqjury  arose 
finom  the  negligence  of  the  defendant  in  not  driving  on  hia 
own  ode  of  the  road,  so  that  the  ii\jury  to  the  plaintiff  being 
the  consequence  of  the  defendant's  negligence,  that  case  was 
the  proper  action  for  injuries  of  that  nature. 

Lonl  Kbnton  over-ruled  the  objection.  He  said,  that  the 
actioD  was  brought  against  the  persons  who  had  done  the  in* 
•jury :  That  the  injury,  from  whatever  negligence  it  proceeded, 
was  accompanied  with  violence,  and  in  its  effect  immediately 
iifjurious;  and  that  trespass  vi  et  armis  was  therefore  the  pro- 
per action.* 

Enldne  and  ^Espinasse  for  the  I'laintiff. 

Gamw  tor  the  Defendant. 

•  \1de  Sg^gme  v.  Roome,  6.  T.  R.  185;  and  Tripe  v.  IPotitr,  6.  T.  R.  1128.  n. 


[57] 
Harding  v.  Crethorn.  iWMiriy, 

Bee.  10, 

ASSUMPSIT  for  use  and  occupation.    The  case  in  evidence  When  a  lease 
was,  that  the  defendant  had  held  the  premises  by  lease  ^^fl^^® 
under  the  plaintiff;  which  lease  expired  in  June^  1792.  During  tinues  liable 
the  ccmtmuance  of  the  lease  the  premii^  had  been  let  to  an  ^^^^^ 
under-tenant,  who  had  continued  in  possession  after  the  lease  up  oomplete 
ezpired;  and  the  question  was.  Whether  he  had  been  accepted  SJJ'^IJSiis^ 
by  the  plainti£^  the  lessor,  as  his  tenant,  or  whether  thede-  or  the  landlord 
fiaidant  stai  continued  liable  to  ths  rent  accrued  after  tiie  term  ^^^^ 
Soul.  D  expivadttMi. 


w 


HAaDiva 

V. 
Ca^TWUlV. 


What  18  evi- 
dence of  the 
landlord's  ac- 
ceptance of 
another 
tenant. 


[58] 


The  having 
subscribed 
any  paper- 
writing  as  a 
witn^  is  not 
sufficient  to 
charge  the 
witai^  ^^^ 
DQlioe,  unless 
it  is  proved 
^tnehnew 
the  contents. 
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expired,  and  during  the  time  the  under-tenant  had  continued 
in  possession  ? 

Per  Lord  Kbnyon.  When  a  lease  is  expired,  the  tenant's 
re^onril^iiity  is  not  at  an  end ;  for  if  the  premises  are  in  pos^ 
session  of  an  under-tenant,  the  landlord  may  refuse  to  accept 
the  possession,  and  hold  the  original  lessee  liable ;  for  the  lessor 
is  entitled  to  receive  the  absdute  possession  at  the  end  of  the 
term.  But  it  may  be  proved,  that  the  lessor  had  accepted  the 
^der-4enant  as  his  tenant,  as  by  his  having  accepted  the  key 
from  the  original  lessee,  while  the  under-tenant  was  in  posses- 
sion, by  his  acceptance  of  rent  from  him,  or  by  some  act  tan- 
tamount to  iU 

To  prove  the  plaintiff's  acquiescence  to  accept  the  under- 
tenant as  his  tenant  when  the  lease  had  expired,  a  paper  was 
prodnoed,  which  was  a  notice  from  the  defendant  to  the  under- 
tenant Aen  in  possession,  informing  him  that  his  (the  defends 
ant's)  %&nxk  in  llie  premises  was  expured;  and  ordering  him  to 
pay  his  rent  in  future  to  the  plaintiff  as  his  landlord.  This  no- 
tloe  was  witnessed  by  the  plaintiff  himself. 

The  counsel  f(Mr  the  defendant  contended  that  the  circum- 
stance of  the  pbdntiff 's  having  witnessed  this  notice,  was  con- 
clusive evidence  of  his  acceptance  of  the  imder-tenant  in  lieu 
of  the  defendMit. 

Lord  KxNTON  ruled.  That  the  merdy  subscribing  an  in- 
stnimoit  as  a  witness,  should  not  bind  the  party,  unless  there 
was  some  evidence  that  he  was  acquainted  with  its  cmitenis 
at  the  time,  as  one  might  subscribe  his  name  mefely  as  an  in- 
strumentary  attestation  without  any  knowledge  of  what  he  bad 
so#|tested. 

09  this  intimation  of  his  Lordship's  opinion,  the  defendant 
proved,  that  the  notice  had  been  read  over  in  the  plaintiff's 
presence,  and  that  he  had  then  subscribed  it — ^his  Lordship  ruled 
Uiat  to  be  conclusive,  aiid  the  defendant  liad  a  verdict. 

Shepherd  for  the  Plaintiff. 

Gorroto  for  the  Defendant. 


pHiiiLiM'i|.  1. 1;.  Mendez  da  Costa. 


niad^dmr   rH'iiilS  was  an  action  of  debt,  qui  tom^  broug^  tarecoirerser 
k^n^^if    ^    ^^^  penalties  for  insurances  in  tke  State  Lott^,  cm- 
thej^iin^     trary  to  the  several  h>ttery  acts, 
avers  tfi^  ttft-  Tj^^ 
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The  first  count  In  the  declaration  stated;  That  the  defeiulant,       1798. 
in  consideration  of  the  sum  of  43Z.  2*.  had  insured  a  certain       — -  - 
number^  vix.  No.  48,790  in' the  State  Lottery,  against  the  sta-  ^^^^^'^s**!-^ 
tate,  ^c.  whereby  he  had  forfeited,  ifc.  ^  Mendez  di. 

The  evidence  in  support  of  this  count  was,  that  the  witness       Costa. 

had  iQBured  several  numbers  with  the  defendant,  the  johit  ^^g^i^^^ 

prenimns  upon  which  he  (the  defendant)  had  calculated  at  the  insurance 

43LSr.  80  that  the  premium  for  each  number  was  only  a  pro-  ^J^f  2^1^' 

poitioiiable  part  of  this  sum  of  43i.  2s.  which  sum  he  the  wit-  that  sum  was 

nesB  had  paid.  given  for  the 

'^  -,  insurance  of 

GoTTcw  for  the  defaidant  objected :  that  this  evidence  did  several  num- 

not  support  the  count :  that  the  count  was  for  insurinfif  a  cer-  ^^  ^  *  **^ 

tain  number  at  431. 2s.  whereas  the  evidence  proved  that  that 

som  was  paid  fbr  the  insurance  of  several  numbers ;  so  that  in 

fret  bat  part  of  it  was  paid  for  the  insurance  of  the  number 

mCTitJOncd. 

Loid  KsMTON  was  of  that  opinion ;  and  the  count  was  aban- 
doned by  the  plaintiflP's  counsel. 

The  second  count  in  the  declaration  stated  no  consideration, 
but  generally.  That  the  defendant  had  insured  a  certain  num- 
ber, vix.  No.  48,7^  in  the  State  Lottery  of  the  thirty-sixtli 
day's  drawing  of  that  lottery,  agunst  the  statute,  ^c.  whereby 

he,  4rc. 

The  witness,  called  to  support  this  count  proved  the  in-      [  60  ] 

somce  of  tfie  number  as  laid  in  the  declaration,  but  that  he  a  count  sta- 

had  paid  a  certain  sum  as  a  premium.  ^J^  generally 

'^^      ,.  ,  ,.       '^.j  ,    .  .  r  thatthede- 

Garrofw  objected  to  this  evidence  as  being  a  variance  from  fendant  had 

the  county  which  stated  "  that  no  consideration  had  been  paid,*'  insured  a  cer- 

whereas  this  evidence  proved  that  a  consideration  had  really  [„  the  State 

been  paid.  Lottery,  is  not 

Tlie  counsel  for  the  plaintiff  answered  the  objection,  by  Sie^wimess 
imistiiig  that  the  count  did  not  state  ^^  that  no  consideration  proves  that 
«  had  been  paid,"  which  would  have  been  a  distinct  aver-  *  j^'^paiHt 
ment;  but  that  it  made  no  mention  of  any  consideration  the  time. 
whatever  having  been  given,  it  merely  stating  the  fact  of 
the  insurance :  that  the  paying  the  consideration,  made  no 
part  of  the  oflfence,  which  was  the  insurance  of  numbers  in 
the  lattery,  against  the  provisions  of  the  statute ;  that  that 
offence  having  been  proved,  the  plaintiff  had  proved  the  only 
nalerial  averment  which  the  count  contained,  and  precisely 
if  laid. 

LonI  KwisroH  said,  that  the  evidence  did  not  vnty  from  the 

D  2  count : 


^ 
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1793.       count :  that  a  variance  must  be  of  something  material :  that 

here  the  declaration  stated  merely,  that  the  defendant  had 

HiLUPsq.  .  jjj^g  ^^  insurance  contrary  to  the  lottery  acts;  that  what  the 
Mendez  da    witness  had  added,  did  not  vary  the  avennent;  as  the  stating 
the  premium  was  no  part  of  the  offence  which  was  making 
the  insurance,  which  the  witness  had  proved. 
Bearcroft,  Stiej^herd,  and  Barrow  for  the  Plaintiff. 
Garrofw  for  the  Defendant. 


Costa. 


[61] 

Same  day. 

•When  one 
person  sub- 
scribes a 
policy  with 
the  name  of 
another,  ptroof 
of  his  having 
done  it  in 
many  in- 
stances is  suf- 
ficient to 
charge  him 
whose  name 
is  so  sub- 
scribed, with- 
out producing 
any  power  of^ 
attorney. 


[62] 

J'rtduy, 
Dee.  ISth. 
Offences  com- 
mitted out  of 
EngUmdare 
not  cognizable 


Neal  v.  Irving. 

ASSUMPSIT  on  a  policy  of  insurance  underwritten  by  the 
defendant  on  a  ship  from  Lyrm  to  JVeymouth. 

To  prove  the  subscribing  of  the  defendant's  name  to  the 
policy,  the  broker  who  had  negoeiated  the  policy  was  called. 
He  proved  tliat  the  defendant's  name  on  the  policy  had  been 
subscribed  by  one  Hutchins.  He  was  asked  by  what  authority 
Hutchins  had  done  it.  He  said,  he  did  not  know ;  but  that 
Hutchin*  was  in  the  constant  habit  of  subscribing  policies  in 
the  name  of  Ervingf  and  had  done  several  for  him  and  for  others, 
to  his  knowledge* 

Erskine,  for  the  defendant,  objected  to  this  evidence,  on  the 
ground  that  Hutchins  must  have  done  it  by  power  of  attorney 
from  the  defendant,  which  might  have  been  limited,  or  for  a 
particular  purpose,  and  therefore  that  it  should  have  been 
shewn  that  Hutchins  was  properly  authorised,  by  producing 
the  power  of  attorney. 

Lord  Kenyon  over-ruled  the  objection,  and  held  that  the 
acts  of  Hutchins  held  him  out  to  the  world  as  properly  autho- 
rised >  and  his  having  subscribed  several  policies  in  the  de- 
fendant's name,  was  sufficient  evidence  of  that  authority  in 
order  to  charge  the  defendant :  that  if  Hutchins  was  only  a 
particular  agent  for  the  defendant,  that  it  lay  on  him  to  shew 
it,  not  the  plaintiff. 

Mingay  and  Shepherd  for  the  Plaintiff. 

Erskine  and  Law  for  the  Defendant. 


%|r 


Rex  v.  Munton. 


rriHIS  w<as  an  information  filed  by  the  Attorney  General 
•*•    against  the  defendant,  who  was  the  principal  store-keeper 
at  j1**aigua  in  the  JVest  Indies^  for  several  misdemeanors. 

->  '  The 
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The  principal  charge  upon  which  the   information  was       1?^93, 

founded  was,  that  he  had  purchased  in  England  certain  stores       

of  Whitehead  and  Co.  at  a  certain  nominal  price  agreed  upon        ^" 

betwem  them,  which  price  be  charged  to  Government  in  his     Muntoit. 

returns  to  the  Naoy-Office ;  and  that  by  collusion  between  by  the  court 

him  and  Whitehead  and  Co.  the  latter  had  made  to  him  a  con-  BeS^Jnjess 

sidenUe  allowance  in  such  nominal  price ;  which  allowance-  there  u  a 

he  reserved  to  his  own  use|  by  which  Government  were  de-  tP|?**  ^^^^ 

firauded  to  a  large  amount.  for  the  pur- 

These  fiusts  were  clearly  proved  by  a  Avitness  on  the  part  of  poseof  givmg 
.     ^  ^  r  /  r  themjunsdic- 

Uie  Crown.  tion. 

Ershmey  for  the  defendant,  then  took  an  objection  to  the 
jhrisdiction  of  die  court,  and  insisted  that  it  had  none  over  the 
oflfence  as  proved.  He  said  that  the  evidence  had  proved  the 
erimioal  matters  to  have  been  wholly  done  and  completed  in 
the  Weet  Indies^  and  that  therefore  without  an  express  statute 
to  authorize  it,  that  the  court  of  fCing'^  Bench  could  not  take 
cognizance  of  matters  committed  out  of  the  realm.  He 
instanced  the  East  India  Bill,  which  had  been  passed  expressly 
for  the  purpose  of  giving  the  Court  of  King's  Bench,  jurisdic-  [  63  ] 
don  of  eastern  delinquency. 

Lord  Kbnton  assented  to  the  objection  respecting  the  juris-  But  if  anj 
&tkm  of  the  Court,  where  the  criminal  matter  arose  wholly  ^^n^  hw 
abroad,  and  agreed  that  in  such  case,  to  warrant  the  interpo-  beencompled 
I  of  die  Court  of  King's  Bench,  that  an  act  of  Parliament  Se  o^rt^ 
J  ezpready  necessary :  that,  however,  in  the  present  case,  it  K.  B.  tiiien 
appeared  diat  the  several  &lse  charges  made  by  the  defendant  tion^**™^ 
by  wluch  he  had  defrauded  Government,  had  been  in  the 
levenl  retoms  made  by  him  from  Antigua  to  the  Navy-Office 
in  Lomdom.    His  Lordship  therefore  said,  that  there  was  there- 
by an  offi^ce  committed  in  Londcm  where  such  false  returns 
were  received,  and  where  the  fraud  had  been  complete  by 
dieir  having  been  diere  allowed,  upon  which  the  jurisdiction 
oftbe  Court  attached;  and  he  therefore  over-ruled  the  objection. 

A  question  then  arose.  Whether,  as  the  information  should 
have  laid  the  offence  within  the  proper  county,  the  Navy- 
Office  was  in  the  city  of  Londen,  where  the  information  had 
hid  Che  venue,  and  where  the  trial  was  had  ? 

Lord  KxNTON  said,  that  if  the  books  of  the  Navy-Office 
which  concerned  the  transaction  upon  which  the  information 
was  grounded,  had  even  come  into  Londony  that  he  should 
Md  that  sufficient  to  give  the  Court  jurisdiction. 

The 
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1798.  The  Solicitor  General,  Bearcrqft,  Bowery  and  BaldwinJor  the 

■  prosecution. 

^^  Ersldne,  Garrow  and  fVood  for  the  defendant. 

MvirioBr.  The  defendant. wag  found  guilty,  and  was  brought  up  the 
following  term  to  receive  the  judgment  of  the  court;  but  it 
being  an  offence  of  a  very  serious  nature,  he  was  remandied, 
and  the  sentence  of  the  Coiut  has  not  yet  been  ffpnounced* 


Yarkeii  v.  Botham  et  ait. 

TheGommis-   fllHE  dechiFatlon  in  this  case  stated,  ^'Tbat  a  commis- 
buS^^may    ^    ^^^  ^^  bankrupt  having  issued  a^nst  one    Thomag 
make  ayerbal  Cboper  and  one  John  Brown,  both  of  Lancaster,  under  which 
payment  of     ^^  defendants  had  been  chosen  assignees,  that  a  summons^ 
ms  expenses     signed  by  the  miyor  part  of  the  Commissioners  named  in  the 
^^^P^^^      Commisnon,  was  served  as  upon  the  plaintiff,  requiring  him  to 
have  sum-       attend  the  said  Commissioners.    That  the  plau;itiff  did  attend, ' 
^^^^^J^    hi  pursuance  of  such  summons,  and  was  then  and  there  ex- 
and  it  shafi      amined :  That  the  plaintiff  was  put  to  great  lexpense  in  ^om* 
b  a^w^t*  ing  fit)m  Lancoiter,  for  the  purpose  of  so  attending  the  Com- 
missioners,  and  that  th^  had  onlered  a  certain-mun  of  iponey 
to  be  paid  to  him  for  such  expenses;  for  whicbsum  tjtie  action 
was  brought. 
£  €t  ]         By  Stat.  1  Jac.  I.  c.  15.  §  10^  power  is  given.  t9i  the  Com- 
missioners to  summon  persons  having,  or  su8peote4'to  have  or 
detain,  any  part  of  the  property  of  the  bankrupt,  and  to  ex« 
amine  them  respecting  it :  and,  by  {  11  of  the  same  statute, 
'^  Such  witnesses  so  sent  for  shall  have  such  costs  and  chaif^es 
as  the  Commissioners  in  theirdiscretion  sKall  think  fit  to  allow.'' 
The  evidence  in  this  case  proved  the  attendance  of  the 
plaintifl^  and  that  having  made  a'  demand  of  his  expenses  be- 
fore the  Commissioners,  they  settled  the  sum  to  be  allowed  for. 
the  purpose:  that  JBo^m  the  defendant  Was  present,  and  took 
an  account  of  the  plaintiff's  demand  and  promised  to  pay  it. 
This  was  the  only  evidence  off^nred  to  support  the  action* 
The  counslrf  for  the  defendant  insisted,  that  it  was  not  suf- 
ficient to  sustain  the  action :  that  the  claim  wad  under  a  pro- 
ceeding before  Commisstoners  of  Bankrupt:  that, their  pro- 
G^ings  were  in  writing,  and  that  therefore  an  entry  in  writ- 
ing in  the  proceedings  to  the  cflfect  set  up  by  ifae  plaintiff, 

should 
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dKudd  be  theWn^  in  order  to  fntide  him  to  recover;  whereas       ITifB. 
this  was  only  by  parol.  — *— 

They  further  contended,  that  the  plaintiff  being  himself  ii  cfe*      *^Jf  ^ 
dltor^  was  bound  to  attend  the  Commissioners  on  fhdf  sum-     fioteiiL' 
mons,  and  therefore  could  not  claim  afi  Idlowance  tof  H^hM  ht      ^^' 
was  bound  by  law  to  do. 

Lord  KENTON  over-ruled  both  objedttoils.    He  said,  that  the      [  66  ] 
act  of  Parliament  having  given  the  Commis^onefii  a  tx>1irti^  f6    - 
allow  any  person  his  expenses  whom  they  had  ealled  Upon  to 
attend  them,  that  the  order  in  the  present  cate  was  Hiade  lA  . 
pursuance  <rf  that  authority,  and  that  it  was  not  necessary  that 
it  rtxrald  be  in  writing. 

The  Plaintiff  had  a  verdict. 

Law  and  Barrmv  for  the  Plahitiff. 

Erslame  fw  the  Defendant. 


JouRDAiN£  (Assignee  of  Nowlan  a  Bankrupt)  v.        bS^^SiS. 
Lefbvrb  and  others. 

rilROVER  for  a  promissory  note,  brought  by  the  plaintiffs  Sndcttrs  htm 


^   as  assignees  of  the  bankrupt,  against  the  defendants,  who  bilkorndtos 
were  bankers.  S^b  hSL» 

The  defendants  had  been  bankers  to  Nowlan  the  bankrupt.  forifaelMdiiiM 
The  note  in  question  had  been  pidd  into  the  defendant's  house  ^^*  gsnnift 
by  NmoIoh  the  day  before  he  committed  the  act  of  bankruptcy,  '*^^^"*' 
and  wrote  riiort  in  his  cash-account  with  the  house.    At  that    * 
tiflie  there  was  a  balance  in  &vour  of  the  bankrupt  to  the 
mount  of  22. 15«.  (67} 

The  bankrupt,  besides  his  keeping  cash  with  the  defendants, 
had  abo  a  discounting  account  with  them ;  and  about  a  month 
prcTkms  to  his  bankruptcy  they  had  discounted  for  him  fifteen 
biBs,  five  of  which  had  turned  out  to  be  bad  ones.  The  de- 
fendante  b«sted  on  their  right  to  hold  the  note  in  question,  to 
indemnify  ihem  against  the  loss  they  should  sustain  fit>m  the 
bad  bflls  they  had  so  discounted. 

liOid  Kbnton  was  of  opinion  that  a  banker  in  a  transaction 
such  as  the  present,  had  a  lien  on  a  note  so  paid  in,  and  of 
eoonfe  a  rtgbt  to  retain  it  for  his  balance,  or  as  security  for  a 
jnefd  tfe<5Miitbetween  him  and  the  party  who  had  paid  it  in  ; 
mA  ttMlfh  in  tKe  present  case  the  discounting  and  cash-ac- 
counts 
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1793.      counts  were  distinci  and  separate^  that  there  bemg  a  balance 
r. — -       due  to  the  defendants,  they  might  retain  generally,  in  order  to 

(AflMgneeof  COver  it. 

ifowLAn  a        The  bankrupt's  wife  was  called,  to  prove  that  the  note  bad 

^^°^P^)    been  paid  in  to  the  defiendants,  in  contemplation  of  a  bank- 
Lbfsvrs  and  ruptcy.    Her  competency  was  objected  to,  on  the  ground  that 

.others,       ^^  came  to  increase  the  dividend  by  her  testimony,  and  of 
S^ Jb^tnipt  course  the  allowance  to  the  bankrupt. 

may  be  a  wit-  *Lord  KxNTON  thought  that  she  was  indifferent,  inasmuch 
r^j^Stto  aSf  tf  the  plaintiff  recovered  m  this  action,  the  defendanto 
have  been  would  be  creditors  against  the  bankrupt's  estate  to  the 
2^1^<m  of  ^n^o'^t  of  the  note,  on  account  of  the  deficiency  of  the  dis- 
a  bankraptcy.  counted  bills. 

(  «68  >        Ertkme  and  Park  for  the  Plaintiff. 

Bearcroft  and  — — -  for  the  Defendants. 

Thmdm^        Whitwell  and  other  Assignees  of  Stevens  and 
2106. 1981.  Hattersley,  Bankrupts,  v.  Thompson. 

h  dMdT*™*  nrVUS  was  an  action  of  trover  brought  by  the  plaintiff  to 
.  cSild,  tbou^     •*•    recover  two  leases,  which  had  belonged  to  the  bankrupts, 
declared tobe  and  wete  then  in  the  defendant's  possession. 
Ii^t.  1  Joe.  I.       '^^  transaction  under  which  the  defendant  had  obtained 
if  made  when  possession  of  them  was  as  follows : — The  defendant  had  been 
^^^^^^  "^  in  the  habit  of  lending  the  bankrupts  his  acceptances  for  their 
fiaudiilenty      accommodation  5  but  in  tha  month  of  June,  1789,  suspecting 
^]^^^^^     their  solvency  and  the  state  of  their  affairs,  and  insisting  upon 
some  security,  the  two  leases  in  question  were  lodged  in  his 
hands  for  that  purpose,  on  the  10th  of  June  of  that  year; 
at  the  same  time,  a  memorandum  was  made  and  signed  by 
Hattersley,  one  of  the  bankrupts,  in  the  name  of  the  partner- 
[  69  ]      ship,  stating,*  ^'that  Thompson  the  defendant  having  for  their 
accommodation  accepted  two  bills,  one  of  550 Z.  and  the  other 
pf  7461.  that  they  had  lodged  in  his  hands  as  a  collateral  secu- 
rity the  two  leases  in  question ;  and  in  case  he  was  obliged  to 
pay  those  bills,  that  he  should  be  at  liberty  to  dispose  of  them 
for  his  reimbiu^sement.'' 

The  defendant  having  been  obliged  to  provide  for  these  bills, 
insisted  that  he  had  a  right  to  hold  the  leases  in  question  for 
his  indemnity.  The  plaintifls  contended,  that  the  leases  were 
so  deposited  by  the  bankrupts,  after  a^  act  of  bankruptcy 

committed 
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eommiU^  and  with  a  vieW  of  preference,  to  the  prejudice  of      17S3i 
the  creditors  at  large.  

To  estaUiah  an  act  of  bankruptcy  prior  to  this  transaction^    ^d  o"^ 
die  iriaintift  gave  in  evidence,  first,  a  vcduntary  surrender  or  Assignees  of 
amgnment  of  their  shop,  effects,  and  trade  in  Hliitechapely  to  ^^^^ 
Mm  and  ffiUiam  Steoenif  sons  of  one  of  the  bankrupts,  one  of    Banknipti, 
wbfom  was  just  21,  and  the  other  a  minor,  and  in  America*  Tbompsov; 

This  surrender  was  by  a  memorandum  in  writing,  written 
by  HaUenles,  and  subscribed  by  him  in  the  name  of  the  pail;- 
neislilp,  purporting  to  be  '^  an  agreement  in  them  to  sell  to  /i 
and  tV*  SUvens  all  their  stock  in  trade,  fixtures,  ifc.  at  afidr 
appraisement,  and  an  adjoining  house  in  cimsideration  of  61 
guineas;^  but  this  agreement  was  not  signed  by  Jdha  and 
WiUumSknem.    It  was  dated  29th  of  May  1789.  [70  1 

This  agreement,  though  firaudulent  as  against  creditors,  was 
admitted  not  to  be  an  act  of  bankruptcy,  it  not  being  by  deed« 

The  counsel  for  the  plaintifib  then  gave  in  evidence  a  deed 
dated  90th  of  May,  1789,  by  wluch  Stevens,  one  of  the  bank- 
rupts, gave  to  Hatiersley  and  his  wife  (who  was  daughter  to 
Stevens)  certain  fireehold  premises  then  in  mortgage  to  him, 
for700I.;  and  also  certain  copyhold  premises,  to  which  he 
had  been  admitted,  to  them  for  ever  |  but  as  td  the  estate  of 
Haitersky,  in  trust  for  the  sole  and  separate  lise  of  his  wifc^ 
widi  a  covenant  that  he  (Stevens)  would  at  any  time  surrender 
to  the  above  mentioned  uses. 

This  conveyance  being  by  deed,  and  not  made  in  pursuance 
of  any  agreement  before  marriage,  and  at  a  time  when  the 
partners  were  proved  to  be  insolvent,  was  contended  to  be  a 
dear  act  of  bankruptcy;  and  being  prior  to  the  10th  of  June 
when  the  leases  in  question  were  deposited,  that  it  over- 
reached that  transaction. 

Bower  hr  the  defendant  contended,  that  it  was  not  an  act  of 
bankruptcy;  that  the  statute  1  Jac^  l.  15.  §  5,  having 
deduced  all  conveyances  by  the  bankrupt  to  his  children 
lo  be  void,  that  it  would  be  nugatory  to  declare  the  making 
of  such  conveyances  to  be  also  an  act  of  bankruptcy,  which 
would  of  itself  .avoid  all  conveyances  so  made.  That  the 
statute  had  enumerated  expressly  several  things  which  are 
acts  of  bankruptcy;  butinthe  case  of  an  assignment  to  a  child, 
mcb  as  the  present,  only  declared  it  to  be  void. 

LcMid  Kbmton  was  of  opinion  that  the  clause  of  the  statute      [  71  ] 
jnentioned,  was  perfeetly  reconcileable  with  those  which  are 

declaratory 
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1793.  9eclaratory  of  what  are  acts  of  bankruptcy.  That  the  stat.  1 
— ' —  Jac.  I.  c.  15,  having  declared  the  making  of  any  fraudulent 
^voTtlSa  g^^^  ^^  cohvieyances  an  act  of  bankruptcy,  had  ndt  Md  that 
Aftsigoees  of  the  making  a  voluntary  and  void  one  riiould  not  be  an  act  of 
^^^^^  bankruptcy :  that  the  distuictten  was,  that  if  the  conveyanee 
Btoknhpii^'  lo  a  child  was  voluntary  and  luoonsinent  i^th  thd  flcowm&m 
'£^lf^^    of  the  statute,  but  not  fiwidulent,  that  it  was  merely  void ;  but 

tfiat  if  it  was  fraudulent,  that  it  was  an  act  of  btokruptcy. 
^^^^^  His  Lordship  having  declared  his  opmion  respecting  the 
aftm^uleat  operation  of  the  deed;  Erskine  contended  that  the  transactions 
&^^  ^  ^^  proved  amounted  to  acts  of  bankruptcy  in  both  parties :  in 
pa/mer,  it  b  SIteoair,  by  the  agreement  jointly  with  Hatienleg  to  assign  to 
an  act  of  iijg  gong^  and  by  the  assignment  by  deed  to  his  dangfiter;  and 
l^^^lwllomer,  '^  Hattersley^  by  his  jouiing  in  the  assignment,  by  tricing  that 
but  not  in  the  property  to  the  sole  and  separate  use  of  his  wife,  which  if  not 
^^'''  so  (Usposed  o^  would  have  bdonged  to  the  creditors,  whom  by 

such  deed  he  had  defrauded^^ 

Lord  Kbn  YOff  was  of  (pinion  that  the  agreeitent  and  assign^* 
ment  coupled  together  amounted  to  evidenee  of  an  act  of 
bankruptcy  in  Sievena  the  grantor,  by  whom  the  deed  had 
been  made,  but  not  in  HaUersky. 

An  act  of  bankruptcy  was  then  pi^ved  to  have  been  com- 
mitted by  Hatterskg  in  the  month  ofAn^gust  of  the  same  year. 
'  Where  two         It  then  became  a  question,  How  &r  the  <feposit  of  the  leases 

partners  join    jj^  questipn  should  be  affected  by  the  acts  of  bankruptcy  so 
in  assignment         \j  > 
of  any  pro-       proved? 

perty  as  a  se-  ,     *The  coimsel  for  the  defendant  abandoned  all  claim  to  the 

dd)^oneof     moiety  claimed  under  Stevens,  the  act  of  bankruptcy  in  him 

whom  has  at    b^g  established  on  the  30th  of  Majfy  which  preceded  the  de- 

mitted  an  act*  livery  of  the  deeds  to  the  defendant,  whkh  was  on  the  lOth 

ofbankniptcy,  of  June$  but  they  contended  that  they  had  a  right  to  hpht  them 

toa^ie^      ^  ^  HaUersky's  moiety,  his  bankruptcy  not  having  taken 

only.  I^ltce  till  m  the  month  of  Augiut  following. 

[  ^72  ]         They  thi^n  gave  in  evidence  that  the  defendant  had  fre- 

^quendy  assisted  the  bankrupts  with  money  previous  to  the 

lOliiof  Ame;  and  that  then  being  pressed  by  them  for  further 

asristaace,  that  he  had  done  it  on  condition  of  receiving  se- 

cnrity  fi>r  bn  indemnity  i  and  that  the  leases  in  que^ion  were 

giifen  to  Mm  fer  Ae  express  puipose  of  indemnifying  him; 

and  that  at  tlie  tune  he  so  received  them,  that  he  was  in  fiict 

— lirr  tike  tw9  aooeptences  mentioned  in  the  memorandum 

of  iigifutuwt  betweeu'iihem* 

Lord 
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Lord  KBNvm  in  hfe  eharge  to  the  Jury  said,  that  all  the       1793. 
without  a  siiigle  e9C6q>tion,  where  the  assignmetit  of  his 


property  by  a  tnder  had  been  deemed  finaudulent,  and  an  act     an^  other 
of  banicrupl^  had  been  where  it  had  been  given  for  a  by-gone  Astigneesof 
Md  befere-eentracted  debt ;  but  that  it  never  could  be  (taken  iumml^, 
to  be  lawy  that  a  trader  could  not  sell  his  property  when  his    Bankrupts, 
affurs  became  embarrassed^  or  assign  dMm  la  a  person  who    jhompson. 
would  assist  him  in  his  di^cultiesy  an  a  security  for  any  ad- 
vances such  person  might  make  to  him;    This  was  the  cape, 
provided  such  trader  had  not  committed  any  act  of  bankruptcy      {.  73  ] 
at  the  time  he  so  disposed  of  his  property^  as  by  reason  of  it 
all  dominion  which  he  had  over  his  property  was  completely 
at  an  end.    That  in  the  present  case  the  defendant  had  &irly 
taken  the  leases  In  ciuestton^  and^  under  the  circumstances 
prove«^  was  entitled  to  hold  tti^m,  as  against  the  assignees  of 
diat  partner  who  had^  at  the  time,  not  committed  any  act  pf 
bankruptcy;  so  that  he  therefore  was  entitled  to  a  moiety  of 
the  leases  in  question :  that  as  that  gave  him  a  tide  to  hold  the 
kasesi,  that  the  defendant  must  have  a  verdict,  but  subject  to 
dK  claim  of  the  assignees  for  the  other  moiety. 

ErMae,  JIBngoffy  and  BalAom  for  the  Plaintiff. 

Bower  J  Gamnv^  and  Shepherd  for  the  Defendant. 


TitSiiLtJsoN  V.  Fletcher.  Saiutda^, 

Dec.  21. 

TIIS  was  an  action  brought  to  recover  the  amount  of  the  where  a  ship 
defcndant's  sidracription  to  a  policy  of  insurance  on  42  sustfuns  a 
hogsheads  of  sugar^  shipped  on  board  a  vessel  from  Ostend  to  &e  insumd 
Hmmpe.    The  plaintiff  went  for  a  total  loss.  ^notabaa. 

The  vessel  sailed  from  Ostend,  but  was  forced  on  shore,  and  a^4er  of  tlie 
the  cargo  danu^ed.  The  assured  wrote  to  the  underwriters^  underwriters, 
to  inform  them  of  the  circumstances,  and  of  the  particulars  of  «  toX^the^'" 
the  iigury  *  the  sugars  had  sustained.  The  letter  was  shewn  to  best  they  can 
the  underwriters  by  the  broker;  they  in  answer  desired,  damaged  m^ 
^  That  the  assured  would  do  the  best  they  could  with  the  da-  per^  evi- 
«™gedp«,perty."  i^^J:^" 

Erikme,  for  the  pliuntiffs,  the  assurod,  contended,  that  their  to  make  it  a 
letter  to  the  underwriters,  and  the  directions  given  by  them  in  ^^  ^^^' 
consecfuence  of  the  letter,  was  an  abandonment  by  the  assured,     i  V^  1 
and  an  assent  to  it  by  the  underwriters ^  and  that  they  there* 

foie  were  entitled  to  recover  for  a  total  loss. 

Lord 


Tbelluson 

V, 
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1793.  Lord  Kbnyon  said^  that  the  Tos»  appeared  to  be  bat  a  partial 

one,  and  that  the  assured  could  not  by  their  own  act  turn  it 
into  a  total  one.    That  it  was  the  interest  of  the  underwriters 
Fletcher,    to  make  a  partial  loss  as  light  as  possible;  and  that  it  was  the 
duty  of  the  assured  to  do  so :  and  that  this  was  the  meaning 
and  import  x>f  the  letter. 
The  plaintiff  was  nonsuited. 
Ergkine,  Bower,  and  Giles  for  the  Plaintiff. 
Lat0  for  the  Defendant. 


[75] 
Sam  <%.  Wilkinson  v.  Coverqale. 

Cue  will  lie  fTlHIS  was  a  special  action  on  the  case,  against  the  defendant 
uiiderte]D»to    -^    for  neghgence. 

set  a  policy  The  declaration  stated,  That  the  defendant  had  undertaken 
done  n>r  eqo-  ^        ,  ^.^^  •  .. 

ther  therein     ^  procure  an  msurance  against  fire  for  certam  premises  bc- 

witfaout  any  longing  to  the  plfuntiff,  and  on  his  account,  which  insurance 
2p^^^|J?^^2>  ^^  ^^  effected,  but  that  he  had  conducted  himself  so  negli- 
undertaking  it  gently  in  the  perfecting  such  insurance,' that  the  premises 
atew  ^^that  ^^^'^S  ^^^  burned  by  fire,  that  the  plaintiff  had  not  been  able 
purpose,  but    to  recover  any  part  thereof  against  the  fire-office  5  whereby  he 

licend        ^^  suffered  a  total  loss. 
that£e  per-       The  case  as  stated  on  the  part  of  the  plaintiff  was,  that  he 
f^°^J^      had  purchased  the  premises  in  question  from  the  defendant  in 
it  the  month  of  Jugust,  1792;  the  defendant  at  that  time  had  a 

subsisting  policy  fi:x>m  the  Phtmix  Fire  Office  fi:x>m  December, 
1791  to  December,  1792;  that  the  defendant  had  undertaken  to 
get  this  policy  renewed  on  account  of  the  plaintiff,  and  in  &ct 
had  renewed  it  and  charged  a  sum  of  161.  as  the  premium 
paid;  but  that  it  being  necessary  where  a  party  who  has  an 
insurance  standi|ig  in  the  office,  assigns  or  mortgages  his  in- 
terest in  the  premises  insured,  that  an  indorsement  should  be 
made  on  the  policy  testifying  such  matter,  and  allowed  at  the 
office  by  some  of  the  acting  members  of  the  company;  that 
the  defendant  had  neglected  to  have  this  assignment  and 
allowance  made  at  the  office ;  in  consequence  of  whicli  the 
[  7^  ]  plaintiff  was  precluded  from  having  any  remedy  on  the  policy 
against  the  office,  and  had  sustained  a  total  loss. 

It  was  admitted  on  the  part  of  the  plaintiff,  that  there  was 
no  consideration  whatever  moving  (torn  him  to  the  defendant 

for 
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tor  this  undertaking  to  get  the  policy  on  his  account,  but  that       1793. 

the  defendant  had  undertaken  it  gratuitously  on  the  phuntiff 's       

account.  W.t«M5ow 

On  this  circumstance  being  admitted.  Lord  Kbnton  ex-  Coveedale. 
pressed  a  doubt,  whether  any  action  could  be  muntained  on 
such  an  undertaking. 

Erskme,  for  the  plaintiff,  cited  a  manuscript  note  of  a  case 
dedded  at  Nisi  JPrius  before  Mr.  Justice  Bullbr,  of  Wallace 
V.  Telifoirj  wherein  that  Judge  had  ruled  in  an  action  similar 
in  point  of  circumstances  with  the  present,  That  though  there 
was  no  consideration  for  one  party's  undertaking  to  procure 
an  insurance  for  another,  yet  where  a  party  voluntarily  under- 
took to  do  it,  and  proceeded  to  carry  his  undertaking  Into 
eflect  by  getting  a  policy  underwritten,  but  did  it  so  negligently 
or  unskilfully,  that  the  party  could  derive  no  benefit  from  it, 
that  in  that  case  he  should  be  liable  to  an  action :  he  then 
contended,  that  the  defendant  in  the  pr^nt  case  had  brought 
hunsdf  within  the  rule  so  laid  down  by  the  learned  Judge,  he 
having  eflfected  the  policy;  but  by  his  negligence  in  not  pro- 
curing the  allowance  at  die  fire-office  on  the  assignment  of  the 
premises,  that  the  plaintiff  had  lost  all  benefit  from  it. 

Lord  Kbnton  acquiesced  in  the  distinction,  and  sufiered  the      [  77  ] 
cause  to  proceed. 

The  plaintiff  failed  in  proving  any  promise  of  the  defendant 
to  procure  the  insurance  as  stated  in  his  case,  and  was  non- 
suited. 

Enldne  and  Gibbs  for  the  Plaintiff. 

Law,  Chambri,  and  Park,  for  the  defendant. 


Thbllusson  v.  Bewick. 

ASSUMPSIT  to  recover  the  amount  of  the  defendant's  In  a  policy  of 
subscription  to  a  policy  of  insurance  on  ninety-four  Jj^JerwrSer^ 
cades  of  sugar.  does  not  in- 

The  sugars  had  been  shipped  on  board  the  ship  Ami,  from  JJJ^jJj^*^ 
Haort  to  (kUnd.    She  sailed  fix>m  Havre;  but  had  not  pro-  may  arise 
coeded  fiur  on  her  voyage  when  the  loss  took  place.    The  5S?**^  ^ 
pfauDtiflb  went  as  for  a  total  loss,  with  the  benefit  of  salvage  exchange. 
to  the  underwriters. 

The  question  in  the  case  was.  Whether  the  insurers  wero 
liable  on  the  difference  of  exchange  ? 


TBlLLlJBSOir 

V. 
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1788.  The  policy  had  been  underwritteii  in  September,  1791 ;  the 

♦exehanff  e  was  then  at  34d.  on  the  French  crown  of  three  livres ; 
soon  after  which  the  loss  happened.  Part  of  the  cargo  was 
Bewick,  saved,  aiid  sold  at  three  months'  credit ;  and  of  course  was  to 
[  ^8  ]     be  paid  for  in  January,  1792. 

Before  the  several  payments  were  made  by  the  under- 
writers,  the  exchange  on  the  Freneh  crown  of  tluree  livres  had 
Mien  successively  from  24,  as  it  ^ftood  at  the  time  of  making 
the  poHcy,  to  15  and  7  3*4ths,  at  v^ich  rate  the  underwriters 
were  ready  to  pay. 

For  the  plaintiff  it  was  contended,  that  the  payment  should 

be  at  the  rate  of  24d.  on  the  French  crown  of  three  livres. 

That  8  policy  of  insurance  was  a  contract  of  indemnity ;  and 

that  tmless  the  payment  was  at  that  rate,  that  he  would  not 

'Stand  indemnified  under  the  policy. 

Lord  KsNTOir  said,  tihat  nothing  was  clearei"  than  that  die 
ingdfers  did  not  hisure  agidnst  the  debasement  of  the  coiii. 
That  the  question  thefefore  of  Ae  rise  or  fall  of  exchange  was 
entirely  in  this  respect  out  of  the  province  of  the  jury  to  decide 
on  in  the  present  question.  That  in  case  the  exchange  had 
risen,  that  the  insured  would  have  had  the  benefit  of  the  rise, 
and  therefore,  in  case  of  a  fidl,  should  submit  to  the  loss. 

ErsHne  and  Baldimn  for  the  Plaintiff. 

law  for  the  Defendant. 
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FIRST  SITTING  IN  TERM,  AT  WESTMINSTER.  1794. 

■  Tueiday, 

Jan.  98th. 

Kirk  v.  French.  [  80  ] 

ri^HIS  was  an  action  of  malicious  prosecution  against  the  In  an  action 
-■•     defendant,  for  maliciously  arresting  and  holding  the  jJ^SX 
plaintiff  to  bail  for  8001.  in  an  action  of  trover,  when  the  de-  a  Judge's 
feodant  had  no  cause  of  action.  ![^!^L 

The  declaration  contained  the  usual  averment,  '^  that  the  the  firat  ant 
^  former  action  was  determined,  and  at  an  end,"  of  cotS^ 

To  prove  this,  the  counsd  for  the  plaintiff  produced  a  ptoof  of  wch 
Judge's  order  to  the  following  effect :—  ^^!Scioit 

FrencK\     ^  It  is  ordered  by  the  consent  of  both  parties,  evidence  dist 
V.     >        "that  upon  payment  of  costs,  to  be  taxed  S*a?Sid!'*** 
IGark.  J        "  by  the  Master,  all  further  proceedings  in 
"  this  cause  shidl  be  stayed,''  tfc.  tfc. 
Aai  lliey  then  were  proceeding  to  prove  by  a  witness  the  pay- 
■Mit  of  these  costs  as  taxed  by  the  Master  in  that  action,  con- 
tending, that  as  the  proceedings  were  under  the  Judge's  order 
%m  hm  tt^ed  on  ptyment  of  the  costs,  that  proof  of  the  pay- 
;  of  4ie  costs  was.a.pi6of  of  the  stay  of  proceedings,  and 
;  the  nit  was  at  aa  ad. 

Mingay 


80 
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1794. 

«. 
Fkemcb. 


[81] 


Mmgajfj  for  the  defendant,  insisted^  that  this  proof  was  in- 
sufficient ;  that  it  was  substituting  deduction  for  positive  &ct. 
That  the  suit  should  be  shewn  to  be  at  an  end  by  producing  a 
judgment  of  turn  praSy  or  some  positive  evidence  of  that  sort. 

Erskine  said^  that  there  were  no  proceedings  on  the  record, 
and  therefore  they  could  produce  no  judgment  of  non  pros. 
That  the  Judge's  order  was  at  first  conditional,  to  stay  the 
proceedings  on  payment  of  costs;  but  that  when  the  costs 
were  paid,  it  then  because  ab^^ut^  and  the  suit  completely  at 
an  end. 

Lord  Kenton  said.  That  the  inclination  of  his  mind  was, 
that  the  evidence  was  insuifficient,  as  the  evidence  offered  did 
not  seem  to  be  the  best  the  nature  of  the  case  admitted  of. 
But  fit>m  some  circumstances  which  appeared  in  the  case,  he 
recommended  it  to  both  parties  to  withdraw  a  jUror. — ^To 
which  intinuition  they  agreed; 

Erskine,  Garrow,  and  Morgan,  for  the  Plaintiff. 

Mmgay  for  the  Defendant. 


SECOND  SITTING  IN  THE  KING'S  BENCH,  IN  TERM, 
AT  WESTMINSTER. 


Feb.  S. 

Eiver^  altera- 
tion in  aain* 
stnunentre- 
quiringa 
stamp,  makes 
It  a  new  in- 
strument, and 
requires  a 
new  stunp. 


[83] 


Bowman  v.  Nicoix. 

ASSUMPSIT  by  the  indorsee,  to  recover  the  amount  of  a 
bill  of  exchange  against  the  acceptor. 

The  bill  was  drawn  the  2d  of  September,  1703,  payable 
twenty-one  days  after  date.'  While  the  bill  remained  in  the 
hands  of  the  drawer  it  was  altered  with  the  consent  of  the 
acceptor,  and  made  payable  fifty-one  days  after  date :  on  the 
90th  of  September,  when  it  was  over-due,  according  to  its 
original  tenor  and  date,  it  was  again  re-altered  to  twenty-one 
days,  and  the  date  changed  fit>m  the  2d  to  the  I4th  of  Sep- 
tember: after  this  it  was  n^^ated,  and  the  action  brought 
on  it:  but  in  the  several  alterations  the  old  stamp  remained, 
nor  was  there  any  new  stamp  affixed. 

iKNtl  KsNTON  was  of  opiuiou,  .on  these  &cts  aj^iearing, 
that  the  plaintiflF  must  be  non-suited;  as  every  alteration  in 
any  instrument  requhing  a  ^tamp  made  it  a  newHinstrumenf, . 

and 
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nd  a  new  stamp  necessary.     He  therefore- nonsuited  the  •    1794; 

pUntiff «  

Enkme  and for  the  Plaintiff.  Bowmah 


r. 


iimgajf  and  AmeU  for  the  Defendant.  Nicoll. 


The  next  term  the  plaintiff  mioved  for  a  new  trial;  but  the 
court  concurred  fai  opinion  urith  the  Chief  Justice;^— Fid. 
SimekAe  r.  Bdth^  5Bmr.28l3i  and  S.  C.  5  Term  Rep.  537. 

•Vide  IVtyyv.  fiSpearmflii,  post,3vol,57.  " 

— 1 : F— ^ ;- .    ■■ 

LAST  SITHNG  IN  TERM,  AT  GUILDHALL. 


■^  [83]   ^ 

Solomons  v.  Dawes.  ^5'V^' 

xeb.  11, 

r  LOVER  for  a  box  and  jewels. — ^The  demand  had  been  \Vhere  in  an 
made  by  the  plaintiff's  wife.     The  defendant  had  de-  Sj^d^^ 
dined  them  till  paid  a  demand  he  set  up  against  the  plaintiff  mand  of  the 

Per  Lord  Kbnton.    In  an  action  of  trover,  where  the  de-  perty  hunself, 
of  the  things  for  which  the  action  is  brought,  is  not  Sb^^JSind" 
by  the  plaintiff  himself,  who  is  the  owner,  but  by  an-  that  the  partj 
odier  person  on  his  account,  and  the  defendant  refuses  to  „^|J^^[^^ 
deliver-  them,  on  the  ground  that  he  does  not  know  to  whom  not  properly 
die  things  belong,  and  therefore  keeps  them  till  Uiat  is  ascer-  ?"'**?'^|^ 
tiined:  or  that  the  person  who  applies  is  not  properly  em-  cienttosiip  - 
powered  to  receive  them;  or  until,  he  is  satisfied  by  what  port  the  ac- 
authority  he  applies, — that  shall  not  be  deemed  such  a  refusal 
as  shall  be  evidence  of  a  conversion  sufficient  to  support  this 
action.* 

MiMgay  and  Marryat  for  the  Plaintiff. 

Gamm  for  the  Defendant. 

•Vide  Coore  v.  CaUawtnf,  post,  115. 

I  84] 
Knibbs  v.  Hall.  Smmdtw 

riiHIS  was  an  actimi  of  auumpsU  for  use  and  occupation  of  Wherea  party 

M.    eertaiii  rooms  in  die  City  Chambers.    Pleaof  tiiegenend  ^^'l^'^^ 

ime,  with  notice  of  set-off.  for  rent  pa>^  . 

One-jotiele  of.ihe  oet-off  which  the  defendant  proposed  to  J^J^t'th^ 
me   in  eridence  arose  in  the  following  manner  :--the  de-  pa^ineDtof 

V^j,^,!.  E  fendant  ^"<^be 
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W^      feodrnt  b^ing  Mi^p^  to  the  plaintiff  for  the  rent  of  other 

'=^~~*       chambers  belonging  to  the  plaintiff^  which  he  then  occupied^ 

^S!^      the  plaintiff  demanded  payinei;!!^  at  the  rent  of  25  guineas  per 

Hax^      year.   Thedefendant.ii^$^|JiaiJ^hadta)ce9tbenLat2Qj^ 

might  IgeaBiy  neas  per  year  only^  and  o&Cfid  to  pay  at  that  rate.     The 

teSd?blf^  i*"*«^  «fi«^  to  t^  i^  «^d  HffefXeimd  »>  distrain  if  ^ot 

doesnot  do  it,  ||hM^^  AbP  l»te  .of  ^  gvia^i^f  Bfiijtfbi^  defeo^^  in  order  to 

S^dSK  «T«».tito.ctept»B,'p9l4a»iM*5^ 

paymeat  by  ness  to  prove  thai  the  dwnbers  for  which  he  bad  jmid  at  the 
n^Sb^^  rate  of  S5  guhieas,  were  really  let  at  20  gidneas;  so  that  he 
be  allowed  Co  had  overpaid  the  plaintiff^  and  now  proposed  to  set  off  the 
^nrtano-  ^^'I*** ^  tavingteeii  pidd  tff  cp^ipjiWoPb  v^  to h» own 
^fftuiad.  wrong. 

Lord  Kbnton  was  of  opinion^  that  this  could  not  be  deemed 
a  payment  by  compidsion^  as  the  defendant  might  have  by  a 
#eplevte  defended  ttinself  against  die  distress;  thai  therefore 
aikef  «  vetaitary  payment  so  made,  that  he  shduU  not  be 
ttewed  4#  dispii«a  its  legaKtyi  and  OiersfoiNi  rqe^ted  Oie 
;  evidence,* 

43sff>oi0  and -**---~  Im*  <iie  Plaintiff* 
Elf4kmifyt  Ike  DefmiuAj 

•  Vide  iroim  v.  M'Kinatty,  post,  tf9. 


IBt)       SntlNOS  AFTER  TERM,  IN  THE  KING'S  BENCH. 

AT  WESTMINSTER* 


^^  BucKLAND  V.  Tankard. 

t^^t  A  '^^"^'P^"^  ^y  *^  pUdntiff,  as  Indorsee  of  t^  bills  of  ex- 
is  on  a'bm  M  ^^  change,  agi^nst  the  defendant  as  the  acceptor. 
indofMT,  tfsir  The  bills  had  been  drawn  by  one  pregtm,  in  his  own  &vour, 
noi  to  pixire  ^^  ^7  ^*™  indorsed  to  the  plaintiff.  His  hand-writing  was 
*  F°g2L^  pw)ved,  and  that  of  the  defendaa^  the  acceptor;  upon  which 
L^t^Sit^  the  plamtiff  rested  his  case. 

>aMMd«»^       The  defence  upon  whl6h  the  d^fendatot  Keli^  was,  that  the 
S^HI^gl  tab{ft4<testi(Nii^eKMMitt^^ 
sidMdbli.       and  him;  and  that  that  circumsian«ir  ^imi  iUiaiAi  to  the 

I^OaOB^  #h<]l  beside  thai,  bad  glvm4br  thain  na  irihK  what- 

aoev«^^ 


K 
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Gregion  the  indorser  was  called  as  a  witness,  he  having       1794. 

been  released.    The  evidence  given  by  him  was,  that  he 

having  *  accepted  two  bills  of  exchange  for  Tankard  the  de-    ^^<J*u»«> 
teimty  that  Tankard  had  accepted  the  two  bills  in  question-    TANKimo. 
to  the  same  amount  for  him,  as  a  counter  security.    He  said,     r  «86  1 
datt  beung  unwilling  to  press  TanfAardy  or  to  sue  him  in  his 
nam^  that  he  applied  to  the  pkdntifl;  informing  him  ($f  the 
ehedmatanoes,  and  requested  that  he  would  take  the  bifts, 
and  pretend  to  Tbniard  that  they  had  been  indorsed  to  htm 
far  a  good  consideration ;  and  to  threaten  to  sue  him  if  thiey 
were  not  pdd  t  that  the  plaintiff  consented,  and  that  he  then 
indorsed  them ;  so  that  the  plidntiff  took  them  under  the  cilT' 
'  eumstances  mentioned,  and  had  never  given  to  him  any  consi- 
deratk>n  for  them  whatever^  but  bad  commenced  the  present 
letion  in  breach  of  the  agreement  so  made  with  the  witness; 
and  diat  the  bills  still  remained  bona  Jide  his  propeny. 

Loitl  Kbnton  then  stopped  the  witness,  and  said  that  the 
endence  was  inadmissible;  as  he  claimed  a  property  in  tte 
biBs  himself. 

Enkme  for  the  defendant  contended,  that  as  to  the  event 
of  this  suit^  he  was  indifferent,  as  it  respected  thtb  dcfehdant 
snly;  but  that  at  all  events  the  release  gave  him  complete 
competence. 

His  Lordship  said,  that  he  had  an  interest  in  the  presdtit 
actbn,  upon  which  the  release  could  not  operate;  for  that  if 
the  plaintiff  succeeded  in  the  present  action,  that  the  bills 
were  fimcA  ojficv),  in  which  case  they  were  lost  to  him,  as  he 
coold  never  derive  any  benefit  under  them ;  but  that  the  effect 
of  his  testimony,  if  believed,  went  to  defeat  the  plaintiff's       [  87  ] 
aetiony  by  which  means  the  bills  would  remain  entire  and 
mdischarg^y  and  belong  to  him ;  so  that  by  impeaching  the 
piaintlff^s  title  to  the  bills,  he  set  up  his  own,  and  was  there- 
hn  interested.    His  testimony  was  therefore  rejected,  and  the 
piamtiff'  recovered. 
GamM  and  Leycester  for  the  Plaintiff. 
Enlme  for  the  Defendant. 


In  the  nextterm  a  new  trial  wad>mo[v$d  for  m  th^.cao^, 
^  the  rule  discharged. 


E  2  MURBAY 


87  CASES  AT  NISI  PRIUS,    t 

HvRRAT  Murray  v«  Durakd. 

DuKAVD.     nnHIS  was  an  action  on  the  case^  against  the  defendast  a» 

Samed^.      X    sheriff  of  the  county  of  Smry. 
in  fill  ftctipii         .  •  •' 

anmstthe         The  dechutitioncontunedtwt)  counts;  the  first  for  an  escq>e. 

Sheriff fornot  |iie  second  was  for  not  assigning  the  bail-bond. 

b^S^^^         The  evidence  on  the  plaintiff's  case  was.  That  the  plaintiff 

^l^endieb^  having  sued  out  a  baiUble  writ  against  one  Bland,  returnable 

inand  ju^    ^^  ^^^  return  in  JMRchaelnuu  term  (6th  of  November)  that  bail 

fied  after  tho   should  have  been  put  in,  by  the  practice  of  the  court,  in  sjic 

b^^t^and    ^ys;  that  is,  on  the  12th:  That  the  plaintiff  on  the  13th 

the^laintiff     searched  to  see  if  any  bail  had  been  put  in ;  and  finding  none,r 

toseUtaSi^  Implied  for  an  assignment^ of  the  bail-bon^  when  it  appeared 

it  b  a  com*     in  &ct  that  no  bail-bond  had  been  taken ;  upon  which  he  com-: 

8ie*a^n?     menced  the  present  action.  , 

[  88  ]  The  counsel  for  the  defendant  said,  that  bidl  had  been  put 

in;  and  produced  the  rule  for  the  allowance  of  bail  in  the 

cause ;  and  insisted  that  that  was  a  complete  answer  to  the 

present  action. 

It  appeared,  however,  that  the  bail  had  justified  on  the  last, 
day  of  AKchaehnoi  term;  and  the  plaintiff's  counsel  contendedj 
that  this  being  afiier  the  commencement  of  the  pluntiff's  ac-. 
lion^  when  a  right  of  action  had  attached  in  the  pliuntiff,  that 
it  could  not  be  biurred  by  it. 

But  per  Lord  Kbnton.  By  the  nde  now  produced,  it  ap^ 
pears  that  the  defendant  has  satisfied  the  exigence  of  the  writ, 
bail  above  being  put  in,  and  having  justified,  that  is  now  sub- 
sisting-bail,  and  must  be  taken  nunc  pro  tunc.  This  therefore 
being  an  action  in  fiu:t  for  not  taking  a  bail-bond,  is  fitlsified 
by  the  rule  now  produced;  and  therefore  I  am  of  opinion  that 
the  action  is  barred.  The  pbuntiff  should  have  applied  to  have 
set  aside  the  justification  of  the  bail,  as  while  it  subsists,  the 
action  is  not  maintainable. 

His  Lordship  therefore  directed  the  plaintiff  to  be  called ; 
^  but  with  liberty  to  the  plaintiff's  counsel  to  move  to  set  the 
nonsuit  aside.* 
Erskkie,  Russel,  and  Lawes^  for  the  Plamtiff. 
Bower,  Gaireio,  and  Manley  for  the  Defendant. 

The  plwitiff  did  not  move  for  a  new  trial. 
•Vide  ParktUe  v,  Plumbtree, !?  B.  &  P.  88.  this  case  there  cited  by  Hw/A,  J. 

Johnson 
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1794. 
Johnson  v.  Mason.  joiiisoii 

rWJHlS  was  an  action  of  replevin.    The  defendant  made      Masow. 

*•     conusance;  first,  under  Lord  Stan^ford;  and  secondly^      Mondt^, 

under  one  BdOord,  for  rent  arrear.  Feb.  nth. 

The  premises  for  the  rent,  of  which  the  distress  had  been 
made,  had  been  limited  to  a  Mrs.  Dolierty  for  life,  remainder 
over.  This  remainder  over  had  vested  by  purchase  in  Lord 
SUm^vrdL  Mrs.  Doherty,  the  tenant  for  life,  was  dead;  so 
that  at  the  time  of  the  distress  taken^  Lord  Stamford  was  seised 
in  fee  in  possession. 

Mn.  Doherty  in  her  life-time  having  no  power  to  make 
kaiteiifj  had  neverthdess  demised  the  premises  by  lease  to 
BaUard,  for  twenty-one  years.  She  died  before  the  lease 
caqpired;  and  Ballard  paid  his  rent  to  Lord  Stanford,  and 
continued  in  possession,  though  his  lease  was  void;  and  soon 
after,  in  consideration  of  5001.  pidd  to  him  by  the  plaintiff,  let 
lo  Um  the  premises  for  the  unexpired  remainder  of  the 
twenty-one  years. 

Mia.  BdUard.  wife  to  Ballard,  the  lessee,  was  called  as  a  A  party  who 

.        _  hasexecutwi 

Viluess.  adeedyshall 

ErMne  for  die  plaintiff,  produced  the  deed  by  which  her  not  be  per- 
hoAand  had  demised  the  premises  to  the  plaintiff,  which  she  ^owledgTit: 
bad  executed  as  attorney  for  her  husband,  and  asked  her  if  she  it  must  be 
1«  executed  it.  ^S^ 

Garrow  for  the  idefendant  objected  to  the  question,  until  the  ^tness.. 

TBS  proved  by  the  subscribing  witness^ 
Lord  KsmroN  said,  that  Lord  Mansfikld  had  once  by  sur-      [  90  ] 
prtte  allowed  a  tfUm  to  acknowledge  his  own  deed  in  court, 
witfiont  calling  the  subscribing  witness;  but  that  he  after- 
wards changed  his  opinion,  and  held  that  a  party  should  not 
be  aHowed  to  acknowledge  his  deed,  until  it  had  been  proved 
by  the  subscribing  witness. 
The  deed  was  then  proved  in  that  manner. 

ErAme  was  then  proceedmg  to  ask  her  some  gtiestions  arising  When  a  party 
out  of  the  deed.    This  was  objected  t^^  unlesi  her  power  ot  S^^dw  a 
Mpney  was  plodaoed,  she  having  executed  the  deed  by  virtue  power  of  at- 
rf«cb  power.  ^&r. 

Lord  KjonroM  rul^ijt  to  be  necessary  that  tbt  power  of  at-  ney  oii£ht  to 
loniej  should  be  produced.  beproduced. 

ITie  ctreumstanccs  of  the  case  then  given  in  evidencq^  were, 

that, 


Johnson 

V, 
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I7IW.       that,  at  the  time  when  the  lease  was  made  to  the  plaintiff,  that 

he  was  informed  by  the  witness  that  the  premises  were  held 

under  Lord  Stamford;  and  at  the  same  time  that  all  the  receipts 

Mason.      which  BaUard  had  taken  for  rent  paid  at  different  times  U> 

Lord  Stamford  were  delivered  to  him. 

The  plaiiitifTs  counsel  contended  that  the  defendant  should 

shew  some  title  in  Lord  Stanford;  as  in  case  the  action  had 

[  91 1       been  ejectment,  without  such  evidence  the  plsuntiff  could  not 

recover. 

Where  a  Lord  Kenyon  said,  that  in  this  case  it  appeared  that  the 

^^m\^  plaintiff,  at  the  time  of  taking  the  lease,  had  notice  that  the 

possession       premises  belonged  to  Lord  Stanford:  That  however  it  might 

under  an  ^^  be  m  ejectment,  that  in  this  case  there  was  no  defence;  and 

notice  that      he  doubted  if  there  would  be  any  in  ejectment:  That  in  re- 

?ld*^  7^  plevin,  receipt  of  rent  was  title:  That  Ballard  confessedly  held 

any  partiailar  under  Lord  Stamford,  and  he  had  informed  the  plaintiff  of  that 

P^°»^        circumstance,  who  took  the  premises  subject  to  that  rent;  and 

former  tenant  therefore  if  distrained  on  by  the  person  subject  to  whose  claim 

has  pid  rent,  ^f  ^ent  he  took  the  premises,  that  he  could  not  in  this  action 
the  title  of  XX*-. 

this  person       contest  it. 

cannotbecon-      The  defendant  therefore  had  a  verdict. 
^  of  J^         Erskine  and  fVigley  for  the  Plaintiff, 
pleyin.  Garrow  for  the  Defendant. 


Bernard  et  alt.  v.  Reed. 

merchantsells  A  SStJMPSIT  by  the  plaintiffs,  wh6  were  foreign  merchants 
in^Ml^ffood  '^^  living  at  Lisle,  to  recover  the  value  of  a  quantity  of  lace, 
knowing  mey  sold  by  them  to  the  defendant. 

are  to  be  The  defence  was,  that  the  goods  were  contraband,  puN 

^^ni]^^    chased  from  the  plaintiffs  for  the  purpose  of  being  smuggled 

and  assists  in   into  Er^land;  which  circumstance  was  well  known  to  the 

glb^^'can-  pl«»t*ff8j  who  for  that  purpose  packed  up  the  lace  in  a  par- 

not  reoove/  .    ticular  manner,  for  the  purpose  of  more  convenient  carriage, 

Aem!^*  ^    ^  which,  it  was  proved,  was  different  from  their  usual  mode 

of  packing  it  when  ii  was  not  to  be  smuggled. 

It  was  admitted  that  the  plaintifis  were  foreigners.    The 

[  92  1      counsel  for  t^e  plaintifis  cited  the  case  of  Holman  v.  Johngon, 

Cowp.'Ml,  and  rdied  that  die  contract  having  been  made 

abroad,  and  the  delivery  there  complete,  that  the  case  was 

strictly 
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«rietiy  in  point;  and  th&t  it  had-beM  laid  doihH  6jr  Ldrd       fj^^ 

BIansfisld  that -foreigners  were  not  bound  by  the  revenue       

kwB  oi  this  country.  Beevard 

iMod  Kbnton  said,  he  had  considerable  doubts  oA  die' ciUb^       ^«' 
wBdwbdtmii  B  OK  i^  appctted  that  ihef  plaittttfik;  ttt^h      B»>. 
fareignerBy  kmm  that  the  goods  Were  fto  be  maaggb&i^  that 
they  should  be  allowed  to  teeover;  and  therefore  wished  the 
j«7  to  find  whether  the  plaintilb  knew  of  the  circumstance 
or  not. 

3Cmgag  cited  a  case^  said  to  have  been  ruled  by  Hn  Jnstioe 
•eiMVif  tMtin;W'JK^oi|for.\i4^  sold  atl)iiiiJlEMrbj.flr|pF. 
jRrigdsr^  that  the  foreigner  having  asdsted  in  smugglii^it  ialo 
Englaidy  that  he  could  not  recover. 

liirji«yibuil^e^g1^9e^venUot ^  thoplBintiA;  (Mitthe 
Mttt  eanse  turtdng  on  the  same  point,  they'foi»d  the*  nstttar 
^edally. — ^In  the  next  term  that  cause  oansento  be  aUgued^ 
and  die  court  held  that  the  plaintiffi  oodd  ndt  T^oven- 

Enkme  and  FT.  Best  for  the  plaioliA. 

Bower  for  the  Defendant. 


WiLUAMS  V.  Shaw.  4f«K%, 

Feb.  17th. 

r|iKOVER  for  a  quantity  of  timber.— One  Powell  was  lessee  If  a  mort- 
JL    of  certain  groimd  upon  which  he  had  begun  to  build  ^SL^^Shfl 
several  houseSi  and  the  timber  had  been  furnished  by  the  morteaged 

nbintiff.  prenSsS 

which  hft^ 
Paicett,  before  the  houses  were  finished^  and  before  the  tim-  been  fii^ 

ber  had  been  used^  mortgaged  the  premises  to  the  defendant^  niahed  to  tbs* 
aid  soon  after  became  a  bankrupt.  not^^Tfir, 

The  defendant  entered  on  the  premises,  and  continued  the  }?*if^|i]^J^ 
buildings,  and  worked  up  part  of  this  tfmber  which  he  had  ^^ ba^^ 
found  on  the  premises  into  the  houses.  wards  encted. 

The  plaintiff  brought  trover  for  it;  and  the  defence  set  up 
by  the  defendant  was,  that  the  assignees  of  PouoeU  having  dis- 
covered an  act  of  bankruptcy  previous  to  the  mortgage,  he  had 
been  forced  to  give  up  his  mor^agendeed;  and  that  the  as- 
rignees  wefe  now  in  possession  of  the  premises. 

Lord  KxNTON  said,  tbat  however  liard  the  case  might  be, 
diat  if  S&oto  the  defendant  had  given  any  orders  for  using  the 
timber  wtiile  he  was  fai  possession  under  the  mortgage^  and 

before 
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Williams 
"      t. 
Shaw. 

[94] 
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before  the^  assignees  had  evicted  him^'for  so  much  he  was  liable 
as  had  been  used  by  his  order  and  direction. 

The  plaintiff  proved  part  so  worked  up  by  his  orders ;  and 
had  a  verdict. 

Ersldne  and  Park  for  the  Plaintiff. 
:    Mingay  for  the  Defendant, 


Feb.  Wh. 


Dob  ex  dem.  Parry  v.  Hazell. 

EJECTMENT  for  an  house.— The  defendant  had  taken  the 
house  by  the  month;  and  a  month's  notice  to  quit  had 
been  given. 

-    It  was  agreed  that  the  notice  had  reference  in  all  cases  to 
the  letting;  and  that  a  month's  notice  was  sufficient  to  entitle 
ithe  plaintiff  to  recover. 
Marryait  for  the  Plaintiff. 
Leaves  for  the  Defendant. 


[»] 


LAST  SITTING  IN  TERM,  AT  WESTMINSTER. 


Wedntidtw, 
t   Feb.im, 

\  peacenoffi- 
kcr^whoin 
fcarchiag  for 
vther  goods 
Jiscovers 
^:  xval  stores, 
:.hd  informa- 
li  jn  is  filed  in 
;  nrsuanceof 
^ych  disco- 
•'♦'ry  from 
M:\,  is  to  be 
J'.v^mcd  the 
'^1  cornier. 


The  King  v.  Blapkman. 

rilHIS  was  an  information  against  the  defendant,  under  stat. 
-^  VJ  Geo.  II.  c.  40.  s.  10,  for  having  naval  stores  in  his 
possession,  contrary  to  stat.  9  and  10  Wm.  III.  c.  41. 

The  first  witness  called  for  the  crown,  was  a  police-officer. 
He  stated  tliat  an  information  having  been  given  at  the  office 
to  which  he  belonged,  that  the  defendant  had  in  his  possession 
a  quantity  of  iron,  copper,  and  brass,  that  he  went  with  a 
warrant  to  search  for  it ;  and  that  in  making  his  search,  he 
had  discovered  the  naval  stores  in  question.  He  was  asked  on 
his  votr^  <^^^]tn^|^j&^  for  ^he  defendant,  if  any  <^cer  or 
othf^r  person  b^given  information  to  the  Admiralty  respect- 
ing these  stores.  He  answered  in  the  negative;  upon  which 
Erskme  objected  to  his  competence. 

He  stated,  thai  the  statute  17  Geo.  II.  having  given  a  moiety 
pf  the  penalty  of  300U  which  that  statute  inflicts  on  persons 

having 
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having  naval  stores  in  their  possession,  to  the  informer,  that  as       J7M. 

no  previous  information  had  been  given  to  the  Admiralty,  that       

.the  witness  must  be  deemed  to  be  the  informer,  and  therefore  .      ^^^  "^ 

interested.  Blackmav. 

It  was  answered,  that  the  same  statute  also  left  it  in  the  dis-    '  [  96  ] 

cretion  of  the  Judge  who  tried  the  offender,  to  inflict  a  corpo-  Though  stat 

ral  punishment  in  lieu  of  such  fine  of  200i.  and  which  punish-  ^^  J?*?'  ^' 

ment  the  court  had  in  a  recent  instance  inflicted.    That  as  an  option  in 

therefore  before  sentence  it  could  not  appear  whether  the  ^S.*'"?^^. 

*  either  to  in-  . 

sentence  would  be  by  fine  or  by  corporal  punishment,  and  fliqtooqwral 

it  might  be  by  the  latter,  that  that  should  rebut  thesupposition  ptmishpifent  . 
^.  7       ^  orunpoBca  . 

ofmterest.  fin^&Tex. 

The  witness -was  then  asked  if  he  did  not  expect  part  of  the  p«ctatioii  of  a 
fine,  in  case,  the  defendant  should  be  convicted;  he  said,  that  ^qq  ^^ 
hedid.*  Being  asked  if  he  would  release,  he  refused  it.  render  a  wit- ' 

Lord  Kbnton  said,.that  he  was  .of  opinion  that  the  witness  ^"^"*P®" 
was  .incompetent. '  That  though  there  certainly  was  an  option 
inthe  Judge  either  to.  fine -or.  to  in^ct  corpdral:.puiushment, 
.that  the  former  mdde  had  generftUy.  been  adopted :.  and  though 
in  the  case  alluded  to,  the  court  had,  inflicted  a;  corporal  pu- 
nishment, that  had  been  in  consequence  of  declaraticmitby.the 
,penon  convicted  that  he  did  not  mind  the  fine^.as  fte.  could 
easQypay  it.  That  therefore,  on  the  footing  dfiinSfcereslyihe 
thought  a  witness  in  a  case  of  this  description  inadmissible ; 
but  that  the  declarations  of  the  witness  in  this  case  sufficiently 
shewed  the  bias  of  his  mind,  that  the  prospect  of  a  share  of  the 
fine  would  influence  his  testimony.  He  therefore  rejected 
him.* 
•    Mmgay  and  Brodrick  for  the  Crown. 

Erskine  for  the  Defendant. 

•  Vide  Rex  v,  Cole,  post,  169. 


[97] 
Powell  and  Another  v.  Blackett.  Tkundt^, 

Feb.flOth. 

DEBT  on  a  bond.— Plea  of  non  est  factum.— To  prove  the  if  the  obligor 
execution,  the  subscribing  witness  was  called,  who  was  of  a  bond  ao- 
Ihe  defendant's  shopman.    Being  asked  if  he  had  seen  the  de-  to°Se^wS^ 
Jendant  seal  and  deliver  the  bond,  in  question,  he  swl  not :  scribing  wit- 
That  the  defendant  brought  the  bond  to  him  ready  signed  and  ^^^,21^^^ 
JKsledj  told  the  witness  that  he  had  executed  it,  and  desired  it  is  sufi&eient 

him 


c/ystt  ^  iRtt  pRitics; 


Mwtft  mUmidbi  tit  oiiae  uiwtutMto^  execntfon }  ^HUtii 
V,  JElrflciiie  and for  the  PlaintiflFI 


On  an  hidip^ 
mciitititpef^ 

Ae  '"" 
msa 

swwrcop.a 
tp^»th0Murt3( 
agunst^dm 
tbe  verdict 
went  in  con- 
sequence of 
«uch  testi- 
mony is  inad- 
missible, until 
he  has  paid  die 
debt  and  costs 
in  that  action. 

[*98] 


Viiiaaiinite 
twiecojtha. 

awhthaiAfitt'' 

PrmHoaXk 

fata^whciB( 

theionoacis 

to  be  given  in 

evidence. 


Hm  Kmo  fi  Bmsir. 

ramnS^iMM  an)  ^idibtms^^iMijliiy.— The  peijury  anigned 
-■-  was,  that  in  a  certain  action  wherein  one  Earle  was*  the 
fiaiiiiff^and  BMttfae  defaulanty  whidi  was«i  actiM  brought 
iDToeovierihe price  of  certaoi*  Wlnes^  rappoaed  tohave  been 
sold  by  EariB  ton  Bteti,  it  became  nutterial  to  deeift  whether 
isii^tocB'had'^beenaoldonaiCcoqntof  JSartetheiih^ 
iMw,^  the  defeiidtet,  far  ttsi^  ttidtcCment ;  and  itiihea  staled,  ftat 
,amiir4Blltog^tiMitMeaage,  Edmi^  had^^worn,  ^l  ^soUtUbwt  fer 
tfrn^ihii^i  never ^brmyaelf:'^  in  enimqneno^'Ofw^h,  a^ratt- 
^tilttoteooase  weiit  in  fiivour  of  Sdrle/ 

Obi  Ibrpart  of 'the  proseeutlan^  BMt  wisiodled  i»a  witiieei; 
Befim*  he  was  eudrined,  EtMn^  for  ^hadJsfcadwt,  asked  hlai, 
tfhethad  pud  die  d^bt  and  costs  in  the  actkm  at  dMi  sik^of 
Eerte.  His  said  he  had  not,  biit  that  thebdl  had  been  ficed-; 
upon  "^^t&ch  Brskme  objected'to  him  as  incompetent. 

The  oomisel'fiyr^ttle  prosecution  insisted/thiat  there  being  a 
judgment  sttbsidtihg  agaiifst  him,  and  besidethat  the  bidl  being 
fix^,  that  he  was  at  all  events  liable,  and  so  that  the  event*  of 
this  prosecution  could  not  avail  him  in  any^  respect  as  agidnst 
the  judgment. 

Lord  Kenton  siddf  that  it  appeared  to  him,  that  in  case  the 
defendant  was  convicted  on  this  prosecution,  that  Brett  would 
be  relieved  in  a  court  of  eqaitef.  against  the  judgment,  the 
verdict  having  been  obtidned  on  the  sole  evidence  of  Eden  / 
That  ttierefore  the  ecmvietlon  itfl£d^  beings  the  means  of  re- 
lieving him  from  the  judgment,  was  an  interest  whichrondered 
him  incompetent ;  and  he  rejected  him  accordingly. 

After  tlie  case  had  been  nearly  gone  through,  Erskme  took 
an  objection  to  the  indictment  for  a  variance.  It  was^  that  in 
the  Nm  Prtutf-roll,  the  indictment  set  out  that  ''the  cause  [of 
Earle  v.  Brett]  icame  on  to  be  tried  before  Lloyd  Lord.  Kbn- 
Toy,  Chief  Justice  of  our  said  Lord  the  King,  ffWkm  Jones 

being 
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being  associated,  Ifc.;'*  whereas,  in  the  judgment-roll  of  that  l^Hl 

cause,  it  was,  that  "  JBoger  Ktnym''  was  associated,  tfc.  ifc.  — 

His  Lordship  ruled  this  to  be  a  &tal  variance,  and  directed  an  '^^^'^ 

acquittaL*  Bban,. 

Mmgay  and  Wigley  for  the  Prosecution.  [  *g9  ] 

Erskine  for  the  Defendant. 


Hopkins  v.  Nighvusoalb,  et.  alt. 

fb^kESPASS  vi  et  armit  for  breaking  and  entering  the  pUdn- 
-■^     tiTs  house.  ^.i^ 

The  defendants  pleaded,  1st,  The  general  issue.  2dly,  Ajus-  nUchkiMat 
tificadon  5  which  was,  that  having  a  writ  to  take  the  body  of  ^J^^ui^ 
the  plaintilOr,  that  they  entered  for  the  purpose  of  malqi^th^  purpota^^an 
arrest.  ■™»^ 

The  plahitiff  replied,  l}e  inj.  iudproprid,  ifc.  that  the  defi^id- 
ants  in  making  the  arrest  had  broken  the  otUer-door  of  his 
house. 

The  circumstances  of  the  case  were,  \hat  the  plaintiff's 
house  stood  in  a  stable-yard  which  was  surroimded  by  a  wall; 
there  was  a  hatch-gate  at  the  foot  otthe  staurs  which  led  to  an 
open  gallery,  from  whence  there  were  doors  to  the  several  \  100  ] 
apartments :  at  the  top  of  the  stairs  was  a  door  across  that  part 
of  the  gaUery  which  led  to  the  chamber  where  the  plaintiff 
was:  the  under  part  of  the  house  was  in  stables.  The  de- 
fimdants  having  got  admission  into  the  yard,  went  up  stairs  and 
broke  open  the  door  at  the  top  of  the  stairs,  and  arrested,  the 
pUntiff.  The  question  was.  Whether  this  was  the  outer  door 
of  the  phdntiff 's  house  or  dwelling  ? 

Lord  Kbnyon  was  of  opinion  that  it  was ;  and  directed  a 
verdict  for  the  plaintiff. 

Mingay  and  Maryatt  for  the  plaintiff. 

Garrow  for  the  Defendant. 


IN 


101  CASES  AT  NISIPMUS, 

1794»  : 

IN  THE  COMMON  PLEAS. 

JpMwon.  SITTINGS  AFTER  TERM,  AT  GUILDHALL. 


S;f»^  Stansfield  v.  Johnson. 

Incasesordia  fTIHlS  was  a  special  action  on  the  case. 
tbJtocti^^  "^^ action^sir^sbroughtfor  not  completing  a  purchase 

b  not  tobe      of  copyhold  lands  which  had  been  put  up  for  sale  by  aucUon ', 
^^^gj^^   the  defendant  w^the  bi^t  bidder ;  the  lot  was  knocked  down 
bod^jn^rta^   to  14m  j^  and  bdpg  asked  his.  name,  he  said  Johnson;  and  his 
MhfStn^M^  name  w«i|  Wl^tten  in  the  catalogue  against  the  lot,  as  the  pur- 
4il}tpMi<?     chaser.    The  deposit  not  being  then  paid,  was  soon  after  de- 
to  ^^  in    ^''^^^^  9  hut  the  defendant  rejfused  either  to  pay  it  or  to  corn- 
hit  bookas  die  plete  his  purchase ;  for  which  de&ult  the  action  was  brought. 
n^Vi^'  b"      ^^'  ^^^  defendant  it  was  insisted,  that  this  was  a  case  within 
wii^  within  the  statute  of  Frauds,  29  Car.  II.  c.  3.  §  4,  whidi  enacts, 
^J^^Jtatc  of  €t  iijui  j^  action  shall  be  brought  to  charge  any  person  on 
any  contract  for  the  sale  of  lands,  or  any  interest  in  them,  un- 
less the  agreement  shall  be  in  writing,  signed  by  the  party  or 
his  agent.'' 
The  counsel  for  the  plaintiff  cited  the  case  of  Simon  v.  Mo- 
[  102  ]      twos,  3  Burr.  1921,  and  insisted  that  the  auctioneer  was,  under 
the  authority  of  that  case,  to  be  deemed  the  agent  of  both 
parties ;  And  his  signing  the  name  of  the  defendant  against  the 
lot,  a  note  in  writing  within  the  statute. 

Eyre,  Ch.  J.  was  of  opinion,  that  the  case  of  Simoti  v.  Motivos, 
applied  to  the  sales  of  goods  only,  which  was  a  distinct  clause 
of  the  statute  of  Frauds,  and  that  the  present  case  was  ex- 
pressly within  it ;  and  the  plaintiff  therefore  could  not  recover. 
It  was  then  contended,  that  the  plaintiff  had  a  right  to  re- 
cover on  the  money-counts,  for  the  money  paid  for  the  duty. 

The  Chief  Justice  thought  not;  but  allowed  a  verdict  to  be 
taken  for  the  Hatntiff,  saving  the  point. 


IN 
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1794; 
IN  THE  KING'S  BENCH.  — .. 

YOVITG 

^miNGS  AT  GUILDHAUi^  AFTER  TERAL  Baiww 


Young  v.  Bairner.  Wednmi^, 

Feb.  SeO.  . 

ASSUMPSIT  for  work  and  labour,  &c.  in  painting  a  shipy  Where  Aeie  * 
of  which  the  defendant  was  the  owner.    He  pleaded ,in!  *here aieie- 
abatement  that  he  was  the  joint  owner  of  the  ship,  togethei:  ISftKcSS' 
with  others  named  in  the  plea,  who  ought  to  have  been  sued,  is  brought 
Replication,  that  he  had  undertaken  solely  to  pay,  &c.  upon  SSra^aSSw 
which  issue  was  joined.  partner  is  «n  - 

The  plaintiff  proved  the  work  done,  and  that  it  had  been  iJSSS ** 
done  by  the  defendant's  order;  ,and  that  being  applied  to  for  prove  he  lum- 
payment  before  the  action  brought,  that  he  had  said  that  he  ^^^i^[^ 
would  call  on  the  plaintiff  and  pay  him.  inter^ted  in  ^ 

Mingay,  for  the  defendant,  stated  his  defence  to  be,  that  the  S®  *^v*w 
work  had  been  ordered  by  one  Whytock  the  master  of  the  ship,  a  release  will ) 
who  was  also  a  part  owner;  and  he  proposed  to  call  Wkyiock  "'"^^JJ^^ 
to  prove  it,  insisting  that  he  was  a  good  witness,  as  he  was  by     .  .  _  '   . 
his  evidence  to  charge  himself;  inasmuch,  as  being  master,  he     *-         -' 


liable  to  be  sued  alone  on  his  contract,  for  goods  ordered 
on  account  of  the  ship. 

But  Lord  JKbnton  ruled,  that  his  testimony  was  inadmissible ; 
fiir  being  a  part  owner,  he  was  liable  for  his  share  of  the  debt 
for  which  the  action  was  brought ;  and  the  object  of  his  testi- 
mony in  this  case  was,  to  defeat  an  action  brought  to  recover  a 
demand,  to  which,  if  recovered,  he  was  bound  to  contribute. 

The  defendant  offered  to  release  the  witness. 

Lord  Kenyon  was  of  opinion,  that  that  would  not  make  him 
competent :  and  the  Defendant  had  a  verdict. 

EfMlane  and  Marryatt  for  the  Plaintiff. 

iSngay  and  Wigley  for  the  DefcHdant. 

In  the  next  term  Mmgay  moved  for  a  new  trial,  on  the 
groond  that  the  release  would  have  made  the  witness  compe- 
tent :  for  that  as  in  case  the  verdict  went  for  the  plaintiff,  the 
defendant  in  this  action  would  be  solely  liable  to  Uie  plaintii!^ 
though  he  would  have  a  right  to  call  on  the  other  part-owners 
for  contribution;  and  he  was  willing  to  release  Whytock  from 

his 
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IJWL       his  part  of  the  contribution  by  a  release^  that  Whytock  would 
thereby  be  made  « ^competent  witnear. 

Lord  KkhyoVj  on  the  rule  coming  on^  said,  that  it  appeared 
io  tfaetf  to  faim  ;  and  dieniefor  atiew  trial  was  made  absolute. 


t_  .  ^  RUCKBR  V.  C^MMEYER. 


Atawjhin^  A  SSUMPSFT  to  recover  the  price  of  ten  hogsheads  of  sugar 
^^jL  8oM  by  the  phdntiff  to  the  defendant, 
the  case  as  proved  on  the  part  of  the  plaintiff  was^  that  hav- 
'"j^J^'^  i^g  a  quantity  of  sugars  to  sell^  that  samples  were  sent  (as  is 
Madf  tenig  usual)  to  the  plaintiff's  broken  The  broker  was  called,  and 
iTifSi?i«iii  P'^^  *^^  *^  samples  were  sent  to  him,  and  exposed,  toge- 
wmmSS^  ther  with  other  samples  of  different  sugars :  that  the  defendant 
ployw  "^db-  examined  the  samples,  and  fixed  on  those  for  which  the  action 
coQsidiradas  was  brought :  that  he  asked  the  broker  fi^m  whence  the 


^     sugars  had  come;  and  was  answered,  ^^  that  they  came  from 
SSiMaif  a  ^  north— £x>m  Scotland/'    He  asked  the  price ;  and  was  told 


•       '"  ^*  P^  *^^^    '^^  broker  said  further,  that  he  afterwards 

StJtjrtiSi       brought  the  plaintiff  and  defisndant  together,  when  he  sup- 
MtaMmwi        posed  the  bargain  was  concluded,  as  he  soon  after  received 
'f*^^  orders  firom  the  pltdntiff  to  make  out  sale-notes  of  ten  hogs- 

heads to  the  defendant,  at  6is.  per  cwt.  These  sale-notes,  he 
sidd,  contained  the  price  and  quantity  of  the  sugar  sold,  and 
that  one  of  them  was  usually  given  to  the  buyer  and  the  other 
to  the  seller.  The  plaintiff,  he  said,  had  his  note  fix)m  him, 
and  the  defendant  had  sent  for  his,  which  was  delivered  to  him, 
and  soon  after  part  of  the  sugar,  w^hich  he  sent  back,  saying, 
that  he  had  contracted  for  new  sugars,  but  that  these  were  old. 
He  said  that,  at  the  time  of  the  sale,  the  defendant  made  no  in- 
quiry whether  the  sugars  were  new  or  old. 
[  106  J  ErMne  for  the  defendant  objected :  that  this  contract  was 
within  the  statute  of  firauds,  he  said :  that  the  biroker  being  the 
agent  of  Rucker,  the  pkuntiff  only,  and  there  being  no  note  in 
writing  on  the 'part  of  the  defendant,  either  b^  himself  or  any 
agent  autfaorisecl  by  him,  nor  proof  of  aAf  direct  and  imme- 
diate contract  of  sale  with  him,  that  it  therefore  was  void 
under  the  statute,  for  want  of  a  note  m  writing. 

Lord  Kenton  said,  tiiat  it  was  of  great  importance  not  to 
break  in  on  any  decision  which  had  taken  place  on  the  statute 
of  Frauds ;  and  cited  the  case  of  Simon  v.  Motwas,  3  Burr. 

1921, 


AUCKUI 

V. 
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1921^  as  ruling  the  present  case.    He  eald  that  the  broker       1794* 

must  be  eonsidered  as  the  agent  of  b#tti  partiefl^  cm4^l^^  not 

be  constituted  by  writing;  but  that  in  this  case  he  had  in  &ct 

given  the  defendant  a  note  in  writing  when  he  gave  bun  the    (7M»wr«u 

sale-note^  which  he  had  acceptedi 

Bower  and  Shepherd  for  the  Plaintiff. 

Mr^me  ^aod  Bolrayd  (or  tb^  Pefendnt, 


Bolton  v.  Rbichabd. 

ASSmSfSVTtot  goods  mM «|mI  deUvcML  . The  paMlei  whmaper- 
*   Iked  M  liMfpaoI/ ted  the  <Me  «l*ted  «nd  pMfed  «i  "^ 
liiepaitoftheplaintWwiB^thatthedefiBMaaChaiflfig^  S^uodS 

a  quantity  of  ^mahogany  from  the  plaintiff^  he  gave  hiaiadnift  topay  ^ 
An  CbUvell  and  Co.  foi'ihe  amount;  the  draft  was  an^urder  on  p^^tJa 
OiUMMil'and  Co.  to  give  to  die  plamtiff  a  good  bill  on  IiondM  V^^Ub^n 
t^T®  dayi^  to  theamount  of  the  value  of  the  goods.    CbiduMtt  ^?*2^^^ 
gm  Oie  ^WtttMriib  blU  mtBltrUm,  Forbes,  and  Gregory,  which  biUsto^ 
IhaMhaiMt accepted:  befim  the  bills  became  AaeyBmtim,  ^SSxlL 
AMei^  Md  G^gforjjf  became  bankrupts.  oim  risk. 

Jim  pkdntiff  eontended^  tfiat  diese  bilb  having  been  bai^    [  ifff  ] 
could  not  be  .deemed  as  payment  finr  the  goods,  and  that  the 
defendant  was  still  liable  to  die  amount. 

For  the  defendant  it  was  insisted,  that  the  plaintiff  hdd  ac- 
e^ted  the  bills  in  question  at  his  own  risk,  and  that  he  there- 
fore could  not  now  resort  to  the  demand  for  the  goods  sold. 

Lord  Kbnton  said,  that  under  the  order  given  by  the  defend- 
ant to  CdldweUj  (hat  it  became  incumbent  on  the  plaintiff  to 
take  care  that  he  got  good  bills;  the  order  saying,  ^  Gtvsi  to 
Bdlion  bills  on  iMdonat  70  days,''  meant  good  Mk:  that  he 
therdfare  took  them  at  his  peril ;  and  theur  having  eventually 
tamed  out  tad,  shotild  not  give  him  a  right  to  waive  all  the  In- 
Sermediate  trtnsaetion,  and  have  recouti^o  to  the  demand  for 
4k  gabdA  sold.  He  therefore  directed  the  jnry  to  find  for  the 
ts  Which  they  did. 
and  BaUkm  for  the  Phuntiff. 

Mmrerqfi  and  BmiHst  for  the  Defendant. 


SrawAET 
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1794:       • 

- —  SntiTABT  et  JBlt.  (Ass^ees  of  ———,  Bankrupt)    ' 

etilt.  V.    RiCHMAN. 

(Afldgneesof  • 

^,  Bankrupt)  rpRoVER  for  a  quantity  of  malt,  by  the  plaintife  as  asslg- 

Sahtrd^^         Lord  Kbnton  said*  that  it  was  not  now  to  be  qu^tioned, 
March  1.     whether  if  a  trader  by  concert  with  his  creditors,  commits  an 
tiU^^a^    act  of  bankruptcy,  that  such  can  he  good  to  support  a  com- 
niptoy  cannot  mission ;  that  whatever  idea  of  policy  or.  propriety  first  sug- 
^JJ^^V^    gested  it,  and  though  it  might  appear  thdt  a  commission  of 
bankruptcy' is.  the  most  equittible  nftode.  of  dividing  the'.bank- 
nipl  estate  .among  his  creditors,  tho^  it  was  now^settled,  tliat  a 
trader  could  not  legally  concert  an  act  of  bankruptcy  with  his 
creditors.' ';  ^ 

h  ^^^S^  ^^  Loardship  further  ruled,  that  if  a  creditor  of  a  bankrupt 
ad^imd^  obtains  money  or  goods* from  the  bankrupt  before  his  com* 
aoraandanon  mission  sued  out,  in  part  discharge  of  his  debt,  and  proves  the 
^J^l^^^  remainder  under  his  commission,  that  if.  an.  action  Is  brought 
yemhimmHn  by  the  assignees  to  recover  back  the.  money  or  goods  so  ob- 
£^^^^m^  tained,  that  the  creditor  having  so  proved  his  debt  under  th^ 
aoa  man  "  commission,  shall  not  prevent  him  from  disputing  the  validity 
S£t  wS'  ^^^^  commission  in  defending  the  action. 
»§tfl  Erskine  and  Marryatt  for  the  Plaintiff.    . 

Mingay  for  the  Defiendant 

[109]  m. 

jMiS^'  Naylor  v.  Mancles  et  alt. 

^J^»^    A  SSUMPSIT  for  money  had  and  received. 

goods  brought  ^^  >The  plaintiff  had  purchased  from  one  JSoyne  twenty-five 

^r^e^lf    hogsheads  of  sugar  then  lying  in  the  defendant's  warehouses, 

lanceof  a  ge-    who  was  a  wharfinger.    Bqyne  was  in  debt  to  the  defendant 

neral  account  ^  |||g  amount  of  IC/i-  part  of  which  only  was  for  the  charges 

of  these  twenty-fiye  hogsheads  of  sugar;  the  remainder  was 

for  the  balance  of  a  general  account,  for  which  the  defendant 

claimed  a  lien,  and  refused  to  deliver  them  to  the  plaintiff  till 

the  whole  sum  was  paid.    The  plamtiff  paid  him  the  whole 

money,  and  then  brought  this  action  to  recover  it  back. 

The  whole  question  turned  upon  the  point.  Whether  a 
wharfinger  had  a  lien  for  the  balance  of  a  general  account  upon 
the  goods  in  his  possession  ? 

The 
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The  oonngel  for  the  defendant  said^  that  it  had  been  decided       1794. 

kk  ikree  different  cases  that  they  had,  and  called  witnesses  to       

prove  it;  with  which  the  jury  seemed  completely  satisfied.  Natlor 

Lord  Kbnton  said,  liens  were  either  by  common  law,  usage.     Mangles 
or  agreement.    Liens  by  common  law  were  given  where  a      ***  "*^ 
party  was  obliged  by  law  to  receive  goods,  &c.  in  which  case, 
as  the  law  imposed  the  burthen,  it  also  gave  him  the  power  of 
retaining  for  his  indemnity.    This  was  the  case  of  inn-keepers 
who  had  by  law  such  a  lien.    That  a  lien  from  usage  was     [  110  ] 
matter  of  evidence.    The  usage  in  the  present  case  had  been 
proved  so  often,  be  said  it  should  be  considered  as  a  settled 
point,  that  wharfingers  had  the  lien  contended  for.* 
.    JSMrcn>/),.^A^A6rd,  and  ParlSr,  for  the  Plaintiff. 

Enkme  fyr  the  Defendant. 

•  Vide  Spears  v.  Uardey,  post^  3  vol.  81. 


Dixon  v.  Parkes  et  alt. 

Same  dny. 
nrmiS  was  an  action  of  debt  on  a  respondentia  bond,  given  in  Where  the 
X     the  East  Indies.    Pleas  of  Nan  est  factum,  et  soMt  post  SS^Ives 
4ifm,  ^^  whole 

TTie  bond  was  payable  21  days  after  the  ship's  arrival  at  ftt'^^^ 
Qmton;  but  if  not  then  paid,  there  was  reserved  an  increase  of  he  cannot  re^ 
interest.  The  ship  arrived  at  Canton;  but  the  bond  was  not  ^^^^^^ 
paid  for  three  months  after  the  21  days,  when  the  defendant  on  the  bond, 
paid  the  principal  and  interest  up  to  the  21  days,  but  would  not  ^^^/^ 
pay  the  increased  or  any  interest  for  the  3  months;  to  recover  plea.  ^^ 
which  was  the  object  of  the  present  action. 

Lord  Kbnton  rul^  that  the  plaintiff  could  not,  in  the  pre- 
itat'form  of  action,  recover  the  interest,  having  received  the 
principal.  He  said,  that  this  was  a  plea  imder  the  stat.  4et5 
Jim.  c.  16,  which  allows  a  payment  to  be  made  after  the  day,  [  111  ] 
lad  that  it  may  be  pleaded  m  bar :  that  the  jury  give  the  m- 
ferest  in  the  form  of  damages,  but  there  must  be  something  to 
support  them ;  that  here  the  principal  havmg  been  paid,  for  it 
diere  could  be  no  verdict :  that  that  being  gone,  every  thing 
baaAeA  on  it  must  go  too,  therefore  no  damages  could  be  given 
in  the  present  case,  the  claim  fer  which  alone  was  the  founda* 
lk»  of  the  present  action.  If  the  plaintiff  meant  to  have  de- 
,y4«^  fuYtber  damages^  he  ought  not  to  have  received  the 
yoi.1.  P  •   prindpali 


ill 


1704. 

V. 

Farxes. 
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principal ;  as  a  tender  after  die  dny  without  payment  wa$  not 
pleadable  in  bar  under  tlie  statute;  in  wbieh  caee  he  coul^  In 
the  present  action^  have  recovered  the  whole  principai  md  in* 
ereased  interest. 

The  Phuntiff  was  ncmtuited. 

Erskine  and  Parroiv  for  the  Plaintiff. 

Miagay  and  Morgan  for  the  Defendant. 


[112] 

Tvadayf 

JuOTCh  4* 

Where  a  man 
appoints  a  ge- 
neral agent, 
he  is  bound  by 

-all  his  acts: 
tUUer  where 

'  he  appoints  an 
agent  for  a 
particular  pur- 
pose only ; 
th^re  the  prin- 
cipal b  only 
bound  to  the 
extent  of  ^e 
authority 


East  Ikdia  Company  t^.  Henslev. 

THIS  was  an  action  on  the  case,  to  recover  damages  for  the 
Ipss  arising  from  the  re-sale  of  a  certain  quantity  of  raw 
silk  sold  by  the  Company,  at  one  of  their  s^les  to  the  defendant. 

The  sillc  had  been  bought  by  one  Briggs,  a  broker,  for  the 
defendant;  and  the  defence  set  up  by  the  defendant  was,  that 
his  orders  were  to  Briggs  to  buy  the  best  Bengal  raw  silk ; 
whereas  this  was  not  raw  silk,  nor  of  the  best  quality. 

Lord  Kbnton  took  the  distinction  between  a  general  and 
special  agent;  that  in  the  first  case  the  principal  must  be 
bound  by  all  bis  acts,  whereas  in  the  latter  he  is  only  bound 
while  the  agent  acts  within  the  scope  of  his  authority;  and 
that  if  in  the  present  case  the  defendant  could  prove  that  he 
liad^so  specially  authorized  Briggs  to  bid  for  him  for  best  Ben* 
gal  silk,  and  this  turned  out  to  be  not  of  that  description^  thnt 
he  should  not  be  boimd  by  his  contract  so  made  without  hif 
authority;  but  that  Briggs  should  be  liable  to  enaction  at  tbt 
suit  of  the  Company  for  his  abuse  of  it. 

Bearcfofi^  Rous,  and  Wood  for  the  PlaintiiK 

Erskine  and  Shepherd  for  the  ]>efeBdtot. 


[  113  ] 

'  Samet^ 

Where  a  per- 
son tftkes  up  a 
bill  of  ex- 
change for  die 
honour  of  any 
one  whose 
name  is  on  the 
billy  he  be- 
comes as  in* 


Mbrtbns  v.  Winningtok- 

ASSUMPSIT  against  the  Defendant  as  drawer  olf  at  bill  ^ 
exchange. 
The  bill  in  question  was  drawn  by  the  defendant  on  CSorrioiii 
in  Rahf,  in  fkvour  of  WebbwiU:  WebboM  indorsed  il  iif>  Bw^ 
Um^  FbrheSy  aiid  Gregory;  they  sent  it  to  tlieir  oonwpcHdeni  ill 
flUtoid^  who  leMiuo  As^  wiierettiwp  pitocnhtt<i  Gmrnm 

:       for 
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Ir  paytbeai^  who  refiised  it;  upon  which  the  plaititiffi,  wbd      I794« 
were  merchants  resident  at  Venice,  paid  the  bill  for  Ac  hohouf       *-~^ 
of  jBurton,  Forfcef,  and  Gregory,  and  now  brought  their  action     ^tp^Ttirs 
against  the  defendant  as  drawer.  ,  Winning- 

The  counsel  for  the  defendant  contended,  that  where  a  bill        ^^' 
is  taken  up  for  the  honour  of  any  of  the  parties  whose  names  bU?Mid  in-  "" 
are  on  it,  that  such  person  only  shall  be  liable*  titled  to  ail 

But  Lord  Kenton  was  of  opinion,  that  where  a  bill  is  so  ^^f  ^o^^ 
taken  up,  that  the  party  who  does  so,  is  to  b%  considered  as  an  \^ose  naniei 
indorsee  paying  fall  value  for  the  bill,  and  as  such  entitfecf  to  "®®'*^ 
all  the  ranedies  to  which  an  indorsee  would  be  entitled,  that 
is,  to  sue  all  the  parties  to  the  bill ;  and  he  therefore  directed 
Ike  jwy  to  find  a  rerdict  for  the  Plaintiff. 

Beanroft  and  BaUwin  for  the  Plaintiff. 

Enkme  aii4  Lawen  for  the  Defendant. 


[  114  1 
Smith  and  Others  v.  Jamesons.  Frtf%^ 

hUrchB, 

fVVUS  was  a  case  directed  by  the  Lord  Chancellor  for  the  Where  ther^ 

jL     opiniott  of  the  Court  of  King'$  Bench}  the  principal  Jgj^'S^ 

imnt  of  which  being  reserved  for  argument,  is  not  here  in-  one  of  abank* 
j^yl^  nipt  estate, 

•^**"*  „  oneoftiiein 

it  was  an  action  fcM:  money  had  and  received.  may  receive 

The  defendants  had  beep  partners  in  trade  :  while  they  were  ™®"?y  1>«- 
i^parfnershipone  of  them  being  assignee  to  a  bankrupt  estate,  bankrupt 
had  osed  part  of  the  money  belonging  to  that  estate  in  the  part-  ^^^'J^ 
arrship- trade,  without  the  knowledge  or  acquiescence  of  the  discharge  for 
tCker  assignees,  who  were  the  Plaintifis  in  the  present  action,  ^^ 
hot  with  the  knowledge  of  his  partner  that  the  money  was  part 
of  Ac  bankrupt  estate. 

Ik  DecenibeTy  1792,  the  partnership  was  dissolved,  and  the 
furtaer  who  was  the  assignee  continued  in  the  bu»ness,  and 
Kceived  from  the  other,  money  and  effects  suflSciept  to  dis^ 
f^i^  all  deb^  due  by  the  partnership,  including  the  money 
«f  ibt  bafltompt  estate,,  of  which  they  had  had  the  use. 

ItdMB  became  a  question.  Whether  this  was  a*re-payinent 
IMliefttrtiier  whe  wiaa  assignee^  and  so  should  discharge  the 

? 

was  of  opinioo,  that  one  assigns  of  a  bank-     £  jn 

F2  nipt       "      ; 


llfit 
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1794. 

Smith 
and  others 

V, 

Jamesons. 


rupt  estate  might  receive  the  monies  belonging  to  the  estate^ 
and  gave  a  legal  and  valid  discharge  to  it. 

Erskmej  Bower  and  Russel  for  the  Plaintifis. 

Bearcrqft  Law,  and  'Epbuuie  for  the  Defendant. 


Samede^. 

Where  the 
issue  b  on  a 
subsequent 
demand  and   - 
refusal  to  a 
plea  of  tender, 
the  demand 
must  be  by  a 
Derson  who 
nad  antfaority 
to  receive  it. 


The  clerk  to 
^e  attorney 
in  the  cause 
is  not  a  person 
of  that  de- 
scription. 


1116] 


The  demand 
of  the  sum 
ought  to  be  of 
tiie  sum  for 
which  the 
action  is 
brou^t 


CooRB  V.  Callaway. 

ASSUMPSIT  for  goods  sold  and' delivered.  There  was  a 
plea  of  a  tender,  and  replication  of  a  subsequent  demand 
and  refiisal ;  which  was  the  issue  in  the  case. 

To  prove  the  subsequent  demand  and  refusal,  the  clerk  to 
the  attorney  in  the  cause  was  called.  He  was  asked  by  what 
authority  he  had  gone  to  make  a  demand  of  the  money }  he 
said,  he  had  been  sent  by  his  master  for  the  purpose,  and  had 
so  represented  himself  to  the  defendant  when  he  demanded  the 
money. 

Lord  KsNVON  said,  that  on  an  issue  of  this  sort  turning  on 
the  demand,  that  it  should  appear  that  the  person  who  made 
the  demand  was  properly  autiiorized  to  receive  the  money ; 
that  though  payment  to  the  attorney  while  an  action  was  sub- 
sisting was  good,  that  it  was  otherwise  to  his  clerk  who  shewed 
no  authority  but  his  master's  orders  to  demand  it.  His  Lord- 
ship said,  he  recollected  a  case  where  a  person  having  refiised 
to  take  a  conveyance  executed  by  one  having  a  power  of  attor- 
ney for  the  purpose,  it  was  held  to  be  lawful  for  him  to  refuse 
a  conveyance  so  executed,  as  it  multiplied  his  proofi.  He 
thought,  therefore,  that,  in  the  present  case,  the  defendant  was 
not  bound  to  pay  the  money  to  a  person  coming  under  the  cir- 
ciunstances  of  the  witness,  as  his  representing  himself  as  clerk 
to  the  attorney;  and  that  he  had  been  sent  by  him  for  the  pur- 
pose of  demanding  it,  was  not  a  suflScient  authority  to  receive^ 
and  therefore  warranted  the  defendant  in  refusing  to  pay  the 
money ;  and  that  the  evidence  therefore  did  not  maintain  the 
issue. 

In  the  course  of  the  examination  of  this  witness,  he  was 
asked,  what  sum  he  had  demanded  fh>m  the  defendant;  he 
said,  the  debt,  and  half  the  costs  of  a  former  action  which  had 
been  commenced  a^nst  the  defendant  by  a  wron^c  name,  but 
which  had  been  discontinued. 

U  was  contended,  that  this  demand  was  irregular  and  incon- 
sistent 


COOBE 
V. 
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sistent  with  the  issue,  it  not  being  of  the  specific  debt,  but  of      1794. 

mother  sum  which  the  defendant  was  not  bound  by  law  to  pay. 

It  was  answered,  that  he  had  agreed  to  pay  one  half  of  the 

costs  of  that  action  which  had  been  discontinued.  Callawat. 

Ijotd  KENTON  said.  It  was  nudum  paclunif  and  the  demand 
therefore  not  a  proper  one.  He  therefore  nonsuited  the  plain- 
liffon  both  grounds.* 

Erskine  and  Lambe  for  the  Plaintiff. 

Garrow  for  the  Defendant. 

^  Vide  Solomons  v.  Dawes,  ante,  Sa. 


IN  THE  COMMON  PLEAS. 

SITTINGS  AT  GUILDHALL,  AFTER  MICHAELMAS 
TERM,  33  GEO.  HI.  1792. 


[117] 


PuoET  DE  Bras  v.  Forbes  and  Gregorv«  [  1792.  ] 

ASSUMPSIT  by  the  plaintiff,  as  payee  of  a  bill  of  exchange.  Where,  by 
against  the  defendants  as  drawers.  S^^bX^ 

The  plaintiff  in  this  case  was  a  foreigner,  residing  in  HollarjA  ;  given  before 
and  having  a  large  sum  of  money  here  in  the  fimds,  employed  ™®  "^^y* 
the  house  of  Jgassix  Rougenumt  and  Co.  as  his  agents  to  sell  it  the  payee's 
out,  and  to  remit  it  to  him  in  bills  on  Holland.  igentwhowas 

AgoMsix  Rougemont  and  Co.  applied  to  the  defendants  for  the  m^Iy,  bL 
•purpose,  and  on  the  17th  of  February  1792,  got  from  them  bills  ^^  ^ 
00  HoUand  in  favour  of  the  plaintiff.    It  was  proved  to  be  the  Uie  money^iT 
custom  of  London  for  persons  in  the  habit  of  remitting  foreign  received,  the 
iStts,  to  give  the  bills  on  one  day,  but  not  to  receive  the  money  liab^on  die 
hr  diem  till  the  next  post-day.    In  this  case  the  next  post-day  ^iU- 
was  JiMesday,  February  the  2 1st.  On  Monday  the  20th,  the  house 
joljigasriz  Rougennont  and  Co.  stopped  payment ;  so  that  the  de- 
fendants in  fitct  had  never  received  any  value  for  the  bills  which     [  1 18  1 
they  bad  so  drawn  on  HoUand  in  favour  of  the  plaintiff;  and 
they  having  ordered  their  correspondent  abroad  not  to  pay  the 
bills  when  due^  this  action  was  brought  againt  them  as  drawers 

.flf  the  bills. 

The 
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FUOKT 

DE  Bras 

Forbes  and 
Greooby. 


[119] 


Tht  pbuntiflTa  case  rested  merely  on  the  law  merdhant  knoww 
iDg  DO  fnufam  pactum^  and  that  it  was  proper  that  the  defend- 
ants should  havt  received  the  monej  before  they  granted  the 
bills;  and  that  in  consequence  of  their  not  having  then  re-^ 
eeived  it,  and  AgagMz  Sougenumt  and  Co.  having  failed^  thai  he 
had  lost  the  money  of  his  they  had  sold  out  of*the  funds. 

The  defendant  relied  on  the  custom  of  merchants  in  the  re- 
mitting of  the  bills,  and  that  they  had  beeii  goMty  c^  no  laches. 
That  the  custom  of  giving  bills  on  Hottand  before  the  receipt  of 
the  money  for  them  was  perfectly  well  known  and  established ; 
and  that  they  therefore  should  be  allowed  to  go  into  that  de- 
fence against  the  plaintiff,  who  was  the  payee  of  the  bills. 

Lord  Loughborough  was  of  opinion  that  it  was  competent 
for  the  defendants  to  go  into  this  evidence  as  against  the  payee 
of  the  bills,  he  being  subject  to  all  the  equity  the  defendants 
coidd  have  had  against  his  agents  Agasnz  Raugenwnt  a^  Co. 
if  the  bills  had  been  drawn  payable  to  themselves,  who  must 
be  supposed  to  have  been  acquainted  with  the  usage  on  bills, 
though  his  Lordship  said  that  such  evidence  would  be  inad- 
missible had  the  action  been  brought  by  an  indorsee  for  a  va- 
luable consideration. 

The  Defendants  had  a  verdict. 

Adair,  Serj.  for  the  Plaintiff. 

Law,  for  the  Defendants. 


m  THE  COMMON  PLEA& 
aiTTINGS  AFTER  HILARY  TERM„  33  GEO.  IIL  1793, 


[  1T9S.  r 


Lambert  v.  Rohikbon. 


^^^^**?JJ^^    FIIHK  was  an  action  of  tiwer  ftr  a  parcel  of  goed^wydi 


tfae^wner 
from  the 
wag^iiy  the 
earner  or 
warebome- 
manbasno 
claim  for 


-^    came  by^  die  Thn&ridge  waggon  to  tbe  defeMUnt^^iBD^ 
where  the  waggon  put  up. 

The  case  was,  thirt  the  go&Ss  in  question  had  bee»taibeidtiip 
on  the  road';*  and*  vAen  the  waggon  arrived  al  the  iati^  the 
plaintiff^  who  was  owner^  was  there  ready  to  reeei^  ibeM. 

The 
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Tbe  etrriage  came  to  3#.  6d.  which  t^e  plaintiff  then  tendered^       l7flB^ 
The  defendant  refused  to  deliver  tbeifci  till  paid  a  further  sum       "^-"-^ 
ef  two-pence  par  parcel  for  booking.    This  the  plaintiff  re    ^■•»*t. 
fund  to  pay,  as  the  goods  had  not  been  booked,  having  been    RoBtHMir.^ 
mttj  taken  from  the  waggon  to  the  scales,  where  thej  were  booking  or 
w^gfaed^  in  order  to  ascertain  the  sum  to  be  paid  for  Ae  car«  ]!^i^*^ 
liige,  and  there  received  by  the  owner.  It  was  then  demanded  u  in  michcase 
as  wafehouse-^room,  and  refiased  *on  the  same  principle,  as  the  no  lien  by  law. 
goods  had  never  been  brought  into  the  house,  but  dehvertd    [  *120  ] 
from  the  waggon.    The  defendant  persisted  in  holding  them 
■ntii  tlie  two-pence  was  paid;  upon  which  the  present  action 
was  brought  to  recover  them. 

It  was  held  by  Evan,  Chief  Justice,  that  the  defendant  had 
set  up  no  colour  of  title  to  warrant  him  in  holding  the  goods, 
as  tbare  was  no  lien  given  by  law  in  this  case.  But  that  even 
admitting  that  by  law.  he  had  a  lien,  it  must  be  for  some  legal 
demand.  That  in  the  present  case  the  demand  was  an  exac-> 
tion,  as  the  defendant  could  not  daim  a  sum  where  there  was 
BO  doty  performed;  in  this  case,  there  having  been  no  entry 
In  die  books,  nor  warehouse-room  occupied.  He  therefore 
directed  a  verdict  for  the  plaintiff. 

JdaxTy  Seijeant,  for  the  Plaintiff. 

Bofnd^  Serjeant,  for  the  Defendant. 


Croft  v.  Smallwood.  [  121  ] 

Same  Sitting. 

flUffi  declaration  in  this  case  stated,  That  the  plaintiff,  who  Whatpromisc 
-i.    carried  on  the  business  of  a  tailor,  being  applied  to  by  *^e  staSite^ 
one  George  Foster  to  be  supplied  with  certain  clothes  and  frauds. 
wearing-apparel,  before  that  time  made  by  the  plaintiff,  but 
irtiich  were  still  in  possession,  was  unwilling  to  deliver  them 
to  the  said  Foster  upon  the  credit  of  the  said  Foster,  and  re- 
tned  so  to  do ;  but  that  in  consideration  that  the  plaintUf, 
at  the  specid^  instance  and  request  of  the  defendant,  would 
deliver  the  said  clothes  to  the  said  G.  Foster^  the  defendtot 
mdertook  and  promised  to  pay,  and  then  averred  tbe  delivery 
•frJRuEler. 
The  witncMa  ^caUed  Oft  tht  p«fr  €f  ili#  plaiatU^  p  w«^ 

that 
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1793w       that  the  clothes  had  first  been  sent  home  to  Fostery  by  the 

plaintiff's  foreman^  he  being  then  out  of  town ;  that  Faster 

^^  not  having  paid  for  them  as  he  promised^  the  foreman  pre* 
SxALLwooD.  vailed  on  him  to  let  him  have  the  clothes  again;  and  that  soon 
after^  the  defendant  came  to  the  plaintiff's  shop,  and  said,  that 
.  if  he  would  send  the  clothes  again  to  Foster,  that  he  would 
pay.  It  was  also  proved,  that  the  defendant  being  some 
time  after  applied  to  for  payment,  said  it  was  not  then  con- 
venient  to  him ;  but  that  he  had  a  bill  would  soon  be  due, 
when  he  would  pay. 

The  counsel  for  the  defendant  objected :  that  this  case  was 
clearly  within  the  statute  of  frauds:  that  the  principle,  as 
established  by  the  case  of  Matsan  v.  Wharam,  2  Term  Rep.  80, 
[  122  ^  was,  that  wherever  the  party  who  receives  the  goods  is  him- 
self hi  anywise  liable,  that  there,  in  order  to  charge  a  third 
person  on  his  undertaking,  that  a  note  in  writing  is  necessar}'. 
That  there  could  be  no  doubt  that  in  this  case  Foster  was  liable, 
and  the  original  credit  given  to  him. 

Eras,  Ch.  J.  was  of  opinion,  that  the  case  was  not  within 
the  statute  of  frauds :  that  the  whole  credit  was  given  to  the 
defendant,  and  that  he  was  liable. 

Marshall,  Serjeant,  and  Lawes  for  the  Plaintiff, 
^datr,  Serjeant,  and  'Espinasse  for  the  Defendant. 
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SITTINGS  AT  WESTMINSTER,  AFTER  EASTER  TERM, 
28  GEO.  IIL  1788. 


[  1788.  1 


MOLTON  V.'ChEBSELEY. 


In  an  action 
ofdebttore* 
cover  the 
.penalties 
under  the 
eamelaws. 
Sie  plaintiff 
can  recover 
but  one 


firiHIS  was  an  action  of  debt*  brought  to  recover  from  the 
'^   defendant  two  penalties  of  5{.  each,  under  the  statuta 

*  By  Stat  8  Geo,  1. 19.  <' Where  any  person  shall  be  liable  to  any  penal^ 
under  Uic  Game  Laws,  by  conviction  before  a  justice  of  peace,  it  shall  be 
lawful  for  any  person  either  to  proceed  to  reooVier  the  said  penalty  by  infor- 
Itiation  befoie  a  justice,  or  ^0  mybr /Af  Mmc  ^  flcltoa<^ 

Th« 
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i  Atm.  14.    Tlie  Ar$t  was  for  having  a  pheasant  m  his  posses*       I788L 
non,  he. not  being  a  person  qualified  by  the  laws  of  the  realm       — — 
t»  kiir  gMle.    The  second  Was  under  anodier  clause  of  the     ^^^^^"^ 
naie  dtaHute,  for  keeping  a  dog  for  kilitng  and  destroying  the   Ckeeselby. 
gMHe^- vphioh  inflicts  a  penalty  of  51.  on  the  offender.  penalty  under 

WftM  the  case  Was  opened,  Mr.  Justice  Bullbr  ruled,  tliat  fo^  ^^^ 
tie  phUntlff  could  go  for  one  penalty  only;  for  that  botib  of-  act 
fenoies  being  by  the  same  act,  the  plaintitf  could  recover  but 
one  penalty  under  the  same  statute.  [  ^^  ] 

llhe  case  tlien  proved  on  the  part  of  the  plaintiff  was,  that  Ifapex^oir 
arplMMUt  had  been  killed  by  accident  by  the  defendant's  dog,  ^^kSr^'^c  ' 
iNtt  ^tm  he  had  carried  it  away.  kills  a  ^i^' 

BeteSR,  Justice,  saidi  that  if  it  appeared  that  the  bird  was  ^^^^J^b^^U 

kiHed  By  aiccident>  tibat  that  was  no^  offence,  but  that  in- such  dent,  he  can-* 

ctoe  »  should  be  lefk  where  it  was  killed :  for  if  it  was  taken  n^t  take  it 

•^       ..  ,  ,  ,        /.     *      .  .     away,  or  he  !• 

away,  it  subjects  the  party  to  the  penalty,-  for  having  game  m  subject  to  the 

his  possession;.  penalty. 

llie  plaiiitSff  therefore  recovered  one  penalty  of  5(.  for  this 
eneiie^. 


IN  THE  KING'S  BENCH.  [  125  ] 

srmNOS  AT  GUILDHALL,  AFTER  TRINITY  TERM, 
30  GEO.  III.  1790. 


Rex  r.  DbYLE.  [  irw.  j 

rj^lHES  was  an  indictment  against  the  defendant  for  peijury.  If  the  trial  of 
-l      When  the  cause  was  called  on,  the  defendant's  counsel  for^rii^l^* 
moved  to  put  off  the  trial  till  the  following  term,  on  an  affidavit  put  oft  on  the 
of  the  absence  of  two  material  witnesses.    The  motion  was  ^def^nt, 
not  opposed  by  the  counsel  for  the  prosecution,  but  they  in-  he  must  pav 
listed  that  they  were  intitled  to  the  costs  of  the  day.    The  J^^S^*"' 
MmmA  for  the  defendant  contended,  that  the  rule  of  giving 
Ihe  cM»  of  the  day  hi  the  case  of  an  a|^lication  of  this  na- 
fkUt^  ^MN»  eoiifined' to^Vil  cases  only,  not  to  crimmal  ones. 
But  Lord  KsNTON  ruled^  that  the  prosecutor  was  intitied  to 
Vol-.  I.  G  his 
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1790.  his  coats ;  and  cited  a  case  of  the  King  v.  Vaughan,  where  the 

-— -  question  had  so  been  decided. 

^^  *In  the  Michaelnuu  term  following,  when  the  master  came 

DovLs.  to  tax  the  costs^  the  prosecutor  claimed  a  large  sum  for  his 

[  *126  ]  costs,  loss  of  time  and  other  chaises,  he  being  an  attorney. 

In  ftuch  case  The  Master  refused  to  allow  him  any,  his  name  not  appearing 

the  prosecutor  up^^  Uj^  back  of  the  bill.    Upon  which  he  obtained  a  rule  to 

18  not  entitled    /^  t_      i     m*^  i      u  .        i. 

to  any  coats     shew  cause  why  the  Master  should  not  review  his  taxation, 

on  his  own      and  make  him  the  allowance  claimed. 

less  his  name       1*he  counsel  for  the  defendaiit  insisted,  that  the  only  claim 

fPPf*"?^*®  the  defendant  could  have,  must  be,  that  he  was  a  witness  in 

bill  ^he  cause:  that  the  order  of  Nisi  Prius  giving  the  prosecutor 

the  costs  of  the  day,  included  only  the  charges  of  the  witnesses' 

and  counsel's  fees :  that  his  name  did  not  appear  on  the  bill ; 

and  that  he  therefore  could  not  be  deemed  a  witness,  nor  be 

'-" '  entitled  to  his  costs. 

On  the  other  side  it  was  contended,  that  this  case  should 

be  governed  by  the  rule  which  would  be  adopted  in  taxing 

costs,  under  stat.  5  and  6  W.  and  Jtf.  where,  if  the  defendant 

is  found  guilty,  the  prosecutor  is  intitled  to  his  costs  as  the 

party  grieved;  and  citod  ilea;  v.  OvUi,  Q  Tcrui  Kep.  and  Rex 

V.  Smithy  1  Burr. 

But  the  Court  held^  that  these  cases  only  applied  where  tlie 

indictment  was  under  the  statute,  and  that  the  prosecutor  was 

not  intitled  to  his  costs;  and  so  discharged  the  rule. 

Bearcroft,  Bower^  and  'Espiftwusc  ^r  che  prosecution. 

Erskine  and  Gforroiu  for  the  Defendant. 


[  127  ]  IN  THE  KING'S  BENCH. 

SITTINGS  AT  WESTMINSTER,  AFTEREASTER  TERM, 
31  GEO.  in.  179L 


[  trn.  ]  ;  Rex  v.  Doran. 

To  prove  an  rjIHE  defendant  was  mdicted  for  setting  her  house  on  fire* 
S^!&?ata  To  prove  that  the  house  Was  insured,  the  books  of  the 

public  office,  Fire-insurance  Office  were  produced,  in  which  was  an  entry 

mJ^iZto^  tothateffect. 
duced*  The 
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The  defendant's  counsel  objected  to  this  evidence,  iw  there       IJ^l, 
bad  been  no  notice  given  to  produce  the  policy. 

Lord  Kbnton  ruled,  that  as  the  policy  was  the  best  evidence, 
the  prosecutors  could  not  give  any  evidence  from  their  books,      Do&A)r< 
it  beitag  inferior  evidence,  unless  notice  had  been  given  to 
produce  the  policy;  accordingly  rejected  it. 


Rex. 


XND  OF  PART  I.   VOL  I. 


_  hf  BENJAMIN  BEMSLBV 
Hdtm  «ffiMr«.  Ul». 
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NISI  PRIUS, 


IN  THE 


KING'S   BENCH; 

IN 

EASTER   TERM  34  GEORGE  III.'  1794. 


THIRD  SITTINGS  IN  TERM  AT  GUILDHALL. 

Ruff  against  Webb.  Saturday^ 

May  24tb. 
A   SSUMPSIT  for  work   and    labour,    with   the  common  a  draft  in 
^^^   counts.  these  words. 

Plea  of  the  general  issue.  mS'<*iijf 

The  action  was  brought  to  recover  the  amount  of  wages  due  Mr.  W.  by 
by  the  defendant  to  the  plaintiff.  ^o^^tt 

The  phuntiff  had  been  servant  to  the  defendant,  and  on  his  on  his  ac- 
discharging  him  from  his  service^  had  given  him  a  draft  for  the  ^m|° r    ^  ^ 
amount  of  his  wages  ou  an  unstamped  slip  of  paper,  in  the  fol-  change,  and 
lowing  words :—  cannot  be 

*<  Mr.  Nelson  will  much  oblige  Mr.  Webb^  by  paying  to  ^ce  without 
**  J.  Biijff^  or  order,  twenty  guineas  on  his  account."     !L*?lfP*. 
This  draft  the  plaintiff  had  taken,  but  it  did  not  appear  that  such  draft, 
be  had  ever  demanded  payment  of  it  from  Mr.  Nelsofij  to  whom  though  taken 
Uwa.  addressed.  StioTbi*e 

It  was  given  in  evidence  on  the  part  of  the  defendant,  that  i>arty  at  the 
be  lived  m  the  country,  and  kept  cash  with  Mr.  Nelson  in  Lon--  Sw^oFa 
danj  and  that  he  paid  all  his  bills  in  that  manner,  by  drafts  on  subsisting 
NdsoH:   that  the  plaintiff  knew  that  circumstance,  and  took  ^^* 
the  draft  without  any  objection ;  and  that  if  he  had  applied  to 
Vol.  I.  F  Nelson^ 
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1794. 

RUTF 

agaimt 

Webb. 

[  ♦ISO  ] 


[  131  ] 


Nelson,  that  it  would  haVe  been  paid.  Tiiis  evidence  was  rcliecl 
on  as  a  discharge,  and  bar  to  the  action. 

*  Shepherd  for  the  plaintiff  contended,  that  the  only  mode  by 
which  this  could  operate  as  a  bar  to  the  action,  was  by  taking 
the  draft  in  question  as  a  bill  of  exchange;  in  which  case,  under 
Stat.  3  and  4  Ann.  c.  9.  7.,  it  is  declared,  that  if  any  person 
shall  accept  a  bill  of  exchange,  in  satisfaction  of  a  debt,  that 
the  same  shall  be  deemed  a  full  and  sufficient  discharge,  if  the 
person  so  accepting  such  bill  for  his  debt,  shall  not  take  his  due 
course,  by  endeavouring  to  get  the  same  accepted  and  paid, 
and  making  his  protest  for  nonr^cceptance  or  non*paymcnt; 
but  he  contended,  that  in  point  of  substance  it  was  not  a  bill  of 
exchange,  but  a  mere  request  to  pay  money,  not  accepted  by 
Nelsony  or  such  as  could  put  the  plaintiff  into  any  better  situa- 
tion with  respect  to  his  demand.  But  if  it  was  taken  as  a  bill 
of  exchange,  that  it  could  not  be  given  in  evidence  at  all,  as  it 
was  not  stamped. 

It  was  answered  by  the  ddendant's  counsel,  that  the  plaintiff's 
having  accepted  the  draft  as  payment,  was  a  waiver  of  every 
objection  to  it,  and  that  he  was  therefore  bound  by  it,  and  could 
not  recur  to  the  demand  for  wages. 

Lord  Kenton  said,  he  was  of  opinion,  that  the  paper  offered 
in  evidence  was  a  bill  of  exchange;  that  it  was  an  ord^r  by  one 
person  to  another  to  pay  money  to  the  plaintiff  or  his  order^ 
which  was  in  point  of  form  a  bill  of  exchange ;  that  as  such  it 
could  not  be  given  in  evidence,  without  being  legally  stamped ; 
and  as  the  only  mode  in  which  it  could  operate  as  a  discharge 
of  the  plaintiff's  deniand  was,  as  stated  by  the  plaintiff's  counsel, 
that  the  plaintiff  in  point  of  law  was  therefore  entitled  to  recover. 

Shepherd  for  the  plaintiff. 

Erskine  and  BdUtadn  for  the  defendant. 


FIRST  SITTINGS  AFTER  TERM  AT  GUILDHALL. 


Wednesday 9  ^^    

jf^^g  •  HoLMER  against  Viner. 

Where  aparty  'T^HIS  was  an  action  brought  to  recover  the  amount  of  two 
draianSon  '^*''*  ^^  exchange:  the  first  was  dated  the  15th  of  March 

different ac-  179 J,  and  drawn  by  one  William  Hunt  on  the  defendant,  in 
counu  against  ^  ^ 

a  person  who  becomes  insolvent;  and  he  consents  to  execute  a  deed  of  composition^  he  shall 
not  be' allowed  to  split  his  demand,  and  by  proving  only  part  uoder  the  data  of  camposition» 
t6  sue  for  the  remainder  at  a  subsequent  ume. 

favour 
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fcTouf  bf  the  plaititiff,  for  229/.  twelve  months  after  date ;  the       1794. 

second  was  between  the  same  parties,    and  dated  the  22d  of       

March  1791,  for  122^  ^oukr 

The  circumstances  of  the  case  as  given  in  evidence  were,  that  Vineiu 
Hunt<i  the  drawer  of  the  bills,  being  in  March  1791  indebted 
Id  the  plaintifi^  and  unable  to  pay  him,  the  plaintiff  insisted  on 
his  procuring  some  security;  that  Hunt  in  consequence  pre- 
vailed upon  the  defendant  to  become  such  security,  by  accept- 
ing the  two  bills  in  question,  but  at  the  same  time  informed  the 
plaintifi^  that  the  defendant  owed  him  nothing,  but  had  accepted 
the  bills  merdy  to  accommodate  him. 

Between  the  mouth  of  March^  when  the  bills  were  given,  and 
the  month  of  June  following,  the  defendant  became  indebted  to 
Hunt  in  l%Sl.  and  to  the  plaintiff  in  81Z.  for  goods  sold. 

In  the  same  month  o^June,  the  defendant's  affairs  became 
embarrassed,  and  Hunt  was  about  to  make  him  a  bankrupt; 
but  the  plaintiff  prevailed  on  him  not  to  do  so,  but  to  make  the 
ilefisndant  execute  an  assignment  of  all  his  effects  to  trustees, 
Ibr  the  benefit  of  his  creditors  at  large.  On  the  second  of 
July  a  deed  for  that  purpose  was  prepared  and  executed  by  the 
defendant.  The  plaintifi^  together  with  Hunt  and  one  Ropery 
were  appointed  trustees;  and  it  was  executed  by  the  rest  of  the 
creditors. 

The  trustees,  under  the  deed  of  assignment,  possessed  them- 
selves of  all  the  defendant's  effects,  for  the  benefit  of  the 
creditort. 

At  the  time  of  executing  the  deed,  the  plaintiff  was  in  pos- 
seasion  of  the  two  bills  of  exchange  in  question,  accepted  by 
the  defendant;  but  he  proved  neither  of  them  under  the  deed,      [  1S3  ] 
but  signed  only  as  a  creditor  for  81/.  which  was  the  amount  of 
the  debt  due  to  him  by  the  defendant  for  the  goods  sold. 

In  the  month.  <^  June  1793,  Hunt  became  a  bankrupt,  the 
plaintiff  being  still  in  possession  of  the  bills :  Hunt  obtained  Us 
certificate^  and  then,  for  the  first  time,  the  plaintiff  demanded 
payment  of  the  bills  from  the  defendant,  and  brought  the  pre- 
sent action. 

Under  these  drcumstances  the  counsel  for  the  defendant  con- 
tended, that  die  action  could  not  be  maintained.  They  insisted, 
that  the  plaintiff's  conduct  in  not  claiming  the  bills  under  the 
defiendanfs  deed  of  assignment,  was  decisive  evidence ;  that  he 
them  merely  as  accommodation-paper,  and  that 
F  2  Hunt 
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1794».       IlufU  only  was  his  debtor,  which  was  fortified,  by  the  plaintilTs 
— ~        never  having  demanded  payment  from  the  defendant  till  after 
ag^t       -Him^s  bankruptcy :  but  admitting  that  this  did  not  amount  to 
ViNER.       a  discharge,  they  relied,  that  being  a  subsisting  debt  at  the  time 
of  the  assignment,  and  the  deed  containing  a  release  of  all  de- 
mands then   subsisting,  that  the  bills  must  be  held  to  be  dis- 
chiarged  by  virtue  of  the  deed. 

By  the  plaintiff's  counsel  it  was  insisted,  that  the  plaintiff  had 
done  no  act  whatever  to  discharge  his  demand  ag&inst  the  de- 
fendant, who  was  the  acceptor  of  the  bills;  they  contended  that 
the  bills  not  being  due  at  the  time  the  deed  of  composition  was 
executed,  the  defendant  having  failed  three  months  after  the 
[  134  ]  bills  were  given,  so  that  they  had  nine  months  then  to  run,  that 
the  plaintiff  could  not  have  proved  them  under  the  deed  ;  but 
that  supposing  that  they  could  have  been  claimed  Under  the 
deed,  they  contended  that  the  plaintiff  could  only  be  barred  as 
to  such  debts  as  he  had  claimed  under  the  deed ;  that  he  had 
only  claimed  81/.  which  was  the  amount  of  the  debt  for  goods 
sold  and  delivered,  but  had  not  proved  or  ckumed  the  bills 
under  it;  so  as  to  these  he  could  not  be  barred. 
A  person  Lord  Ki^NYON  said,  that  though  the  bills  were  not  due  at  the 

holding  bills     time  when  the  deed  was  signed,  there  was  iei  subsisting:  debt  then 
or  secunties       _  ,        ,../«.      .1       i  n     i  t  ^   , 

not  then  due,   due  to  the  plaintiff  by  the  defendant,  as  the  acceptor  of  these 

may  prove  bijig  of  exchange;  and  though  they  had  some  time  to  run,  they 

deed  of  com-  nught  nevertheless  have  been  claimed  against  the  defendant's 

position  of  an  estate,  in  the  same  manner  as  bills  of  exchange  are  proveable 

estate;  and  under  a  commission  of  bankrupt,  by  stat.  7  Geo.  1.  81,  by  al- 

if  he  dbes  not,  lowing  a  rebate  of  interests  That  it  was  not  to  be  allowed  that  a 

l^^^l^y  party,   having  several  demands  against  an  insolvent  person, 

executing  the  should  split  those  demands,  and  come  in  under  the  composition- 

he  makes^M     ^^^  ^'^^  P^'^  '^^^  *"^  ^^^  ^^  remainder  at  a  subsequent  time: 

claim  on  ac-     that  such  would  be  a  fraud  upon  the  other  creditors,  and  defeat 

s^ities"^      ^^®  ^^^  object  of  the  composition,  which  was  intended  by  tlie 

creditors  to  discharge  the  insolvent  from  all  his  debts,  as  well 

as  be  an  oppression  of  the  debtor,  who  had  given  up  all  his 

property^  to  constitute  a  fund  for  their  benefit. 

His  Lordship  therefore  said,  that  he  was  clearly  of  opinion 

that,  as  the  bills  upon  which  the  present  action  was  brought 

had  been  in  the  plaintiff *s  possession  when  he  executed  the  deed 

>     [   135  ]     of  composition,  that  if  he  meant  to  have  claimed  them  against 

the  defendant,  he  should  have  made  them  part  of  his  demand 

against 
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against  his  estate  as  assigned;  and  that  not  having  done  so^        1794* 

and  ha^uig  escecuted  the  deed,  he  was  thereby  completely  barxed 

as  to  any  right  of  suing  on  the  bills.  againsi 

The  jury  found  a  verdict  for  the  defendant.  Vinbr. 

Mmgay  and  Shepherd  for  the  plaintiff. 

Erskitie^  Garrawj  and  Morgan  for  the  defendant 

In  the  next  term  a  new  trial  was  moved  for  on  the  part  of^tbe 
plaintiff;  but  the  Court  of  King's  Bench  agreed  in  opinion  witli 
the  Lord  Chief  Justice^  and  refused  the  rule. 

Vide  Stock  v.  Mawjon,  1  Bos.  and  Pull,  286.  Crockshott  v.  BennetU  2  T.  R« 
76S.  Jackson  V.  LonuUf  4  T.  R.  166.  Fehe  r.  Randal^  6  T.  R.  246.  Builer 
J.  RhodeSil^ti  8S6. 


Gray  et  alt  against  Palmers  and  Hodgson.  Same  day. 

A  SSUMPSIT  by  the  plaintiffs,  as  indorsees  of  a  promissory  When  the 

-^  note,  against  the  defendants  as  the  drawers.  'l)^!!?  and°°  * 

The  note  was  a  joint  and  several  one,  and  signed  by  James  several  pro- 

and  John  Palmer^  and  Edward  Hodgson.  ^d^  ^^^' 

The  declaration  was  against  them  jointly  in  the  common  form,  against  the 

viz.    '*That  the  said  James  and  John  Palmer  and  Edward  defendants 

Hodgson  made  their  certain  note  in  writing,  commonly  called  a  they  sever  in 

Promissory  Note,  their  proper  hands-writing  being  thereto  sub-  di«r  pleas, 

scribed,  &c  &c.*'  them  by  his 

Hodgson^  one  of  the  defendants,  had  pleaded  a  sham  plea  of  plea  admits 

a  jodgment  recovered,  to  which  there  was  the  usual  replication  ui^totj^'^ 

of  md  tiel  record  and  demurrer,  in  which  state  the  pleadings  note,  and  the 

thm  stood  as  to  hun :.  the  two  other  defendants,  James  and  John  ^nafs^ytt 

Palmer^  severally  pleaded  non  assumpsit ;  and  these  were  the  at  the  trial* 

issues  in  the  cause  on  the  record-  !!!!;»? ^il'^ 

must  prove 

The  counsel  for  the  plaintiff  proved  the  hands-writing  of  the  hands- 

Jawies  and  John  Palmer^  and  there  rested  their  case»  wntingof  all.  . 

The  counsel  for  the  defendants  insisted,  that  this  alone  was 
not  sufficient,  for  it  was  also  necessary  to  prove  the  hand- 
writing of  Hodgson  i\ie  other  defendant,  inasmuch  as  the 
plaintiffs  had  declared  on  a  joint  contract  against  the  three 
defendants. 

It  was  answered.  That  Hodgson  had  by  his  plea  admitted  the  r  136  ] 
note  to  be  his,  and  that  it  was  therefore  only  necessary  to  prove 
it  against  those  parties  who  by  their  pleas  had  denied  it  to  be 
iheirs;  and  that  that  being  proved  as  to  them,  ^ve  the  plaintiff 
aoffident  title  to  recover. 

Lord 
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1794.  Lord  Kenton  ruled,    that  it  was  necessary  to  prove  the 

hands^writing  of  all  the  parties  to  the  note.     His  Lordship 

agahut    '  ^^'  ^^^^  ^  between  the  plaintiff  and  Hodgson  it  was  nnneces- 
Palmers  and  gary  to  prove  his  hand-writing,  he  having  by  his  plea  of  judg- 
ODGSOK.     jjjg^^  recovered,  not  denied  it;  but  that  the  other  defendants 
had  a  right  to  have  the  declaration  proved,  which  could  only 
be  by  proving  the  hands-writing  of  all  the  defendants  subscribed 
to  the  note^  as  the  plaintiffs  had  averred  in  the  declaration  they 
had  done. 
[  137  ]         Erskine  and  Walton  for  the  plaintiff. 
Espinasse  for  the  defendants. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


^rUay,  ClARKE  agCUTlSt  DeNOVAN. 

June  6th.  ^ 

'Thoiig^the     npHIS  was  an  action  of  assumpsit  brought  by  the  plaintiff,  wha 

bu8?ne«8doiie  ^^  ^^  attpmey,  to  recover  the  amount  of  his  bill  of  costs 

by  an  attorney  from  the  defendant. 

SJS^-         Plea  of  the  general  issae. 

sessions,  be  The  business  done  had  been  in  carrying  on  a  prosecution  at 

jJ^yjlJ^^  the  quarter-sessions  for  an  assault  at  the  suit  of  the  defendant: 

amonthbefore  the  whole  of  the  charges  were  on  this  account,  so  that  none  of 

^fJ!I?tl?!L*''    the  items  were  for  business  done  in  the  courts  above. 
puFBusnt  to 

8tat«sG».2.  The  plaintiff  had  not  delivered  any  bill  signed,  pursuant  to 
Stat.  2  Geo,  2.  23.,  supposing  it  to  be  unnecessary,  as  none  of  the 
business  had  been  done  in  the  courts  above. 

Mingay  for  the  defendant  contended  that  the  plaintiff  should 
be  nonsuited,  as  the  statute  requiring  an  attome/s  bill  for  busi- 
ness done,  to  be  delivered  a  month  before  action  brought,  and  to 
be  regularly  signed,  &c.  was  general,  and  so  extended  to  busi- 
ness done  at  the  sessions,  as  well  as  to  business  done  in  the  courts 
at  Westminster;  and  to  that  purpose  cited  ex  parte  Williams^ 
[  138  ]  4  Term  Rep.  496.,  where  bills  for  business  done  entirely  at  the 
sessions  had  been  referred  to  the  Master  to  be  taxed,  where  it  is 
stated  that  such  was  a  common  practice. 

The  counsel  for  the  plaintiff  admitted,  that  where  any  part  of 
the  business  had  been  done  in  the  courts  above,  and  the  remain- 
der at  the  quarter-sessions,  the  whole  of  the  bill  might  be  refer- 
red to  the  Master  to  be  taxed,  and  of  cour^  ought*  to  be  de- 
livered pursuant  to  the  statute ;  but  they  contended,  that  whel-e 
7  the 
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Clarke 

against 

Denovan. 


tbe  whole  of  the  business  had  been  done  at  the  sessions,  there  1794. 
was  no  instance  of  referring  an  attorney's  bill  to  be  taxed,  and 
cited  ex  parte  WiUiamSy  4?  Term  Rep.  124.,  and  another  case 
before  Mr.  Justice  Bulierj  at  York  assizes  1786,  {vide  Espin. 
N.  P.  9.  S.  C.)  where,  in  an  action  on  an  attorney's  bill  for  bu- 
siness done  wholly  at  the  sessions,  and  no  bill  had  been  delivered, 
that  learned  Judge  had  ruled  it  to  be  unnecessary. 

Lord  Kekyon  said,  that  he  was  of  opinion  that  the  clause  in 
the  22d  section  of  the  act  of  parliament,  requiring  a  bill  to  be 
delivered,  was  not  restrained  to  business  done  in  the  courts  above, 
but  extended  to  business  done  at  the  sessions  (a);  and  that  the 
plaintiff  therefore  ought  to  have  delivered  a  bill  pursuant  to  the  [  139  ] 
directions  of  the  statute.  But  as  the  point  had  not  received  any 
judicial  decision,  he  suffered  the  plaintiff  to  take  a  verdict,  with 
liberty  for  the  defendant  to  move  to  set  it  aside,  and  enter  up 
judgment  of  nonsuit. 

Erskine^  Garraw^  and  Shepherd  for  the  plaintiff. 

Mingay  and  Reader  for  the  defendant. 

In  the  next  term  Mingay  moved  accordingly,  and  it  was  re- 
solved by  the  Court,  that  there  was  no  reason  for  restraining  the 
general  words  in  the  first  part  of  the  clause  by  those  which  fol- 
lowed ;  and  the  former  words  being  genef al,  extending  to  all 
cases. of  business  done  at  law  or  equity;  and  the  practice  of  the 
court  having  been  to  tax  the  bills  for  business  done  at  sessions, 
that  in  the  present  instance  the  plaintiff  ought  to  have  delivered 
a  bill  pursuant  to  the  statute ;  and  not  having  done  so,  there 
should  be  judgment  of  nonsuit.    Vide  S-  C.  5  Teitn  Rep,  694. 

(«)  By  §  S3.  «lat.  s  Om.  2.  23.  it  is  enacted  generally,  "  that  no  attorney 
jhill  commence  any  action  for  the  recovery  of  any  fees,  charges,  or  disburse- 
ments at  law  or  equity,  until  one  month  after  he  shall  have  delivered  to  the 
party,  or  left  for  him  at  his  dwelling-house,  a  bill  of  fees,  and  subscribed  with 
faif  own  hand."  And  the  same  clause  afterwards  goes  on  to  efmct,  that  the  party 
diargeable  by  such  bill  may,  upon  application  to  the  Lord  Chancellor,  Master 
d  tbe  Rolls,  or  to  any  of  the  Courts  aforesaid,  or  to  a  Judge  or  Baron  oF  any 
of  the  said  Courts  in  which  the  business  contained  in  such  bill  had  been  done, 
bare  the  said  bill  referred  to  the  proper  ofiicer  to  be  taxed,  &c.  &c. 

Vide  Brooh  v.  Mason^  \  IL  Bla,  290.     IVinter  v.  Patfney  6  T.  ft..  645. 


*     ^'''^^■■■■~~~  Saturday  f 

Silk  against  Osborn.  [""i^-\ 

npHIS  was  an  action  oi assumpsit  for  irork  <ind  labour,  and  ^^  unceitifi. 
■■-    materials  found,  with  "the  usual  counts.  catedbank- 

Pl««  of  the  general  issue.  USSan 

action  for  work  and  iobour,  and  materials  found,  and  not  for  work  and  labour  only. 

The 
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1794.  The  plaintiff  proved  the  dedaration,  the  work  done,  and  the 

•""^  materials  furnished,  by  him;  but  in  the  course  of  the  evidence  it 
agairut  ^ppeared  that  the  plaintiff,  at  the  time  of  the  work  and  labour 
OsBORN.      done,  and  then,  was  an  uncertificated  bankrupt. 

Garrtm  for  the  defendant  contended  that  he  could  not  main- 
tain the  action,  as  all  his  effects  belonged  to  his  assignees,  {Hcp^ 
kins  V.  JDrtDor,  Btdl.  N.  P.  153.) 

The  counsellor  the  plaintiff  relied  on  the  case  of  Ckippiniale 
V.  Tomlinson^  Trin.  25  Geo.  3^  reported  in  Coolfs  Bankrvpt 
Laa'Sf  260.,  as  decisive  in  the  present  instance^  it  being  there  ex- 
pressly decided  that  an  uncertificated  bankrupt  could  maintain 
an  action  for  work  and  labour. 

It  was  answered  for  the  defendant,  that  that  case  only  went 
the  length  of  deciding  that  an  uncertificated  bankrupt  could  sue 
for  and  recover  any  sum  due  to  him  for  his  personal  labour ;  but 
that  the  present  case  was  not  confined  to  personal  labour  only, 
but  embraced  a  more  extensive  cause  of  action,  namely,  for  ma- 
[  ^*^  J  terials  found ;  that  these  were  a  species  of  property  which  passed 
vmder  his  assignment,  and  in  which  he  therefore  had  no  property 
whatever;  so  that,  even  admitting  that  the  action  was  maintain- 
able by  tl^e  bankrupt  for  work  and  labour,  that  for  materials 
found,  the  action  could  not  be  supported. 

Lord  Kekton  said,  that  the  case  cited  was  certainly  good  law, 
and  in  principle  strongly  applicable  to  the  present;  that  the  as- 
signees Could  not  hire  out  the  bankrupt  to  make  a  profit  of  his 
labour  for  their  benefit,  but  that  for  such  demands  he  should 
maintain  an  action  in  his  own  name ;  but  his  Lordship  added, 
that  he  was  further  of  opinion,  that  where  the  materials  fiimished 
were  necessary  to  the  bankrupt's  labour,  that  in  such  case  the 
work  and  materials  fiimished  became  blended  together,  and 
formed  one  joint  cause  of  action,  upon  which  the  bankrupt  might 
sue,  and  was  entitled  to  recover ;  that,  however,  tlie  question 
might  be  between  the  bankrupt  and  his  assignees,  as  they  might 
certainly  take  whatever  personal  property  belonged  to  him,  with- 
out any  new  assignment;  that  it  did  not  lie  in  the  mouths  of 
third  persons  to  set  up  such  a  defence. 

The  plaintiff  had  a  verdict. 

Erskine  and  R.  Parke  for  the  plaintiff. 

Garrow  for  the  defendant. 

Vid.  JFM  V.  Foxt  7  T.  R.  391.  Fowhr  v.  Down^  I  Bos.  and  Ptsil.  44.  La- 
roche  ?.  WaAemoMf  Peakt  N.  P.  Cas.  1 40.    Bvam  ?.  Brown f  post,  1 75. 

3  Emerson 
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.       ^                                           ^794. 
Emerson  against  Blonden.  

A  SSUMPSIT  for  the  use  and  occnpation  of  certahi  rooms  ^^^^ 
'^^  in  the  plaintiff's  house,  which  had  been  let  to  the  de-  band  permits 
Jendant  his  wife  to  act 

The  defendant  and  his  wife  had  taken  the  apartments  at  a  cer^  dq^rtment  of 
tain  rent ;  the  wife  had  made  the  bargain,  and  had  agreed  to  give  ^j?J|^'  ^^^ 
three  months'  notice  of  quitting.   Having  quitted  without  notice^  acknowledg- 
the  action  was  brought  to  recover  the  three  months'  rent  n*?^  ^^ 

A  witness  for  the  plaintiff  proved  a  demand  of  the  rent  from  charge  the 
the  defendant's  wife,  and  that  she  had  acknowledged  the  sum  husband. 
claimed  to  be  due,  and  had  promised  payment. 

Mh^ajf  for  the  defendant  objected  to  this  evidence,  as  it  was 
admitting  the  declarations  of  the  wife^  and  her  acknowledgment 
of  debt  to  charge  the  husband. 

It  was  answered  by  the  plaintiff's  counsel,  that  the  defendant 
having  in  the  present  instance  permitted  his  wife  to  act  for  him 
in  making  the  agreement,  and  settling  the  terms  upon  which  the 
lo^ngs  were  taken,  that  he  had  thereby  constituted  her  his 
agent  for  that  purpose,  and  should  therefore  be  bound  by  her 
acts  and  admissions. 

Lord  Kenton  said,  that  the  rule  of  law  had  been  correctly 
stated  by  the  pkuntiff's  counsel,  that  where  a  wife  acts  fbr  her 
husband  in  any  business  or  department,  by  his  authority  and 
with  his  assent,  that  he  thereby  adopts  her  acts,  and  must  be  [  143  ] 
bound  by  any  admission  or  acknowledgment  made  by  her  re- 
qpecdng  that  business  in  which  by  his  authority  she  has  acted 
for  him ;  and  that  therefore,  in  the  present  case,  her  admission 
of  the  debt  due  to  the  plaintiff  on  account  of  the  lodging  was 
competent  and  admissible  evidence  to  charge  the  husband. 

Tlie  plaintiff  had  a  verdict.  < 

Erskine  and  Baldwin  for  the  plaintiff. 

Mingajf  for  the  defendant. 

Vide  Hobbj  v.  Hf//»  8  Stra.  1094.  Anon,  l  Stra.  5S7.  Alban  and  Wife  v. 
PrUduItt^  6  T.  R.  680.  Denn  v.  Wlutey  7  T.  R.  1 12.  Kerslake  v.  Shepherd^ 
Jj;p.Dig.N.P.781. 

Waldridge  against  Kennison  et  alt  ^1^^^ 

Y^ASE  on  a  biU  of  exchange  against  the  defendants  as  joint  of"al£SSriu 

^^  acceptors.  ingmadeby 

Plea  of  the  general  issue.  ^  defendant, 

°  pending  a 

treaty  for  compromising  the  suit,  is  evidence  against  him. 

The 


lis 
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Waldridob 

against 

KfiNNISON 


[  144  3 


The  hand-writing  of  one  of  the  defendants  was  r^^ularly  proved. 
The  proof  as  to  Kenkis&fh  the  other  defendant,  was  thus,  that 
the  cause  having  been  entered,  and  standing  for  trial  at  a  fi^rmer 
sittings,  a  treaty  had  taken  place  between  the  parties  far  the  pur^ 
pose  of  settling  the  action,  in  consequence  of  which  the  record 
had  been  withdrawn.  At  this  treaty,  the  defendant  Kennison 
being  asked  whethet  that  was  his  hand-writing  subscribed  to  the 
note^  admitted  that  it  was  his.  This  admission  was  the  only  evi- 
dence offered  by  the  plaintiff  to  prove  Kenntson*^  hand-writing. 

Qarraw  fdr  the  defendants  objected  to  the  admission  of  this 
evidence,  on  the  ground  that  it  had  been  obtained  under  the 
faith  of  a  compromise,  and  pending  a  treaty  between  the  parlies 
for  that  purpose. 

Lord  KsNYON  said,  that  certainly  any  admission  or  confisssion 
made  by  the  party  respecting  tha  subject-matter  of  the  action, 
obtained  while  a  treiUy  was  depending,  under  faith  of  it,  and  into 
which  the  party  might  have  been  led  by  the  confidence  of  a 
compromise  ti^ng  plaoei  could  not  be  admitted  to  be  given  in 
evidence  to  his  prejudice;  but  he  added,  that  the  fiurt  of  a  hand* 
writing  being  a  person's  or  not  stood  on  a  different  foundation ; 
it  was  matter  no  way  connected  with  die  merits  of  the  cause,  and 
which  was  capable  of  being  easily  proved  by  other  means.  He 
was  therefore  of  opinion  that  suoh  evidence  was  admissible^  and 
accordingly  received  it. 

Erskine  and  Burrough  for  the  plaintiiF. 

Garrmo  for  the  defendant. 

Tide  Rjoiu  v.  RtthvooJfpost^  165.    Gng9fy  V.ilMMifW,  sN.P.Cai.dld. 


Tuesday^ 
June  10th. 
The  person 
upon  whose 
Suggestion 
andinforma- 
tion  a  seizure 
of  naval  stores 
18  made,  is  to 
be  deemed  the 
informer,  not 
he  who  after 
such  seizure 
informs  the 
AdmunaJty, 
or  on  whose 
relstioo  the 
information 
isfikd. 
[  *145  ] 


Rex  against  Bakks. 

npHIS  was  an  information  agamst  the  defendant  under  the 
•*•    stats.  9  &  10  »^.  3.  41.,  and  17  G.  2.  c.  40.  $  10.,  for  having 
naval  stores  in  his  possession. 

*The  first  witness  called  on  the  part  of  the  prosecution  was  a 
police-officer.  He  was  asked  if  he  had  given  the  information  to 
the  Admiralty  upon  which  the  stores  had  been  seized :  he  said 
that  he  had  mode  the  seizure,  but  that  no  infi>nnation  had  been 
given  to  the  Admiralty  until  that  time,  when  he  then  informed 
them  that  he  had  done  so ;  but  he  added,  that  be  hod  made  the 
seizure  in  consequence  of  an  information  given  to  him  by  an- 
other person,  that  such  stores  were  in  the  defendant's  possession. 

Garrcm 
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^OmfTom  for  the  defendant,  objected  to  the  competency  of  the        1794^. 

%itnes8 ;  he  said,  that  under  the  circumstances  stated  by  the  wit-        

Hess,  he  must  be  deemed  the  infotmer,  under  the  statute  17  Geo.       atraituf 
II.  as  the  person  whom  he  had  mentioned  had  had  no  commu^       Bakkb. 
nication  whatever  with  the  Admiralty,  but  the  information  waa 
filed  on  the  witness's  testimony  only;  and  the  statute  hatring 
given  a  penalty  of  200/.  to  the  informer^  that  he  was  therefore 
incompetent. 

Lord  K£NTON  over*ruled  the  objection.  His  Lordship  said, 
that  the  witness  was  not  the  informer  Within  the  statute :  that 
he  was  to  be  deemed  the  informer  upon  whose  information  the 
seizure  had  been  made,  not  he  who  had  made  the  seizure  in  con- 
sequence of  such  information  ;  in  which  latter  dtuation  the  wit- 
ness stood :  bei  said,  that  it  was  like  the  oases  of  informations  of 
bribery  at  elections,  under  stbt.  2  Geo.  II.  c.  24. :  in  which 
cases  it  had  been  resolved,  that  he  was  not  to  be  deemed  the  diil- 
coverer,  in  whose  name  the  action  for  the  penalty  given  by  the 
statute  was  brought,  but  he  upon  whose  information  and  evi- 
dence the  action  was  founded,  and  the  conviction  made.  SuitoH 
V.  Bishopf  4  Burn  2284 ;  and  Sibley  Vw  Cumingy  4  Burr4  2464. 

He  was  therefore  admitted  to  give  his  evidence,  and  proved      [  146  ] 
the  seizing  of  the  several  stores  mentioned  in  the  information, 
which  were  proved  to  be  naval  stores  belonging  to  his  Majesty. 

It  was  admitted  on  both  sides,  that  the  old  and  damaged  Inaninfomia- 

stores  belonging  to  the  several  yards  df  Woolwich^  Chatham,  &c.  ^e'^^^^tes 

were  at  certain  times  sold  by  public  auction,  in  different  lots,  by   the  defendant 

authority  of  the  Navy  Board ;  but  at  those  sales,   the  buyer  J^  °^,^"^^ 

always  received  a  certificate  from  the  Navy  Board  that  such  navy  b^rd 

stores  mentioned  in  the  certificate  had  been  sold  by  them,  and  certificate  of 

^  the  purchase 

that  he  was  the  purchaser.  of  stores,  but 

Upon  this  evidence^  it  was  contended  by  the  counsel  for  the  n^^iy  prove  by 
prosecution,  that  the  acts  of  parliament  having  made  possession  j^q^^  ^  ^e 
of  naval,8tore%  marked  with  the  kipg's  paark,  complete  evidence  ^'^^^^^"^J^^* 
of  guilt,  that  the  only  mode  by  which  the  defendant  in  an  in-  ^^^ 
formation  for  having  such  in  his  possession  could  discharge 
himself,  was  by  producing  the  Navy  Board  certificate,  granted 
lit  the  time  of  the  sale,   as  that  was  the  only  evidence  of  the 
legal  possession  of  them. 

Lord  Kbnyon  said,  that  it  was  clear^  that  in  prosecutions 
under  the  statutes  in  question,  it  was  sufficient  for  the  crown  to 
prove  the  finding  of  the  stores  with  the  king's  mark  in  the  de- 
fendant's possessiot)5  to  call  upon  him  to  iMscount  for  that  pos- 

session. 
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1794<.       session,  and  the  manner  of  bis  coming  by  them;  so  thai  of 
■^  course,  the  anus  lay  on  the  defendant,  of  proving'that  he  had 

ggaiitjt  ^^e^y  become  possessed  •  of  them ;  but  that  it,  could  not  bear  a 
Banks,  question,  but  that  the  defendant  had  other  means  of  shewing 
,[  *147  ]  that  he  had  lawfully  become  possessed  of  them,  than  by  the  pro- 
duction of  the  certificate  from  the  Navy  Board:  as  for  example, 
be  might  shew  that  he  had  bought  them  from  another  person  who 
was  in  the  practice  of  bujang  stores  at  the  navy  sales,,  and  who 
therefore  might  fairly  be  presumed  to  have  had  the  regular  cer- 
tificate ;  but  who,  when  he  sold  part  to  the  defendant,  could  not, 
consistent  with  his  own  safety,  part  with  the  certificUte  he  had 
obtained,  of  his  having  been  the  purchaser  of  the  whole  lot. 
His  Lordship  said«  he  recollected  a  case  in  which  this  doctrine 
liad  been  held  by  Mr.  Justice  Foster^  who  was  one  of  the  best 
crown  lawyers  that  had  ever  sat  in  Westminster  HaU.  That  if 
the  defendant  therefore  could  shew  either  a  navy  certificate,  or 
prove  the  purchase  of  the  stores  mentioned  in  the  declaration, 
from  any  person  who  might  b^  presumed  to  have  been  possessed 
of  the  proper  certificate,  from  the  circumstance  of  such  person's 
having  frequently  been  a  purchaser  at  such  sales,  he  was  of 
*  opinion  that  it  was  such  evidence  as  ought  to  induce  the  jury  to 
find  the  defendant  Not  Guilty. 

The  defendant  did  give  such  evidence^  and  was  acquitted. 
Bearcrqfti  Mingay,  and  Brodrick  for  the  crown. 
Garraw  for  the  defendant. 

Vide  Rex  v.  Cole,  post,  169.    Rex  v.  Teajdale,  3  N.  P.  Cas.  68. 


[  148  ]  Hubert  against  Groves. 

SUMe  day*  m'^rm-wrrrt  '  f  i 

^  f      rf^HIS  was  an  action  of  trespass  on  the  case. 

For  any  ob-        Ir^,      ,^,  ii^i  i. 

strucdon  to  a  The  defendant  pleaded  the  general  issue. 

public  Wgh.         The  declaration  stated,   "  That  the  plaintiff  being  j^ssessed 

a  pm>lic  nui-    of  &  certain  messuage,  &c.  had  enjoyed,  and  was  entitled  to  a  cer- 

«ance»  though  tain  way  from  and  out  of  the  said  messuage,  &c.  through,  along, 

Sbstruct^the     ^^  ^^^^  *  certain  street  called  Dean-Street^  for  himself,  his  ser- 

party's  busi-    vants,  &c  to  pass  and  repass,  and  to  carry  all  things  necessary 

Sr§^<^^"  for  his  business,  as  a  coal  and  timber-merchant     The  declara- 

caonot  be         tion  then  stated,  that  the  defendant  had  deprived  him  of  all 

S^^mTlo^  benefit,  profit,  and  use  of  the  said  way,  by  laying  large  quanti- 

obstructed:      ties  of  earth  and  rubbish,  by  which  the  way  was  totally  ob- 

me/°ia  b"^'     structed,  and  the  plaintiff  prevented  from  enjoying  his  premises 

iadicuncnt.  '  ^^ 
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and  carrying  on  his  trade  in  so  advantageous  a  manner  as  he  had        1794. 

a  right  to  do;  and  by  which  the  plaintiff  was  obliged  to  carry        

his  coals,  timber,  &c.  by  a  circuitous  and  inconvenient  way."  ^^^J 
Another  count  laid  the  way  as  a  common  and  public  king's  high-  Groves. 
way,  and  averred  the  obstruction  as  before. 

The  evidence  in  the  case  proved,  that  in  fact  the  way  in  ques- 
tion was  a  public  highway,  which  the  defendant  had  obstructed 
by  laying  on  it  Several  cart-loads  of  soil  and  rubbish,  and  which 
had  in  truth  produced  the  grievance  to  the  plaintiff  complained 
of  in  the  declaration. 

When  the  case  was  opened.  Lord  Kenton  expressed  a  doubt 
whether  the  action  was  maintainable^   and  whether  the  only      [  149  ] 
remedy  the  plaintiff  had  was  not  by  indictment,  as  a  public 
nuisance. 

It  was  .answered  by  Erskine  of  counsel  for  tlie  plaintiff,  that 
unquestionably  for  a  public  nuisance  the  remedy  was  by  indict- 
ment only,  unless  a  party  had  sustained  a  special  injury ;  and  he 
cited  Co.  LitU  56.  a,  to  that  effect.  But  he  contended,  that  the 
obstruction  complained  of  by  the  declaration,  was  such  a  parti- 
cular and  specid  injury  and  grievance,  as  entitled  the  party  to 
his  remedy  by  action. 

His  Lordship  said,  that  the  general  principle  as  to  the  main- 
taining of  actions  for  injuries  of  this  desonption,  was  as  stated 
by  Mr.  Erskine ;  but  he  was  of  opinion,  that  the  grievance  com- 
plained of  in  the  declaration  was  not  of  that  description  which 
entidcd  the  party  to  maintain  an  action ;  that  it  was  an  injury  to 
the  king's  highway,  a  public  nuisance,  and  the  party's  remedy 
was  by  indictment  only,  and  that  the  action  therefore  could  not 
be  sustained.     He  therefore  ordered  the  plaintiff  to  be  called. 

Erskine,  Mingay,  and  Barrow  for  the  plaintiff. 

Garrott?  for  the  defendant. 

In  the  next  term  Barrow  moved  for  a  new  trial,  on  the  grounds 
above  ta^eii  by  Erskine,  and  cited  Hart  v.  Bassett,  Sir  T.  Raym. 
and  4  Vin,  459,  and  Maynell  v.  Saltmarsh,  1  Keb.Si^7.;  but  the 
Court  concurred  in  opinion  with  the  Chief  Justice,  and  refused 
the  rule. 

Vide  Iveson  v.  Moore,  1  Salk.  15. ;  where  on  this  question  the 
Court  were  divided ;  Holt,  C.  J.  and  Rokesbt,  J.  holding  that 
the  action  was  not  maintainable:  Turton  and  Goulo,  Justices, 
contra. 
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lFeJ»e*d^,  Chambers  against  Griffiths  et  alt. 

Whereaparty    A  SSUMPSIT  £>r  money  bad  aod  received,  wil^  the  u$ual 

becomes  the      a\ 

purchaser  Of      ^^  money  counts. 

several  lots.  Plea  of  nan  assumpsit. 

^^s^^be*^*  The  action  was  brought  to  recover  the  ainoiuit  of  a  deposit 

deemed  an  made  by  the  plauitiff  on  %  sole  by  auction,  of  several  boiises  of 

SS^"if  *J>«defendanU. 

die  seller  fails  The  case  in  evidence  was,  thai  th^  houses  in  question  had, 

m  makiDg  a  y^^  several  others,  been  put  up  by  public  auction,  in  distinct 

one  of  them,  ^o^l  the  plaintiff  had  bid  for  three  of  these  lots,  which  had 

the  party  may  be^i  knocked  down  to  him,  and  he  had  paid  the  deposit  for 
rescmd  the         .  .     ,  ,       ,  ,.  .  /.     , 

contract  and     y^&B^  required  by  the  conditions  of  sale. 

refuse  to  take       One  oS  these  conditions  was,  that  the  purchaser  was  to  have  a 

good  title  made  to  hiin,  within  a  month  after  the  sale.     Within 

the  inonth  the  defendant  sent  an  abstract  of  the  title ;  but  it  was 

to  one  of  the  houses  only.     The  plaintiff  insisted  upon  having 

a  title  made  to  him  for  the  other  two  houses,  or  of  rescinding 

(he  agre^nent  for  the  whde  purchase.    The  defendants  were 

[  151  ]      willing  to  suffer  the  plaintiff  to  abandon  his  purchase  of  the  two 

houses,  to  which  they  had  not  sent  an  abstract;  but  insisted  on 

holdiotg  him  lo  his  agreement  for  the  house  to  which  they  had 

ohewn  a  good  and  sufficient  tide.    The  plaintiff  refused  those 

terms,  and  brought  his  action  to  recover  back  the  whole  of  the 

deposit  money. 

The  defendants  paid  into  Court  the  amount  of  the  deposit 
paid  to  them  for  the  two  houses.  The  plaintiff  proceeded  in 
diis  action  for  the  remainder. 

The  question  therefore  was,  Whether  the  plaintiff  had  a 
light  to  consider  the  contract  as  at  an  end,  and  to  recover  his 
deposit  for  the  house  to  which  the  defendants  had  made  a  title, 
the  defendants  having  &iled  in  making  any  title  to  the  others  ? 

Per  Lord  Kenton. — When  a  party  purchases  several  lots  of 
this  description  at  an  auction,  it  must  be  taken  as  an  entire  con- 
tract; that  is,  that  the  several  lots  are  purchased  with  a  view  of 
making  them  a  joint  concern.  The  seller  therefore  shall  not,  in 
case  of  any  defect  of  his  title  to  one  part,  be  allowed  to  abandon 
that  part  at  his  pleasure,  and  to  hold  the  purchaser  to  his  bar- 
gain 
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Chambsss 

against 


gain  for  the  residue.     From  such  a  doetrine  much  injustice  might       I79i. 
result,  as  the  part  to  which  the  seller  eould  not  make  a  title 

night  be  so  circumstanced,  that  without  it  the  other  parts  would        

be  of  little,  or  perhaps  of  no  value;  or  it  might  leave  it  in  the    GanrFiTHs 
power  of  the  seller,  or  any  other  person  who  might  come  to  the        ^  ^^ 
possession  of  such  part,  to  deprive  the  purchaser  of  every  d^ree 
of  ei^oyraent,  or  ben^ial  use  of  that  part  which  he  had  pitr« 
diased. 

His  Lordship  added.  That  a  case  under  ctrcumstapoes  pre-  [  152  ] 
dsely  similar  to  the  present,  had  been  decided  before  him  when 
he  was  Master  of  the  Rolls.  That,  on  that  case  coming  before 
him,  he  had  found  that  his  predecessor  there.  Sir  Thomas  Semel^ 
had  ruled  contrary  to  the  doctrine  he  was  now  delivering;  but 
that  he  at  the  Rolls  had  overrpiM  Sir  Jiamas  SmelP%  deter- 
mination, with  the  general  approbation  of  the  bar. 

In  the  present  case  therefore,  as  the  defendants  had  fiiiled  in 
making  any  title  to  the  two  lots  in  question,  that  the  plaintiif 
had  by  law  a  right  to  rescind  the  agreement  as  to  the  whole,  and 
•f  course  to  recover  his  deposit. 

The  plaintiff  had  a  verdict. 

Bnkine  and  Baldwin  for  the  plaintiff. 

Oarraw  and  Lcvwes  for  the  defendant. 


Drummond  against  Deey. 

^  Same  day  4 

'T^HIS  was  an  action  for  money  had  and  received.  Where  a  pM-- 

-*"    The  defendant  pleaded  the  general  issue.  engageJwSS^ 


The  action  was  brought  to  recover  back  from  the  defendant  another  in  an 
the  amount  of  several  premiums  paid  by  the  plaintiff  to  the  de»  ^^^^  ^'" 
fendant,  for  illegal  insurances  in  the  state  lottery.  money  ad- 

The  counsel  for  the  plaintiff  relied  on  the  cases  of  Jacques  v.  JJ^jlJ^^^ 

Galightly,  2  Black.  Rep.,  1073,  and  Jacques  v.  Withf^  H.  Black,  ness  is  not  re- 

Rep.  65.  S.  P.    They  proved  clearly  several  illegal  insurances  ^J^f^,"* 

^  made,  and  several  sums  paid  by  the  plaintiff  to  the  defendant,  on  AUter  where 

account  of  them ;  but  in  the  course  of  the  evidence  it  came  out  *  P^^  ^  ^ 

been  ignorant- 

Ihat  the  plaintiff  was  connected  with  the  defendant  in  these  seve-  ly  drawn  in  by 
ral  illegal  insurances ;  that  he  kept  a  house  where  illegal  policies  Y^  ^?^  ^^ 
on  numbers  in  the  lottery  were  made^  on  account  of  the  de-  such  person, 
fisndant;  and  that  the  sums  which  he  had  paid  over  to    the     [  •153  ] 
defendant,  and  for  which  the  present  action  was  brought,  were 

the 
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1794.  the  sums  paid  by  the  different  persons  making  the  insurances  as 
premiums  on  the  policies. 

The  counsel  for  the  defendant,  upon  this  evidence  contended^ 
that  the  plaintiff  could  not  recover ;  first,  on  the  ground  that  the 
money  for  which  the  present  action  was  brought,  was  not  the 
plaintiff's  own  money,  but  paid  by  others  to  him  on^account  of 
the  defendant;  but  secondly.  That  taking  it  to  be  paid  by  the 
defendant  on  his  own  account;  that  it  was  paid  in  consequence^ 
of  an  illegal  transaction,  in  which  both  parties  were  implicated, 
and  therefore  came  within  the  principle  of  the  case  of  Brmoning, 
V.  MorriSf  Cknop.  790,  and  within  the  rule  of  law^  that  in  pari 
delicto  melior  est  conditio  defendentis :  but  that  at  all  events  the 
plaintiff  being  aparticeps  criminiSf  could  not  have  the  aid  of  the 
Court  to  assist  him  in  the  recovery  of  any  money  claimed  under 
such  circums^nces. 

Lord  Kekyon  said,  that  the  idea  of  aparticeps  criminisheing 
in  no  case  allowed  to  recover^  was  too  generally  put  by  the  de« 
fendanfs  counsel*  In  this  respect,  that  if  a  person  is  ignorantly 
engaged  in  an  illegal  transaction,  by  means  of  the  imposition  or 
[  154  ]  craft  of  another,  and  pays  his  mon^y  in  pursuance  of  it,  that  in 
such  case,  though  the  party  was  particeps  criminiSf  he  would 
allow  him  to  recover  back  his  money  which  he  had  so  advanced, 
as  having  been  obtamed  from  him  through  ignorance  and  fraud : 
but  that  where  a  person  knew  that  he  was  violating  the  law 
when  he  engaged  in  such  ill^al  transaction,  in  such  case^  the 
party  should  not  be  allowed  to  recover  back  his  money  from  the 
person  who  was  &  particeps  criniinis.  That  in  the  present  case, 
the  plaintiff  knew  that  he  was  vidating  a  positive  law,  which 
prohibited  such  insurances,  assisted  the  defendant  in  such  illegal 
transaction,  and  the  money  was  the  price  of  such  breach  of  the 
law.    That  the  plaintiff  therefore  could  not  maintain  the  action^ 

The  plaintiff  was  nonsuited. 

Garrauo  and  Baldwin  for  the  plaintiff. 

Erskine  for  the  defendant. 


Vide  Booth  v.  Hodgson^  €  T.  Rqi.  405. 
sao.    Petrio  v.  Hammtfy  3  T. Rep.  Sis. 


Mitchell  V.  Cocihumt  2  H.  Black. 


Wilson 
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l7jX90N  et  alL  Afisignees  of  Wahnisr,  against  NoBMi,y, 

Sheriff  of  Jf«rf.  S^lffi 

nPHIS  was.  an  a(;liop  of  assumpsit  brqught  by  tl^e  plaintil&  as  In  an  action 

^    assignees  of  Warner  a  bapkrupt,  to  recover  from  the  d^-  giLieM^pf  a 

feodant  a  sum  of  money  which  had  beep  levied  by  biA)  upder  an  bankhipty  to 
execution  a^insf  the  bankrupt,  at  the  spit  of  one  Johnson^  after  ^Se^^feriff^™ 

an  ^ct  of  bankruptcy  committed.  money  levied 

♦  The  plaintiffs  prpved  the  taking  apd  the  selling  pf  Warnet's  ^^on^suU^ 

goods  by  a  person  routed  to  hft  an  joffic^r  of  ^e  ^heriffof  Kent^  quent  to  the 

and  an  act  of  bankruptcy  committed  by  Warner  fmtQCG&en%  to  *^^.^^*^' 

this  execution  and  levy,  and  would  then  have  clpsedjtheir  cw®.  plaintiff  must 

Mingay  for  the  defendant,  insisted  that  if  the  pfcintiff  could  ^^^^'j^^ 

not  carry  hia  ^^a^i^  /vUjWp  he  pipat  b«  «pasuit^:  iJjf  contended  fadas  or  the 

that  there  was  no  evidence  whatever  which  in    any    manner  ^"'^''^J  ^*.   ' 

brought  the  case  home  to  the  defendant;  that  in  order  to  main-  JSenda^  to 

tain  this  action  against  the  sheriff,  the  money  arising  from  the  the  bailiff  to 

sale  of  the  bankrupt's  effects,  must  be  proved  to  have  come  to  ^I^Jp, --  n 

his  hands :  and  that  for  this  purpose  it  was  necessary  to  prove  a  '• 
writ  of  Jleri facias  directed  and  delivered  to  the  defendant  as 
sheriff,  or  at  least  to  produce  the  warrant  directed  by  him  to  the 
officer  under  which  the  goods  had  been  levied. 

Lord  Eenyo^  ruled,  that  such  evidence  was  necessary ;  and 
ordered  the  plaintiff  to  be  called. 

Erskine  and  Gibbs  fiv  ithe  |afakidff. 

Mingay  and  Marryat  for  the  defendant. 

Vide  Drake  v.  Sykest  Bos.  7.  T.  R.  US. 


Rouse,  Executor,  against  Redwood.  Friday^ 

June  13th.- 
rPHIS  was  an  action  of  assumpsit  against  the  defendant,  as  the  ^^^  admis- 

"■■    indorser  of  a  promissory  note.  sion  of  a  de- 

The  note  had  been  dishonoured  by  the  drawer,  and  due  no-  fc^on  to  Aat 

tice  not  having  been  given  by  the  holder  to  the  defendant  the  c^ect,  made 

indorser,  he  was  by  reason  of  their  laches  discharged.  ant^hra  he 

The  plaintiff  was  aware  of  the  circumstance  of  want  of  notice,  is  anested, 

and  therefore  endeavoured  to  avail  himself  of  a  new  promise,  as  ^d  is  igao- 

a  waiver  of  his  laches.  he  is  bound  by 

law  to  the 
payment  of  the  demand  or  not,  is  inadmissible  evidence  to  char^ge  him 
Voj^I.  G  The 
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1794.  The  evidence  to  prove  this  new  promise^  was  the  bailiff  wha 

-^ —       had  arrested  the  defendant  in  the  present  action;  he  swore, 

Bxec^      that  on  his  arresting  the  defendant,  he  had  said,   <<  that  it  was 

agahut      true  the  note  had  his  name  on  it,  but  that  he  had  security. 

Redwood,    though  he  wished  for  time  to  pay  it." 

The  counsel  for  the  plaintiff  contended,  that  this  was  a  new 
[  IBS  J    promise,  and  a  waiver  of  the  laches. 

Per  Lord  Kenton.  When  a  person  is  arrested,  and  at  the 
time  ignorant  of  his  rights,  or  whether  he  is  bound  by  law  to 
pay  the  demand  or  not,  and  under  such  circumstances  makes 
any  confisssion^  and  seemingly  admits  the  demand,  such  admis- 
sion shall  not  be  allowed  to  be  given  in  evidence  to  charge  him. 
ErsUne  and  Wigley  for  the  plaintiff. 
Mingajf  for  the  ddTendant. 

Vide  ante  14S,  Waidridge  v.  Knmson  et  Gi/,  Hxd. 
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Collins  against  Rtbot. 

'T^HIS  was  an  action  of  debt  on  bond.  In  debt  on 

-■-    The  defendant  craved  oi/er,  and  set  out  the  bond  and  con-  5^^^,^ 

dition,  which  appeared  to  be  for  the  performance  of  covenants  of  corenants 

in  an  indenture  of  lease  therein  mentioned,  between  the  plaintiff  !"  ?  *•■*♦  ^ 

and  a  third  person ;  he  then  pleaded  a  sham  plea  of  judgment  suggettion  of 

recovered,  to  which  was  the  common  replication  of  nul  tiel  re-  <Ja'»agM  to  be 

cord.    Demurrer  and  judgment  for  the  plaintiff.  the  writ  of 

Under  statute  8  &  9   J^.  IIL  ch.  10.   the  plaintiff  suggested  enquiry,  the 

oo  lease  Deed  not 

a  breach  of  covenant  in  the  indenture  of  lease  referred  to  in  the  \y^  proved. 

condition  of  the  bond,  which  was  non-payment  of  rent  by  that 

third  person,  upon  which  a  writ  of  inquiry  issued,  under  the 

statute,  in  order  that  the  jury  might  assess  the  damages  really      [  158  ] 

sustained. 

This  writ  of  inquiry  is  under  the  stat.  to  be  executed  before 
the  judge  of  assize  or  nisi  priuSf  and  now  stood  in  Lord  Ken  yon^s 
]paper  for  trial. 

It  became  a  question  at  the  trial  whether  it  was  incumbent  on 
the  plaintiff  to  prove  more  than  the  damage  as  suggested  on  the 

G  2  record. 
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1794*       record)  or  whether  he  was  not  also  obliged  to  prove  the  execu- 

tion  of  the  indenture  of  lease  set  out  in  the  plea,  by  the  sub- 

t^      scribing  witness? 

Rtbot.  Lord  Kenton  ruled  that  it  was  not  necessary  to  prove  the 

^cecution  of  the  lease,  for  that  the  defendant  having  set  out  the 
condition  of  the  bond  in  his  plea,  which  stated  the  bond  to  be 
for  the  performance  of  covenants  in  such  lease,  was  estopped 
from  saying  that  the  lease  was  not  duly  executed. 

The  plaintiff  had  a  verdict  for  the  rent  arrear,  as  suggested. 
Barrctm  for  the  plamtiff. 
Bower  for  the  defendant. 


[  159  ]         LAST  SITTING  IN  TERM  AT  WESTMINSTER. 

mm  

K^dx  *ag(nnst  WttA:LL£T. 
Where  an  ac    \  SSUMPSIT  for  a  tailor's  bill. 

aettledy  and  The  evidence  on  the  part  of  the  plaintiff  was,  that  sometime 

^  ^^^^JxXL  of  ^^^^  *  ^^  amounting  to  74/.  for  clothes,  &c  fumisbed  by  the 
«cchangefor    plaintiff,  had  been  deliv^l^  to  the  defendant,  and  that  he  had 
£it  i^S  bill  ^^^^  *®  plaintiff  in  payment  a  bill  of  exchange,  drawn  by  him 
IS  notjMiid^oa  on  Lord  Massareene  for  84/.  and  had  received  the  difierence; 
y^  "SSTih     ^'  ^^^  ^^^  ^^^  having  been  paid  when  it  became  due^  the 
part^ctimot    present  action  was  brought  for  the  amount  of  it,  and  for  another 
^btow-      sum  due  to  the  plaintiff,  for  dothes  furnished  to  the  defendant 
poa^^  "     since  the  bill  of  exchange  had  been  given. 
diatgetinAe      At  the  trial,  the  defendant  was  proceeding  to  impeach  the 
^vlneh  has        plaintiff's  charges  for  the  severed  articles  contained  in  the  first 
been  Added,    bill  of '74Z.    This  was  objected  to  by  the  counsel  for  the  plain- 
tifl^  wlio  contended,  that  as  to  that  demand  all  matters  must  be 
,    held  to  be  concluded  by  the  giving  of  the  bill  of  exchange,  and 
that  the  items  could  not  therefore  be  impeached. 

It  was  tuled  by  Lord  Kenyon,  That  up  to  the  time  of  giving 
this  biU  of  exchange^  all  matters  must  be  considered  as  so  far 
[  16d  ]  dosed,  that  it  should  not  be  in  the  power  of  the  defendant  to 
rip  up  accounts  which  had  been  so  settled;  nor  should  he  be 
allowed  to  go  intp  evidence  dT  any  of  the  artides  .previous  to 
that  dm^  haviqg  h^sssx  eKorhitaQtljjr  or  unreasonab|}f  charged; 

but 
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but  Oiat  tbe  giviDg  of  the  bill  must  to  that  ^ect  be  taken  as  1794. 

conclusiYe  evidence  of  the  sum  due  at  that  time. 

Erskine  and  Baldwin  for  the  plaintiff.  against 

Garram  for  the  defendant.  Whalley. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


Butchers'  Company  against  JoNf:s,  Esq.  j„/^  loth. 

T^HIS  was  an  action  of  trespass  upon  the  case^  against  the  Where  an  o^ 

•*-    defendant  as  marshal  of  the  King^s  Bench  prison,  for  an  c^^^^gy 

escape.  of  a  witness 

Plea  of  Not  Guilty.  t^t^ 

The  declaration  stated,  that  the  plaintiffs  having  brought  an  question  put 

action  of  debt  against  one  Dalies  for  the  penalty  of  a  bye-law  ^^  ^-^"^ 

qS  the  company,  for  exposing  meat  to  sale  on  a  Sunday^  had  he  shall  be  in 

recovered  a  verdict  affainst  him,  and  had  charged  him  in  execu-  the  same  manr 

ner  allowed  to 
tion  for  the  debt  and  costs.     It  then  stated  that  the  defendant  restore  hnn-  ' 

bad  voluntarily  permitted  the  defendant  in  that  action  to  escape^  self  to  com- 

and  to  go  at  large,  without  the  rules  of  the  prison,  &c.  &c.  Sbe^g  the 

*  To  prove  the  escape,  a  witness  was  called,  who  was  the  beadle  disability  re- 
of  the  Butchers'  Company.  "*^^^ 

He  was  asked  on  his  voire  dire  by  Bearcrqft^  of  counsel  for  .  t  ^°^  J 
the  defendant,  if  he  was  not  free  of  the  Bvtcheri  Company?  He 
answered  that  he  was  not  then :  that  he  had  been  free  of  the 
Companyy  but  had  been  disfranchised.  He  was  then  asked,  if 
die  disfinanchisemeiit  of  members  was  not  regularly  entered  in 
the  Company's  books  ?     He  answered,  that  he  believed  it  was. 

Bearcnfi  then  insisted  that  the  books  of  the  Company  where- 
iB  the  witness's  disfranchi^ment  had  been  entered,  should  be 
produced  by  the  plaintiff,  in  order  to  render  the  witness  compe- 
UbC,  by  shewing,  by  the  best  evidence,  his  disability  from  interesit 
removed. 

Lord  Kenyon  over-ruled  the  objection :  he  said  that  the  ob* 
jedion  to  tbe  competency  of  the  witness,  having  arisen  out  of  an 
answer  to  a  question  put  by  the  defendant's  counsel,  in  which 
he  had  admitted  that  at  one  time  he  had  been  incompetent,  that 
he  should  be  allowed  to  restore  himsdf  to  competency  by  the 
same  means ;  that  was,  by  stating  by  parol,  either  as  part  of  his 
answer  to  the  question  so  put,  or  to  one  put  by  the  plaintiff's 
counsel.  Whether  be  was  then  disfranchised  or  not  ? 

0  Having 


161 


CASES  AT  NISI  PRIUS,  K.B. 


1794. 

Butchers' 
Company 

against 
J0NES9  Esq. 
[  ♦162  3 


Having  stated  that  he  was  then  actually  disfranchised,  his  tes- 
timony was  admitted. 

♦  Mingay  and  Latnbe  for  the  plaintiiF. 

Bearcrqftj  Erskincj  and  Garrcnx>  for  the  defendant. 

Vide  post,  164y  Botham  v.  Swingkr, 


Tuesday^ 
JulyXSili. 

When  a  party 
desires  an  ac- 
tion brought 
'ast  ano- 


I  person  to 

be  defended, 
in  which  ac- 
tion he  is  con- 
cerned, and 
may  be  bene- 
fited by  the 
event;  and 
such  is  de- 
fended, and 
the  party 
&ib,hei8 
liable  to  pay 
theexpences 
of  the  de- 
fence; nor  is 
it  within  the 
statute  of 
Frauds^  in 
such  case,  re- 
quisite to  have 
a  note  in 
writing. 


[  163  ] 


Howes  against  Martin. 

A  SSUMPSIT  for  money  laid  out  and  expended  to   the  use 
-*^^  of  the  defendant,  with  the  common  counts. 
Plea  of  the  general  issue. 

The  circumstances  of  the  case  in  evidence  were,  that  the 
plaintiff  and  defendant  having  lived  in  habits  of  intimacy,  the 
plaintiff  had  been  induced  out  of  motives  of  friendship,  and 
merely  to  accommodate  the  defendant,  to  accept  several  bills  of 
exchange^  on  his  account.  These  bills  had  all  been  regularly 
taken  up,  when  they  became  payable,  by  the  defendant,  except 
the  last,  which  was  for  20/.  This  bill  had  come  into  the  hands 
of  one  GreensiU;  and  the  defendant  being  unable  to  take  it  up 
when  due,  had  prevailed  upon  GreensiU  to  accept  162.  in  part, 
and  the  plaintiff's  acceptance  for  six  guineas,  being  the  balance 
of  the  bill,  with  the  interest  then  due  for  the  remainder. 

This  bill  for  six  guineas  not  being  paid  when  due,  GreensiU 
brought  his  action  on  it  against  Homes  the  now  plaintiff,  as  the 
acceptor,  in  the  Court  of  Ck>mmon  Pleas.  On  the  action  being 
brought,  the  plaintiff  acquainted  Martin  with  the  circumstance; 
and  he  desired  the  present  plaintiff  to  defend  the  action,  repre- 
senting to  her,  that  as  she  never  had  any  consideration  for  the 
acceptance,  that  she  might  safely  do  it.  In  consequence  of 
which  representation,  she  did  defend  the  action ;  and  GreensiU^ 
the  plaintiff  in  that  action,  obtained  a  verdict  against  her  for 
the  amount  of  the  bill,  which  with  the  costs  amounted  to  321. 
To  recover  which  sum  the  present  action  was  brought. 

Garram  for  the  defendant,  upon  this  evidence  objected :  that 
under  the  statute  of  Frauds  this  action  was  not  maintainable, 
inasmuch  as  there  was  no  note  in  writing ;  and  the  object  of  the 
action  was  to  recover  from  the  defendant  a  sum  of  money,  which 
was  the  debt  and  costs  in  an  action  against  the  plaintiff  herself, 
on  her  own  acceptance;  and  which  therefore  was  to  be  deemed 
her  own  debt.  He  cited  to  this  effect  a  case  of  Hitchcock  v. 
Hicksy  said  to  have  been  decided  before  Lord  Kekyon,  at  the 

sittings 
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H0WE» 
agmnst 


sttings  after  Hilary  Term  precediDg,  as  in  point    In  that  case        1794. 

the  plaintiff  and  the  defendant  having  made  an  exchange  of 

lands,  of  which.- each  were  lessees,  and  an  action  having  been 

brought  i^nst  the  plaintiff,  for  waste  ccHnmitted  by  the  de-      Hartsn. 

fendant  on  the  lands  which  he  occupied,  in  consequence  of  the 

exchange,  but  of  which  the  plaintiff  was  the  lessee^  and  a  verdict 

having  beoi  obtained  against  him  for  the  injury,  and  damages 

recovered,  and  he  having  brought  that  action  to  be  reimbursed 

the  costo  incurred  in  that  action, — ^Lord  Ksmyon  had  ruled, 

that  the  action  could  not  be  maintained,  there  having  been  no 

note  in  writing. 

It  was  answered  by  the  counsel  for  the  plaintiff,  that  in 
order  to  bring  the  case  within  the  statute  of  Frauds^  that  it 
should  appear  that  the  defendant  was  called  upon  to  pay  a  debt  [  164  ] 
of  the  plaintiff's  own ;  but  in  the  present  instance  the  plaintiff 
never  owed  any;  as  the  acceptance  had  been  for  the  defendant's 
use^  not  for  hers,  and  the  defence  to  the  action  undertaken  for 
his  benefit 

Lord  KsNTON  over-ruled  the  objection,  and  hdd  that  the 
case  was  not  within  the  statute  of  Frauds.  His  Lorddiip  said, 
that  in  this  case  it  appeared  that  the  plaintiff  never  had  any 
consideration  whatever  for  her  acceptances,  which  were  given 
merely  on  the  defendant's  account  and  for  his  use;  that  the 
defence  to  the  action  on  the  note  was  on  his  account,  and  from 
whence  hecovdd  have  derived  a  benefit:  that  as  be  therefore 
was  personally  interested  and  directed  the  defence  to  be  made^ 
by  which  he  might  have  been  benefitted,  that  the  money  must 
be  considered  to  have  been  laid  out  by  the  plaintiff  on  his  ac- 
count, and  to  his  use^  and  that  she  therefore  was  entitled  to  re- 
cover it  back  from  him. 

Erskine  and  Espinasse  for  the  plaintiff. 

Garram  for  the  defendant 

Vide  Stephitu  v.  Squire^  5  Mod.  213,  Comb.  S6S.  IViUianu  v.  Leper^  8 
Burr.  1884.    Holditch  y.  mbut  3  N.  P.  Cas.  86.    Winkworth  v.  Milh  post, 

484. 


BOTttAM 


IM 
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,  Where  an  ©b- 
jection  to  the 
competency 
of  a  witness 
arises  out  of 
his  answer  to 
a  question  on 
his  voire  dircf 
he  shall  by 
parol  be  al- 
lowed to  re- 
store himself 
to  competen- 
cy: thouffh 
had  the  ob- 
jectiod  io  his 
competency 
arisen  by  any 
other  means, 
the  best  evi- 
dence would 
be  required  to 
restore  him  to 
competjencyy 
and  parol 
would  be  in- 
lufficient. 

C  *165  ] 


BoTHAM  against  Swingler, 

^pHIS  was  an  action  broaght  by  the  plaintiff,  |»  aMigric^e  of  H 
■*    b&nkrapf. 

A  witftdsft  was  called  to  prore  tbe  petitioning  dreditor's  debt 
*  Hihteh  wa^  by  a  note  of  hand.  He  was  asked  upon  his  voire 
itte^  if  he  waa  n^t  a  creditor  under  the  commission  ?  he  said 
diftt  be  had  i^toVed  a  debt  under  the  commission ;  but  that  sincd 
that  time  he  liad  himself  become  a  bankrupt^  and  had  obtained 
his  certificate. 

Onrfow  objected*  That  the  £aci  of  the  witness's  having  ob- 
tained his  certificate,  could  only  be  proved  by  the  production  bf 
the  certificate  itself* 

Ershini  in  reply,  cited  the  case  of  the  Butcher^  Company  v. 
Jonet^  ante  IdO,  as  deciding  that  the  evidence  was  admissible. 

Lord  Kemtok  said,  That  the  rule,  as  there  laid  dbvrn,  was 
the  true  one;  that  when  the  objection  to  the  competency  of  a 
witness  arose  from  his  answer  to  a  question  on  his  voire  direy 
that  he  might  in  Uie  same  way  do  away  the  ob}ection,  and  re^ 
Store  himself  to  competency  by  parol.  But  his  Lordship  added^ 
that  had  the  fact  appeared  in  evidence  in  any  other  manner;  as 
had  the  witness  been  proved  by  other  evidence  to  have  been  a 
bankrupt,  in  such  case  it  would  have  been  necessary  to  have  ^n* 
swered  the  objection  by  the  best  evidence ;  that  is,  by  produc« 
tion  of  the  certificate  itself. 

Erskime  and for  the  plainti£ 

Garraw  for  the  defendant. 

Ante  Butcher  J*  Company  V.  Jonej,  160. 


[  166  ] 

Same  day. 

Where  a  bro-  A  SSUMPSIT  on  a  bill  of  exchange  by  the  plaintiff  as  in- 
Dcv  onac-™^  dorsee,  against  the  defendant,  as  the  acceptor, 

countofiilegal  The  case  in  evidence  at  the  trial  was,  that  the  defendant 
^sacti^^  having  been  engaged  in  many  stock-jobbing  transactions,  had 
for  his  prind-  employed  a  person  of  the  name  of  Wilson  as  his  broker;   Wilson 

pal,  and  the  {^^j  p^j  ^^  differences  with  his  own  money;  but  some  disputes 
pnncipal  pays  *^  -^ '  ^ 

nim  the  mo- 
ney 8o  advanced,  by  a  bill  of  exchange,  an  indorsee  who  knows  the  coxuideratioD  of  the 
bill  cannot  recover  oa  it. 

as 


Steers  against  Lashley. 
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as  to  the  amount  of  what  be  had  paid  having  axma  between  him       1794. 
and  the  defendant,  they  had  agreed  to  refisr  the  matter  to  arbi*        ~~ 
tratioBy  and  the  plaintiff,  together  with  two  other  persons,  had       agmmi 
been  appointed  arbitrators.    They  nndertocA:  the  arbitration,     LAsmMsc* 
and  awarded  a  sum  of  S06iL  125.  6d.  to  be  doe  by  the  defendant 
to  Wilson  i  this  sum  was  to  be  paid  by  bills  at  di&rent  dates ; 
one  for  lOOZ.,  part  of  the  above  sum,  was  drawn  by  Wilson  oa 
the  defendant,  and  he  had  accepted  it,  Wilson  indorsed  the  bill 
to  Steers  the  plaintiff,  and  upon  it  the  present  action  was  brought. 

On  the  part  of  the  defendant  it  was  objected,  that  the  plaintiff 
could  not  jnaintain  this  action ;  that  the  bill  having  been  given 
for  a  consideration,  which  was  contrary  to  law,  and  that  known 
to  the  plaintiff,  he  having  been  the  arbitrator  who  had  awarded 
that  the  money  was  due  by  the  defendant,  that  he  could  not 
maintain  an  action  for  it. 

It  was  answered  by  Erskine  for  the  defendant,  that  under  the  [  167  ] 
authority  of  the  case  oiFaickney  v.  JReynous,  4  Burr.  2609,  which  A  party,  by 
had  been  adopted  in  the  recent  case  otPetrie  v.  Hannayj  3  Term  ^^e^^^in- 


Rep.  418.,  that  though  the  claim  might  arise  out  of  an  illegal  /timofaife. 
transaction  in  the  stocks,  if  the  party  bringing  the  action  had  no  tradooTdoef 
concern  himself  in  the  transaction,  that  he  could  maintain  an  not  th^eby 
action  on  it ;  and  upon  the  principle  of  the  same  cases  he  con-  u^Switothe 
tended,  that  Wilson  having  laid  out  his  own  money  on  account  illegality  of  it, 
of  the  defendant,  that  he  could  maintain  an  action  for  the  sum  ^^^f^^!! 
•he  had  so  paid  on  the  defendant's  account,  and  a  fortiori  that  ium  awarded 
the  biU  would  be  good  in  the  case  of  the  plaintiff,  who  was  an  ^  **  **^* 
innocent  indorsee :  but  at  all  events  he  contended,  that  the  de- 
mand having  accrued  in  consequence  of  a  transaction  which  was 
only  malum  prohibition^  that  the  defendant  having  agreed  to  refer 
the  matter  to  arbitration,  had  thereby  waived  the  illegality. 

Lord  Kbnyon  said,  that  if  the  first  transaction  was  illegal, 
that  the  defendant,  by  agreeing  to  refer  it,  had  not  precluded 
himself  from  impeaching  it;  for,  as  to  that,  the  rule  of  law  v^as, 
quod  initio  non  valet,  tractu  temporis  non  convalescat :  that  as  to 
the  transaction  upon  which  the  note  was  given,  he  was  of 
opinion  it  was  illegal,  and  such  as  precluded  the  plaintiff 
from  recovering.  His  Lordship  said,  that  the  cases  cited  only 
established,  that  money  fairly  lent  by  one  person  to  another, 
who  applied  it  in  payment  of  money  due  on  account  of  prohi- 
bited stock-jobbing  transactions,  was  recoverable;  bat  that  here  [  168  ] 
the  note  had  been  given  as  payment  for  the  differences  arising 
from  such  illegal  transactions,  #nd  that  known  to  the  plaintiff 

from 
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firom  his  situation  as  arbitrator  between  the  parties,  that  he 
therefore  codd  not  recover  on  it. 

His  Lordship  ther^re  ordered  the  plaintiff  to  be  called. 

Ertkine  and  Leach  for  the  plaintiff. 

Garraao  for  the  defendant. 

In  the  next  term  Erskine  moved  and  obtained  a  rule  to  set 
aside  the  nonsuit;  but  the  Ck>urt,  without  hearing  the  defendant's 
counsel,  discharged  the  rule.    S.  C.  6  Term  Rep.  61. 
Vide  Drummondv.  Decy^  ante,  152. 


Same  day* 

An  acknow- 
iedgmentby 
theoanknipt, 
that  before 
the  act  of 
bankniptcy 
he  owra  tp 
thepetitioQ- 
ing  creditor 
9&mt  looL 
made  before 
the  suing  out 
of  the  coni- 
missiony  is 
good  evidence 
to  prove  the 
petitioning 
creditor's 
debt. 
[  *169  ] 


DowTON  et  alt.  against  Cross,  Esq.  Sheriff  of 
Bedfordshire. 

npRESPASS  on  the  case  by  the  plaintiff  as  assignee  of  a  bank- 
"*-   ruptt  against  the  defendant,  for  a  false  return. 

Plea  of  Not  Guilty. 

The  action  was  brought  for  the  purpose  of  trying  the  right  of 
the  assignees  of  the  bankrupt  to  certain  goods  which  had  be- 
longed to  the  bankrupt,  and  which  had  been  taken  under  an  ex- 
ecution against  him  at  the  suit  of  another  creditor;  the  levy  be- 
ing, as  the  plaintiff  asserted,  subsequent  to  an  act  of  bankniptcy. 

*  The  proof  of  the  petitioning  creditor's  debt  was  an  acknow- 
ledgment made  by  the  bankrupt  himself  to  the  witness,  that  he 
was  indebted  to  the  petitioning  creditor  in  the  sum  of  1002.  and 
upwards,  but  which  acknowledgment  was  made  by  the  bankrupt 
on  the  same  day  on  which  the  act  of  bankruptcy  was  proved  to 
have  been  conunitted. 

The  counsel  for  the  defendant  objected  to  this  evidence,  inas- 
much as  by  law  the  petitioning  creditor's  debt  ought  to  be  prior, 
to  the  act  of  bankruptcy. 

Lord  Kenton  over-ruled  the  objection,  and  held  that  the  evi- 
dence was  sufficient,  and  further  that  an  acknowledgment  by  the 
bankrupt  that  he  owed  the  petitioning  creditor  100/.  before  tjie 
act  of  bankruptcy,  made  at  any  time  before  the  suing  out  of  the 
commission,  was  sufficient  to  support  the  commission. 

Garram  and  Lawes  for  the  plaintiff. 

Erskine  and  Giles  for  the  defendant. 

Vide  Chapman  v.  Gardener  ^  H.  Black.  379.  Fkld  v.  Curt'uf  2  Stra.  829. 
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Rex  against  Cole.  Thursday^ 

1 N  this  case,"  which  was  an  informatidn  against  the  defendant,  Theinfbniier, 
-*    for  having  naval  stores  in  his  possession,  contrary  to  the  sta-  "°^  ^^^ 
tute  17  Geo.  2.  40.  and  9  and  10  W.  S.  c.  41.,  a  witness  was  called  and  9  and'io 
lo  prove  the  case,  who  appeared  to  be  the  informer,  and  was  ob-  ^'?'  *^"» 
jccted  to  as  incompetent,  on  the  authority  of  The  King  v.  Black-^  pmon  k7 
man.  Hit.  34  Geo.  3.  1st  part  of  these  cases,  fol.  95.  having  naval 

Lord  Kenyon  said,  that  since  the  decision  of  that  case  be  had  poJ^^^,  [g 
considered  of  the  objection  to  the  competency  of  the  informer's  a  competent 
being  a  witness  on  the  ground  of  interest;  that  the  statute  having  JJS^^^fact, 
given  the  Court  a  power  to  inflict,  at  their  discretion,  either  a  cor-  the  objection 
potal  punishment,  or  to  impose  a  fine  in  case  of  conviction,  and  as  [J^^jJ^  j^ 
it  was  only  in  case  a  fine  was  imposed  that  the  witness  could  ex-  statutes  hav- 
pect  to  derive  any  benefit,  and  Uiat  was  uncertain,  as  depending  ""UJJz^? 
upon  the  judgment  of  the  Court ; — ^that  he  was  now  of  opinion  penalty,  goes 
that  the  objection  went  to  the  credit,  not  to  the  competency  of  ^J^  ^ 
the  witness,  and  that  therefore  his  evidence  was  admissible ;  and 
he  accordingly  received  his  testimony. 

Bearcrqflj  Mingay,  and  Brodrick  for  the  ^osecution. 

Erskine  for  the  defendants 

Vide  Rtx  v.  BJacAman,  ante,  95. 


SITTINGS  AFTER  TERM  AT  GUILDHALL.  [  170  ] 


Evans  against  Brown.  /^^  nth. 

nPHIS  was  an  action  oi assumpsit  for  money  lent  and  advanced.  An  uncertifi- 
■*•     Plea  of  the  general  issue.  cated  bank- 

It  was  proved  that  the  plaintiff,  at  the  time  of  lending  the  m^tain  an 
money  to  the  defendant,  was  an  uncertificated  bankrupt.  action  for 

For  the  defendant  it  was  objected,  that  this  was  ground  of  ^^^^j  n.  P. 
nonsuit,  as  an  uncertificated  bankrupt  could  not  maintain  an  ac-  15S.     . 
tion  for  money  lent;  that  though  the  case  of  Chippendale  v.  Thom^      [171] 
linsonj  Cooke's  Bank.  Law,  had  established  that  an  uncertificated 
bankrupt  could  maintain  an  action  of  assumpsit,  that  that  was 
for  work  and  labour  only  done  after  the  bankruptcy,  and  went 
on  the  principle  that  the  assignees  could  not  hire  out  the  bank- 
rupt, but  that  he  was  entitled  to  sue  for  the  profits  of  his  personal 

7  labour ; 
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X794*       labour;  but  that  here  there  was  no  pretext  for  saying  that  this 


BVANS 


was  a  species  of  demand  within  the  principles  of  the  case  of  C%fp- 
^g^mu  pendale  v.  Thondinsony  inasmuch  as  upon  the  face  of  the  declara- 
Browv.  tion  it  was  for  money  lent^  and  proved  by  the  evidence  that  the 
demand  had  accrued  on  that  account;  that  this  therefore  was  in 
fiu^t  the  money  of  the  assignees,  for  which  the  bankrupt  himself 
could  maintain  no  action. 

liord  Kemyon  said,  that  in  this  case  the  loan  was  subsequent 
to  the  bankruptcy,  and,  for  any  thing  that  appeared,  the  money 
might  have  been  earned  by  the  bankrupt  after  his  bankruptcy ; 
that  if  the  law  allowed  him  to  maintain  an  action  to  recover 
what  was  due  to  him  for  labour,  that  he  was  equally  entitled  to 
jKiidnti^in  one  for  the  money  so  earned  by  his  manual  labour, 
which  he  might  have  lent  to  a  third  person,  and  which  might 
be  perhaps  the  present  case ;  and  though,  when  recovered,  it 
would  bdong  to  the  assignees,  that  in  this  case,  and  between  the 
parties  so  circumstanced,  it  could  not  be  set  up  to  bar  this  de- 
mand. 

The  plaintiff  had  a  verdict. 

Shepherd  for  the  plainti£ 

Header  for  the  dafendant. 

Vide  ante,  Silk  v.  Osborn  5c  Cas^  ibid.  cit. 


[  172  ]  Bristow  et  alt 9  Assignees  of  Clark  and  Gilson, 

Fridmft  Bankrupts,  against  Eastman. 

Ad  action  for     A  SSUMPSIT  for  money  had  and  received  to  the  use  of  the 
"2?^y  h^     -^^^  plaintifi,  with  the  usual  money  counts, 
will  lie  against      '^^  cb&Gj  as  it  appeared  in  evidence,  was,  that  the  defendant 
ao  in&nt,  to     bad  been  apprentice  to  the  bankrupts  before  their  bankruptcy ; 
fl^^chhe  ^^^  ^^®  principal  employment,  while  he  was  in  their  service,  had 
had  embez-     been  in  passing  the  ships  engaged  in  their  trade  at  the  custom- 
houses  in  making  payments  and  receiving  money  in  that  employ- 
ment; but  that,  in  making  out  his  returns  to  them  of  the  monies 
expended  on  that  account,  he  had  made  many  very  considerable 
overcharges,  by  whi^h  he  had  defrauded  them  of  a  very  consider- 
able sum  of  money,  to  recover  back  which  was  the  object  of  the 
present  action. 

Mmgay  for  the  defendant  rested  his  defence  upon  two  points : 
the  first  was,  that  during  the  time  that  he  had  been  so  .employed 
by  the  bankrupts  he  was  an  in&nt,  and  that  therefore  an  action 

for 
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for  money  had  and  receited,  wluch  was  founded  on  a  conti)ic(»       17M« 

oodkl  not  be  maintained  against  him.    The  second  was,  the  pvo^        ■    ^ 

duction  of  a  receipt  in  foil  of  ail  demands,  given  by  one  .Leat^       et,9lu 

friere,  who  was  joint  assignee  with  Brisiffw  the  plaintaff  to  tin       4^gMMst 

bankrupts,  on  whidi  the  counsd  relied,  that  hsving  been  gii^ea    EAsaiAir. 

under  knowledge  of  ail  the  ciroimstances,  it  was  a  complete  da^* 

fiance  to  the  present  action. 

Upon  the  first  point  Lord  Kenvon  said^  dbat  he  was  of  qpi«-     ^  ^'^^  ^ 

nion  that  infistncy  was  no  defience  to  die  action ;  that  infants  were'  ^"^^ 

liable  to  actions  ex  delicto,  though  not  er  contractu^  said  though  tions  ex  de* 

the  present  action  was  in  its  form  an  action  of  the  htler  devrip-  ^^^^  ^^ 

tion,  yet  it  was  of  the  former  in  point  of  substance ;  that  if  the  contractu,  on- 

assumees  had  brought  an  action  of  trover  for  any  part  of  the  ^*  ^Y  *"* 

ii>  .  11  i\*ii       fix)m  fraud. 

property  embezzled,  or  an  action  grounded  on  the  fraud,  that  contra  Seal 

miquestionaUy  infi^M^y  would  have  been  no  defence;  and  as  Ae  ^' ^cox,  E. 

object  of  the  present  action  was  precisely  the  same^  thai  his  opi»     ' 

nion  was,  that  the  same  rule  of  law  should  apply,  and  that  in- 

fiuicy  was  no  bar  to  the  action. 

To  the  second  point  respecting  the  receipt  the  evidence  was,  A  imi|tw 
Ihat  the  ^mlbdz^denreDts  and  frauds  oemmitted  by  the  defendaiA  givei^vUeiuo^ 
while  in  the  bankrupts'  eraployment  haviog  been  diseovered,  and  when  ^teo 
he»  having  been  diarged  with  #iem,  had  confessed  them,  Imt  ^^^^f^* 
pleaded  inability  to  pay  the  whcde,  and  offered  20f .  in  salirfu^^  drcumtfondes 
tion ;  that  Bristowj  one  of  the  assignees,  and  the  now  pladntaF  in  ^b^^ 
the  action,  had  refused  to  take  it,  but  Ihat  Lemprieref  the  other  the ^partitt. 
assignee,  had  received  the  SOZ.  which  die  defendant  had  cffiired, 
and  had  given  him  the  receipt  in  foil  upon  which  the  presenft 
qvestfon  arose^  but  with  the  express  dissent  otBritgiaa>. 

The  counsel  for  the  plahitiff  contended,  diat  in  order  to  give     iflS^  tAoi ' 
a  valid  discharge  of  any  daim  due  to  the  bankrupt  estate^  (hat  ^^j!^^"^ 
Ae  concurrence  of  all  the  assignees  was  necessary,  and  that  the  ledge, 
receipt  therefore  otLempriere  could  not  operate  to  dischmge     [  174  ] 
die  defendant  without  the  concurrence  of  the  co-assignee. 

Lord  KsNTON  said,  that  a  receipt  in  foil  of  all  demand^  Oneassignee 
when  given  with  complete  knowledge  of  all  the  eircnmstanaes^  cBtoteSSrot 
was  a  conclusive  bar  to  the  action,  and  fhe  party  giving  it  g^  a  valid 
should  not  be  allowed  to  rip  up  the  transaction  whtcii  ibad  been  ^^^^ 
so'dosed,  and  ocmoladed :  Bnt  that  in  order  to  mdte  such  re-*  to  the  estate^ 
ceipt  conclusive,  it  must  be  given  by  one  having  -fall  anthoriTf  ^J^J^j. 
to  do  so;  that  all  the  rights  of  propei^  of  die  bankrupt  oen-  seat  of  the 
tered  in  the  assignees,  and  ihough  the  act  of  one  in  receiving  ^^Jjf^^°*^ 
part  ofthe  bankrupt  estate^  mii^^  if  foii^y'done^  bind  the  esUte 

by 


174 
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Bristow 
etak. 
against 

Eajstmak. 


by  any  discharge  he  might  give  for  it,  that  it  could  never  be^ 
that  where  one  assignee  had  shewn  his  express  dissent,  that  the 
other  might  give  a  receipt,  binding  on  the  estate;  as  such  a 
constniption  would  enable  one  assignee,  to  dissipate  and  destroy 
the  estate,  in  despite  of  his  brother  trustee:  That  as  therefore 
in  the  present  case  the  receipt  had  been  given  without  the  con- 
sent or  concurrence  of  the  other  assignee,  and  was  in  fact  giving 
up  a  legal  demand  belonging  to  the  estate,  that  it  should  not  avail 
to  bind  it,  or  to  prevent  the  other  assignee  from  recovering. 

The  plaintiff  had  a  verdict. 

Garran  and  Lambe  for  the  plaintifE 

Mingatf  and  Marryat  for  the  defendant. 

Vide  Jenningj  v.  RmJaiy  8  Term  Rep.  335,  where  it  was  decided,  that  a 
plaindfF  cannot  convert  an  action  founded  on  a  contract  into  a  tort,  in  oider 
to  chaiige  an  infant  defendant.  The  action  was  for  oreniding  the  plaintiff's 
mart.    5m»^A  v.  Jomr/on,  ante  114. 


[  176] 
SameJojf. 

Thatawit- 
nesa  is  liable 
to  be  rated  to 


any 
nient,  is  no 
objection  m 
anacdon 
against  the 
collector  of 
such  assess- 
ment, for 
embezzle- 
ment of  the 
sumscoUected 
under  It. 


Chivers  against  Brand. 

T^EBT  on  a  bond  dated  the  29th  of  August  1787,  entered 
-■^  into  by  the  defendant,  as  surety  for  one  Stephenson^  on  his 
being  i^pointed  collector  of  the  watch-rate  for  the  united  parishes 
of  St.  AndreWf  Holbom^  and  St.  George  the  Martjfr. 

Flea  of  nil  debet. 

The  breach  assigned  was,  that  Stephenson  had  not  paid  over 
the  several  sums  of  money  which  he  had  received  as  collector 
aforesaid,  &c. 

Gliddon  the  vestry  clerk  was  called  as  a  witness,  to  prove  the 
fiM:ts  of  the  case.  He  was  asked  by  Garrcno  of  counsel  for  the 
defendant,  if  he  was  not  a  parishioner,  and  liable  to  be  rated 
to  the  payn^ent  of  these  rates  of  which  Stephenson  had  been  the 
collector? — He  said  he  was  a  parishioner,  and  he  supposed 
liable  to  be  rated,  but  that  it  had  never  been  the  practice  to  rate 
the  vestry  clerk.  Gatrow  then  objected  to  his  being  admitted 
to  give  evidence. 

Lord  Kenyon  said,  that  merely  being  liable  to  be  rated  was 
not  an  objection.  That  in  cases  on  the  poor  laws,  it  had  been 
so  ruled,  and  the  cases  were  precisely  parallel.  He  therefore 
admitted  him. 

Erskine  and  Gibbs  for  the  plaintiff. 

Garroio  and  Walton  for  the  defendant 


Vide  Rix  V.  ProsuTt  4  T.  R.  17. 


Rich 
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Rich  et  alt.  against  Topping. 

A  SSUMPSIT  on  a  bill  of  exchange  by  the  plaintiflF  as  in-  Theiadof- 
"^-^  dorsee,  against  the  defendant  as  the  acceptor.  ofCTchange 

The  bill  was  for  2002.  drawn  four  n^onths  after  date,  by  one  may  be  a  wit* 
Thomas  Topping,  in  his  own  favour,  on  the  defendant  Timotinf  3St  Sei^^ 
Tl^itg,  and  accepted  by  him.  donee  re-      ' 

The  defence  relied  on  the  part  of  the  defendant,  was,  that  ^^^jJJ^ 
the  plaintiff  had  become  possessed  of  the  bill  by  means  of  an  transactictt),' 
usurious  transaction,  viz.  that  in  a  pretended  discount  of  the  ^°  'u^^^i^n 
bill,  the  plaintiff  had  given  part  m  money  and  1002.  in  woot  the  acceptor. 
len  doths,  which  were  in  &ct  worth  but  722.,  so  that  he  under 
cobur  of  the  pretended  sale  of  the  cloth  had 'taken,  usurious, 
interest 

To  prove  this  transaction,  Thomas  Topping  the  drawer  waa 
called  as  a  witness,  he  having  been  released  by  the  acceptor : 
he  was  objected  to  as  incompetent  by  the  plahitiff's  counsel; 
they  stated  it  to  be  a  principle  of  law,  settled  by  the  case  of 
WalUm  V.  SheUy,  1  Term  Bep.  296.,  and  adopted  in  a  dictum 
by  Lord  Kskton  in  3  Term  Bep.  84.,  that  a  person  who  has 
put  his  name  on  a  n^odable  instrument,  shall  never  be  allowed 
by  hii  testimony  to  invalidate  it:  that  thou^  it  had  been  al-» 
lowed  to  admit  the  drawer,  on  reoeiying  a  release  from  the  ao> 
cepUxr,  to  prove  the  want  of  consideration ;  that  it  bad  never 
gone  the  length  <tf  allowing  a  party  to  a  biU  of  exchange^  to  [  177  1 
impeach  the  consideration  in  the  manner  now  attenq)ted:  that 
the  witness. was  interested  clearly  to  destroy  this  not^  which 
proof  <tf  usury  would  do,  and  though  it  would  not  have  that 
immediate  effect  from  the  present  action  as  to  him,  it  might  Etx  v.  Bdeth 
eventnaUy  have  that  effect,  as  the  plamtiff,  if  he  Med  in  this  ^^  ^^- 
action,  would  not  risque  another  against  the  witness,  as  drawer; 
and  that  as  to  die  release  to  him  from  the  acceptor,  that  could 
have  no  manner  of  effect,  as  he  still  would  remain  liable  to  the 
plaintiff  as  indorsee. 

Lord  Kenyon  over-ruled  the  objection,  and  held  the  evi- 
dence to  be  admissible;  his  lordship  said,  that,  as  to  the  case 
id  Walton  V.  Shelly f  there  had  been 'different  opinions  about  it 
nnce^  and  as  to  die  words  imputed  to  him  in  the  8  Term  Be- 
portSf  he  had  never  used  them:  that  the  verdict  in  this  cause 

could 
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ITMw       could  not  be  given  in  evidence^  in  any  action  afterwards  to  be 

'*""~        brought  against  the  witness  as  drawer  of  the  bill,  so  that  he 

^dt^        was  completely  uiiiatef»etted  in  the  ^ait  of  the  present  action, 

agahut      and  therefore  on  his  receiving  a  release  from  the  acceptor,  was 

Tornvo^     a  competent  witness— and  Ids  Lordship  accordingly  admitted 

him. 

Wtoegoodt      To  prove  the  usury  from  an  overdiarge  of  t!he  goods  by  the 

auoamofa    pbinCifl^  iMidi  abow  their  vshie,  it  was  given  in  evidence,  that 


hiM,  ?*  they  were  valued  in  the  discount  of  the  bill  at  9il.  and  that  tl»ey 

3EJjI^,         produced  when  add  but  722.:  But  this  evidence  was  rebutted 

wheihnrthaf   by  ihewng  that  die  goods  were  iteally  of  the  best  quality, 

^jmhif^ai   ^^^"^^^^^  ^  T&pping  the  witaess,  who  had  discounted  the  biU, 

tobeA^cokMNT  with  particular  care^  and  that  the  reason  why  they  }iad  pro- 

*^''*'^-        dnced  on  the  s^  a  aum  oo  &r  shoit  rf*  that  at  which  they  had 

been  valued,  was  that  ihey  had  beea  eent  to  the  auction  room 

o{  Fellows  and  Myersy  a  place  appropriated  for  bankrupt  sales, 

and  nvCorioUB  for  raking  money  on  gMds,  by  nece^tous  per- 

[  178  ]      flOBH  in  trader  and  that  at  aoch  places  gooda  neter  brought 

dieirAillvBlae. 

In  flumoni^g  up  ike  evidenoe  to  the  jury,  his  Lordship  siiid, 
liiat  in  disoouoC  of  a  biU  a  person  may  give  goods  iii  part,  and 
iIh*  it  shidl  tMiti)e  deemed  usury,  if  Dbe  geod^  are  <9iarged  ot 
satber  an  high  piSoe  provided  it  is  not  eo  eKtravagant,  tiiat  ft 
ttjfpewn  to>be  for  tiw  purpose  «f  reserving  exocMtMt  interest, 
VBdercooerof  it:  that  h  waa  the  province  dT  the  jnrf  to  d^ 
dde^  vfbeOMT  4m  the  evidenee,  tb^  difference  in  value  4)f  ^ 
goods  ohoiffad  in  die  dineotmt,  and  that-whidi  thaf  «dld  fo^ln 
*eliaada^iliepai^«ii4M  tocdt  themin^iscoMyt^  Mls^sudh-os 
would  wovmnt  ifaapi  tooay,  that  the  vfrtue^was  «o  raudli  over- 
dMM'gtd,  saaM  shewfhat  it  was  a  cover  for  usury. 
The  plaintiff  had  a  verdict  iot  160/. 
Er$kine  aud  E^nasgetor  the  phiintiff. 
Smnm  aod  Mmryatfor  the  dcfimdant 

Vide  Jwdmn  if.  LaMnmk^  7T.  IL  fiOU    BmJUmd^w.  Tmtkanlf  a  T.  tU 
578.    Prati  v.  fFiOeyf  ante  40. 
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Lloyd  against  Willan.  Umday^- 

July  20th« 

npHIS  was  an  action  on  the  case  against  the  defendant,  as  Where  one 

**■    the  proprietor  of  the  Leeds  waggon,  brpught  to  recover  ^^^^  J^^ 

from  him  *  the  value  of  a  parcel  sent  by  the  plaiatiil^  by  that  con-  to  the  other 

veyance»  to  be  delivered  at  Baldock  in  Hertfordshire,  Sf^a^aSS! 

The  parcel  in  question  had  been  sent  by  the  plaintiiTs  porter,  yit  ia  made  of 
to  the  wag^n  office  of  the  defendant;  and  it  being  then  shut,  ^^j[^^^^  ' 
he  had  left  it  with  the  porter  of  the  inn.  dispitted,  and 

The  only  question  in  the  case  respected  the  delivery;  the  *^^/*^]3^ 
porter  of  the  plaintiff  affirming  that  he  had  delivered  it  as  abave  \^^^  '^he 
stated,  to  the  defendant's  porter,  which  he  denied.  P^rty;  nor 

While  the  suit  was  depending,  the  attorney  for  the  defend-  pennitted  to 
ant  proposed  to  the  plaintiff's  attorney,  that  if  the  plaintiff's  dispute  the 
porter  would  make  an  affidavit,  that  he  had  deMvered  the  gooda  ^^^^  ^ 
to  the  defendant  in  tlie  manner  stated,  that  his  client  should     [  ^179  ] 
pay  the  value  of  the  parcel,  without  further  trouble  or  proceed- 
ing in  the  action. — The  plaintiff's  porter,  on  such  proposal, 
did  make  the  affidavit  required :  but  on  the  circunikstance  being 
communicated  to  the  defendant  (the  offer  having  been  made  by 
his  attorney  without  his  knowledge) ;  he  refused  to  be  bound  by 
it,  and  insisted  on  trying  the  cause. 

Ermine  for  the  plaintiff,  insisted,  that  this  precluded  the  de- 
fendant from  going  into  any  case ;  he  said  that  Lord  Mansfield  ' 
had  ruled,  that  where  a  party  offers  to  settle  an  action  on  the 
terms,  that  the  witness  who  was  to  prove  the  case  woukl  make 
an  oath  of  the  fact,  which  was  the  foundation  of  the  demand, 
diat  that  should  conclude  the  party  who  had  made  the  propose 
tion,  and  bind  him  to  abide  by  it. 

Lord  Kenyon  said,  that  he  i«as  of  the  same  opinion-*that 
to  make  a  proposition  such  as  the  present,  and  afterwards  to  [  180  ] 
recede  from  it,  wa§  mala  Jides^  but  that  beside  that,  it  might 
be  turned  to  very  improper  purposes,  such  as  to  entrap  the  wit- 
ness, or  to  find  out,  how  &r  the  party's  evidence  would  go  in 
support  of  his  case. — He  therefore  was  of  opinion,  that  the  de- 
fendant should  be  bound  by  it,  and  precluded  from  going  into 
any  evidence  whatever  on  th^  case. 
The  plaintiff  had  a  verdict. 

JErskine  and  Reader  for  the  plaintiff* 

.  Mingay  and  Baldwin  for  the  defendant. 

Vol.  L  H  Smith 


180  CASES  AT  NISI  PRIUS,K.B. 

1794. 

Sam*  Jag.  Smith  et  alt.  ogomst  Clarke. 

Ub^ **"     A  'S'SU^PSIT  against  the  defotdant  as  acceptor  of  a  bill  of 

payee  in.  "^^  exchange. 

^oned  in  xhe  bill  was  drawn  in  &vour  of  lAsle  and  Co.  and  they  had 

bumky  ft  tub*    •    « 

sequent  in-       indorsed  it  to  Surtees^  Burden  and  Co.  who  had  indorsed  it  to 

donee  shall     one  Jackson  /  the  first  indorsement  was  general,  but  the  indorse- 
speciu  isJ      meat  to  Jackson  by  SvrteeSj  Burden  and  Ca  was  a  special  on^ 
oaneinent  re-  viz.  "  Pay  the  contents  to  J.  Jackson  or  order.** 
senendne-  Jackson  was  the  receiver  general  of  one  of  the  Northern 

g>tialMlity9  so  connties,  and  kept  an  account  with  Muir^  Atkinson  and  Co. : 
knec^iJy^^  This  bill  had  been  sent  among  others  to  Muir^  Atkinson  and 
to  prove  the  Co.  desiring  them  to  get  it  discounted  any  where,  provided  it 
^iid-witing  jij  jj^j.  ^^^  ^  ^Yie  Bank  of  England^  but  there  was  no  evt- 
speckl  in-       dence  of  any  indorsement  by  Jackson  on  it. 

fOT9ce,  where  •Muirj  Atkinson  and  Co.  discounted  it  with  the  plaintiffs  who 
tne  action  m  ,    .    ,      . 

by  a  subse- '     were  their  bankers. 

q^t  ^Ma  jjif^jr  and  Atkinson  became  bankrupts,  and  soon  after  Jack* 

[  *181*]     ^^^  also  became  a  bankrupt;  and  this  defence  was  in  fact  by 

his  assignees,  on  the  ground,  that  the  indorsement  to  Jackson 

being  special,  that  it  restrained  the  &rther  negotiability  of  the 

bill,  and  the  plaintifi^s  right  to  recover,  unless  Jackson^s  in* 

dorsement  was  proved. 

For  the  plaintiff  it  was  contended,  that  the  first  indorsement 
being  general,  that  the  bill  thereby  acquired  a  general  negotia- 
bility, nor  could  it  by  any  subsequent  indorsement  be  re- 
straiped,  and  that  how  many  names  soever  appeared  on  the 
back  of  the  bill,  or  however  many  special  indorsements  such  as 
the  present,  that  the  bona  Jlde^  holder  might  strike  out  the 
names  of  all  the  intermediate  indorsers,  and  prove  only  the  first 
indorsement,  in  order  to  entitle  him  to  recover. 

The  counsel  for  the  defendant  insisted,  that  its  negotiability 
could  at  any  time  be  restrained,  and  cited  Ancher  v.  Bank  of 
England^  Doug.  615.  as  deciding  the  point:  but  they  further 
pressed  as  a  general  question,  the  propriety  of  admitting  special 
indorsements,  for  the  purpose  of  greater  security,  in  the  remitting 
bills  of  exchange  by  post,  to  which  the  restriction  contended 
for  would  greatly  contribute. 

The  counsel  for  the  plaintiff  admitted,  that  the  payee  might 

restrain  the  negotiability  of  a  bill,  by  a  special  indorsement, 

8  but 


TRINITY  TERM,  S4  GEO.  IIL  181 

bat  contended  that  it  was  confined  to  him,  and  did  not  extend  to        1794. 

any  ^subsequent  indorser,  and  that  the  case  cited  otAncher  v.        

Bank  oi England^  established  that  point  as  to  the  payee  only.  ^dt! 

Lord  Kenton  ruled  with  the  plaintiffs,  he  said  that  the  doc-  agahut 
trine  contended  for  by  the  defendant's  counsel,  was  not  supported  r  i^  s^l 
by  any  case^  and  tliat  it  would  clog  the  circulation  of  bills  of 
exchange,  if  by  indorsements  of  this  sort,  where  there  might 
be  several,  the  holder  was  obliged  to  prove  the  hands-writing 
of  the  several  indorsers :  That  a  biU  being  payable  generally  to 
a  payee  or  his  order,  when  he  to  whose  order  only  it  was  pay- 
able, by  a  blank  indorsement,  sent  it  into  the  world,  that  he 
meant  it  should  have  a  general  circulation,  and  any  person  to 
whose  hands  it  came  bona  fde^  by  proving  the  hand-writing  of 
the  payee,  entitled  himself  to  sue;  that  as  this  gave  him  a  legal 
title,  he  might  strike  out  the  names  of  all  the  intermediate  in- 
dorsers, whether  the  indorsements  to  them  were  special  or  not. 

The  plaintiff  had  a  verdict. 

ErskinCf  Gibbs  and  Pearce  for  the  plaintiff. 

L(m  and  Chambre  for  the  defendant. 

Vide  EMi  v.  E.  Ind.  Comp.  2  Burr.  1216.  SmaUwood  v.  remon,  I  Stra.  478. 


C  ♦iss  ] 
WiLSFORD  et  alt*  against  Wood.  Tuesda^^ 

July  SlsU 

THIS  was  an  action  for  goods  sold  and  delivered     The  de-  In  an  action 
livery  of  the  goods  was  in  April  1792.  Mt^Sfor 

*It  appeared  in  evidence,  that  in  the  b^inning  of  the  year  pKxb  sold, 
17M,  the  plamtiff  Wikfordj  had  carried  on  business  with  one  ^^-^^^ 
partner,  but  in  August  1792,  a  person  of  the  name  of  Campion^  action,  who 
bad  been  also  admitted  as  a  partner,  but  by  agreement  under  at  the  time  of 
the  articles  of  co-partnership,  he  was  as  to  profit  and  loss,  to  was  not  a 
be  deemed  a  partner  from  the  first  of  January  preceding,  and  l'^^^^^*  ^^ 
he  together  with  WiJsford  and  the  other  partner  joined  in  the  ^/nrds  be-* 
present  action,  and  were  the  plaintifis  on  the  record.  comes  such, 

The  counsel  for  the  defendant,  upon  this  evidence  insisted  JJ^„t  Z^ST' 
that  the  plaintiff  should  be  nonsuited,  as  the  contract  proved,  the  partners 
was  different  from  that  declared  on.  rSwe iniSie 

Per  Lord  Kenyon.     The  plaintifi  must  be  nonsuited;  at  profits,  from 
the  time  the  goods  were  fiimished,  Campion  was  not  a  partner,  ^^IkiL^e 
the  agreement  that  he  should  be  held  to  be  a  partner  from  the  contract,  the 

plaintiff s  shall 
be  Dooiiuted ;  for  the  contraa  must  relate  to  the  time  of  making  it,  at  which  time  he  was 
not  a  partner. 

H  2  first 
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1794.        first  of  Jaivuary  preceding,   only  respected  the  parties  them- 
selves,  not  third  persons,  nor  could  they  by  such  agreement 
et  alt.        S^^^  ^  right  of  action,  which  did  not  subsist  at  the  time  of  the 
agamst       contract  made.     In  ^^n'/ 1792,  Campion  not  being  a  partner, 
^^*       thece  wa«  no  contract  with  him ;  and  he  has  therefore  impro- 
perly joined  in  the  action* 

ErsJtine  and  Baldwin  for  the  plaintiff. 
Oarrow  and  Marryat  for  the  defendant. 
Vide  Legihe  v.  Champante^  2  Stra.  820.  Graham  v.  Robinsoitf  2  T.  R.  282. 


[  184?  ]  Thomson  against  Miles. 

Same  day.  HpHIS  was  an  action  on  the  case  brought  to  recover  damages 

for  the  breach  ^^^  ^^^  breach  of  an  agreement  to  complete  the  purchase  of 

of  an  agree-  certain  premises,  comprising  an  iron-foundery,  dwelling-house, 

ing°the^p^- "  ^^*  which  the  defendant  had  purchased  at  a  public  sale, 

chaaeotan  The  particulars  of  sale  described  the  house,  foundery,  &c.  as 

dedS^tion  being  in  thorough  repair,  held  under  a  lease  of  which  forty  years 

need  dot  Slate  were  unexpired,  with  a  certain  right  of  cartway  for  twenty-four 

thecoUateral 

representauon  "^    ,--      ,    ,        .  ,  ,      *.  i 

made  at  the  The  declaration  only  set  out  so  much  of  the  agreement  as  re- 

^  kf  °^  f  ^  spected  the  purchase  of  the  foundery,  house,  &c.,  but  stated  no 
that  the  house  part  of  that  respecting  its  being  in  repair,  or  respecting  the  right 
was  in  repair,    of  cartway. 

action  is  for  a        Mingay  for  the  defendant  objected,  that  the  whole  being  an 
general  breach  entire  purchase,  under  certain  particulars  comprised  in  the  agree- 
ment. ^^"     ment,  that  the  whole  ought  to  have  been  set  out  in  the  declaration. 
JLord  Kenyon  over-ruled  the  objection  :  he  said  that  the  ma- 
terial part,  and  upon  which  the  plaintiiF's  action  was  grounded, 
arose  on  the  purchase  of  the  foundery,  house,  &c.  and  that  the 
circumstance  of  its  being  in  repair  was  a  mere  collateral  matter, 
and  that  of  the  right  of  way,  an  easement  merely  annexed  to  the 
house  and  foundery,  and  so  need  not  be  stated  in  the  declaration. 
[  185  ]  I^  ^^  admitted,  that  in  order  to  support  the  present  action, 

it  was  incumbent  on  the  plaintiff  to  shew  that  he  could. make  a 
good  title  to  the  several  matters  as  sold. 
Whenapartyji  To  prove  the  right  of  way,  the  plaintiff  produced  the  deeds 
^^aET^  f^  *  by  which  the  right  had  been  granted,  and  point^  out  the  clauses 
or  such,  pro!  by  which  it  was  given,  and  which  right  had  been  enjoyed  by  the 
d^lb^"^    plaintiff. 

which  soch  way  has  been  granted»  he  shall  not  be  put  to  prove  such  deeds  by  the  subscribing 
yitaeMes. 

6  Mingay 
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Mingay  for  the  defendant  objected,  that  the  deeds  themselvels        iYSi-.  , 
should  first  be  made  evidence,  by  producing  the  subscribing  wit-  '' 

tl  HOMSOIv 

nessesr  against 

Lord  Kenyon  ruled  it  not  to  be  necessary.  He  said  he  would  Miles. 
never  oJlow  it,  that  where  the  question  was  respecting  a  title, 
that  the  party  should  be  called  upon  to  prove  the  execution  of 
all  the  deeds,  deducing  a  long  title  :  that  it  was  never  mentioned 
in  the  abstract,  or  expected  in  making  out  a  title  in  any  case  of 
a  purchase,  more  particularly  where  possession  had  accompanied 
them :  he  therefore  admitted  them  without  proof  of  the  exe- 
cution. 

To  prove  the  duration  of  the  lease,  as  represented  in  the  par-  When  a  party 
.     t           n   t          1        11           •      If*                   1        1          1   '  sclJs  an  estate, 
tjcuiars  of  the  sale,  the  lease  itselr  was  produced,  and  it  was  or  any  inter- 
found  that  in  point  of  fact  there  were  but  thirty-nine  years  un-  est,  and  at  the 
expired,  though  the  pai'ticular  expressed  that  there  were  forty ;  tide,  or  not 
but,  by  an  agreement  indorsed  on  the  lease,  the  lessor  had  there-  such  as  he 
by  agreed  to  add  one  year  to  the  unexpired  term,  so  that  there,  nevertheless 
were  in  fact  forty  years  to  come ;  but  this  agreement  by  the  les-  obtains  such 
sor  was  dated  after  the  action  brought.  ^^t  at  any 

This  was  objected  to  as  fatal,  the  term  sold  not  being  the  true  time  before 
one;  and  it  was  strongly  insisted  on,  that  the  enlargement  of  the  Jj^on^^m- 
term  being  made  after  the  action  brought  could  not  cure  it.  piete  the  pur- 
Lord  Kenyon  said,  that  it  had  been  solemnly  adjudged,  that  ^^^^-^  V.*   d 
if  a  party  sells  an  estate  without  having  title,  but  before  he  is  if  an  action  is 
called  upon  to  make  a  conveyance,  by  a  private  act  of  parlia-  *^^S^^^^  * 
n)ent,  gets  such  an  estate  as  will  enable  him  to  make  a  title,  the  party  had 
that  that  is  sufficient:  that  here  the  plaintiflF  being  enabled  to  "^nfJi^^^*^ 
make  a  title,  and  the  defendant  never  having  applied  for  it,  and  hadat  * 
that  he  should  not  be  allowed  to  set  up  against  the  plaintiff,  a  that  time  a 
want  of  title,  though  the  power  of  making  that  title  was  ob-  fsuflicicnt 
tained  after  the  action  brought ;  his  Lordship  therefore  ruled,  answer  to  the 
that  the  evidence  offered,  was  sufficient  to  support  the  action. 

The  agreement  by  the  lessor  to  allow  the  year  in  enlargement 
of  the  term,  was  not  by  deed. 

Mingay  objected  that  it  should  have  been  so. 

His  Lordship  ruled,  that  referring  to  the  lease,  it*  was  suffi- 
cient without  being  by  deed.  [  186  ] 

Erskhic  and  Baldwin  for  the  plaintiff. 

Mingay  and  Laives  for  the  dcfendalit. 


Jolly 
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1794-. 

Saturday^  JOLLY  OgoiflSt  YoUNG. 

is^^IrfiteJb^  npHIS  was  an  aotion  on  a  charter-party  by  which  the  plain- 
'  the  month,  tiffs  chartered  a  certain  ship,  to  perform  a  voyage  to  Leg- 

the  months      hnn  at  —  L  per  month. 

not  lunar  ones*       '^^^  plaintiff  claimed  the  freight^   for  twenty-two  months, 
[  187  ]      calculating  them  as  lunar  months. 

This  was  resisted,  and  it  was  contended  that  such  calculation 
should  always  be  by  calendar  months. 

Lord  K£NY0K  left  it  to  the  jury,  how  the  merchants  custeemed 
such  contracts. 

The  jury  (a  special  one)  said  the  calculation  was  by  calendar 
months,  and  his  Lordship  directed  them  to  estimate  the  damages 
accordingly. 

Erskine  and for  the  plaintiff. 

Bcnoer  and  Giles  for  the  defendant. 


Tuesday^      Le  Sage  agoitist  CoussMAKER  and  Others,  Executors. 

July  SSOl. 

Where  node-     A   SSUMPSIT  for  work  and  labour,  with  the  usual  counts. 

made  ^thlT"  ^^  "^^^  defendants  were  the  executors  of  one  Vanoeyhever. 

testator's  life-      The  plaintiff  was  a  stock-broker,  and  in  the  life-time  of  the 

idon  per^rm-  *®®^^'*>  ^^^  transacted  all  his  money  concerns  to  a  considerable 

cd,  how  hr  a  extent ;  it  was  also  given  in  evidence,  that  he  had  been  em- 

i^^te^ken  PW®^  ^1  ^^  testator  in  several  matters,  such  as  keeping  his 

as  against  a     books,  translating  his  letters,  &c.  and  that  he  was  also  in  the 

claim  for  such  habit  of  doinir  for  him  several  acts  of  attention,  and  rendering 
services.  * .  .         n   , 

him  many  services  of  that  nature. 

[  188  ]  The  defendants  resisted  the  plaintiff's  demand,  on  the 
grounds,  that  the  testator  being  a  man  of  very  great  wealth  and 
uncommon  parsimony,  a  foreigner,  and  without  relations,  that 
the  several  services  upon  which  the  plaintiff  grounded  his  ac- 
tion, were  gratuitous,  and  done  solely  with  a  view  to  a  legacy 
on  the  testator's  death. 

It  was  further  relied  on,  that  a  bill  having  been  filed  by  the 
executors,  all  the  creditors  of  the  testator's  estate  had  been 
called  upon  under  a  reference  to  a  Master  in  the  Court  of 
Chancery,  to  put  in  their  several  claims,  and  that  the  plaintiff 
having  made  his  claim,  the  Master  had  disallowed  it. 

Erskine 
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Erskine  of  counsel  for  the  defendants,  then  contended,  first,        1794. 
that  the  legacy  must  be  taken  as  a  complete  satisfaction ;  and 
secondly,  that  the  reference  to  the  Master  must  be  considered       agahut 
as   the  referring  of  claims  to   an  arbitrator,  and   he  having  Goussbiaxsr 
awarded  npthing  to  be  due  to  the  plaintiff,  that  it  was  a  com-    Executors.' 
plete  answer  to  the  case. 

He  then  gave  in  evidence  the  payment  of  a  legacy  of  400&  The  Master's 
to  the  plaintiff,  under  the  testator's  will,  and  also  the  Master's  J^^^^ode 
report,  by  which  he  disallowed  the  plaintiff's  daim  against  the  a  party  from 
estate.  aoingatlaw, 

lor  any  claim 

Lord  ICenyon  ruled.  That  neither  was  an  answer  to  the  upon  which 

plaintiff's  demand :  that  a  lettAcy  was  never  deemed  a  satisfaction  ^  Mastier 

^    i'  may  have  de* 

for  a  l^gal  demand,  when  that  demand  was  unliquidated  at  the  dded. 

time  of  the  legacy  given,  nor  where  it  was  given  before  the 
time  when  the  demand  accrued,  or  the  debt  was  contracted, 
unless  it  was  expressly  said  in  the  will,  that  it  should  be  a  satis-  [  189  ] 
faction ;  that  nothing  in  this  case  appeared  which  could  operate 
as  an  ademption  of  the  legacy ;  as  to  the  Master's  report,  his 
Lordship  said,  it  established  nothing,  that  the  party  should 
never  be  concluded  by  it  from  suing  in  the  regular  course  of 
law  for  his  demand,  though  the  Master  might  think  fit  to  re- 
port that  nothing  was  due. 

His  Lordship  added,  that  the  law  was  well  settled,  that  if 
the  plaintiff  had  undertaken  the  several  services  proved,  with- 
out any  view  to  a  reward,  but  with  a  view  to  a  l^cy,  that  he 
oonld  not  set  up  any  demand  against  the  testator's  estate,  but  of 
that  the  jury  were  to  decide. 

The  jury  found  for  the  plaintiff  600/.. damages. 

Anwr,  Baldwin  and  Giles  for  the  plaintiff. 

Erskine^  Garraw  and  Park  for  the  defendant. 

Vide  ToUa'j  Law  of  Executory  2S3.  Osbom  v.  Governors  of  Gusf's  Hoi- 
pital,  S  Stra.  738. 


END  OX  TRINITY  TERM,   IN  THE  KINO's  BENCH. 
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17dt. 


IN  THE  COMMON  PLEAS  AT  WESTMINSTER, 
SAME  TERM. 


An  agreement 
begintuDg  **  I, 
^.B."thou0i 
not  signed  by 
the  party,  is 
good  within 
uie  statute  of 
Frauds. 


[  191  ] 


Knight  against  Crockford. 

npHIS  was  an  action  brought  by  order  of  the  Court  of  Chan- 
.  eery,  to  try  the  validity  of  an  agreement  for  the  sale  of 
certain  premises. 

It  was  brpught  in  the  nature  of  an  action  oil  the  case,  for 
breach  of  the  special  agreement.  - 

The  declaration  stated,  That  the  defendant  by  a  certain 
agreement  in  writing,  dated  the  15th  of  December^  1791,  had 
agreed  with  the  plaintiff  to  sell  him  a  certain  public^house  called 

the  Bi^iftg  Sun,  with  the  appurtenances,  situate  at ,  for  the 

sum  of  —-•-—/.  [setting  out  the  agreement  at  length.]  Plaintiff 
to  take  certain  fixtures,  &c.  The  declaration  then  stated  mu- 
tual promises,  and  an  averment  of  performance  generally  on 
the  part  of  the  plaintiff,  and  that  he  was  willing  to  accept  of 
the  premises  upon  the  terms  agreed  on,  but  the  defendant  re- 
fused to  sell. 

Pfca  of  Non  assumpsit 

The  plaintiff  at  the  trial,  produced  a  memorandum  of  the 
agreement  of  the  above  date,  beginning  **  I,  James  Crock/brd, 
agree  to  sell,  &o."    But  signed  only  by  the  plaintiff,  and  wit-  - 
nessed  by  one  Mills. 

MiUs  was  called,  and  proved,  that  being  present  when  the 
plaintiff  and  the  defendant  met  concerning  the  sale  of  the  de- 
fendant's house,  the  defendant  offered  it  upon  the  terms  men- 
tioned in  the  agreement,  but  the  plaintifl^  by  advice  of  the 
witness,  took  time  to  consider  of  it :  That  a  few  hours  after- 
wards they  all  met  again  at  the  defendant's  house,  when  the  de- 
fendant produced  the  ^eement  in  the  form  it  now  appeared  in 
evidence,  except  that  it  was  not  then  stamped,  nor  had  the  fol- 
lowing clause,  viz.  <<  That  the  parties  bound  themselves  to  its 
performance  under  a  penalty  of  100/."  That  the  manner  in 
which  that  clause  came  to  be  added  was,  that  at  that  time  the 
plaintiff  approved  of  the  terms,  but  required  the  above  clause 
to  be  added,  upon  which  the  defendant  wrote  it  with  his  own 
hand,  and  then  the  plaintiff  subscribed  his  name  to  it,  and  the 
witness  attested  it,  but  the  defendant  never  signed  it,  otherwise 

than 
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than  as  above  slated ;  after  which  the  plaintiff  took  it  and  put        1794. 
it  into  his  pocket.  " 

The  plaintiff  then  proved,  thi^t  by  the  direction  of  the  de-  ^ainn 
fendant,  he  had  caused  drafts  of  proper  conveyances,  to  be  pfe*  CaocKraui 
pared  according  to  the  agreement,  which  he  delivered  to  the  de- 
fendant's attorney^  to  be  approved  of  on  his  behalf  which  he 
had  retamed,  approved:  but  that  afterwards  the  defendant*^ 
attorney  being  implied  to,  to  appoint  a  time  for  the  execution  df 
them,  said  that  the  defendant  could  not  convey  to  the  plaintiff, 
as  he  had  sold  the  premises  to  another  person  for  more  money. 

No  drafts  or  deeds  were  produced  in  evidence,  but  these  facts      [  192  ] 
were  sworn  to  by  the  witness,  by  whom  the  business  had  been 
transacted. 

AdaiTj  Ser)t.  of  counsel  for  the  defendant,  rested  his  defence 
upon  seveml  objections  to  the  form  of  the  agreement ;  to  the 
pleadings  and  on  the  defect  of  evidence— He  objected  first, 
That  the  agreement  was  void  within  the  statute  of  frauds,  as  not 
being  signed  by  the  defendant^  as  required  by  the  statute,  it  only 
beginning  "  I,  James  Crockfordj  agree,  &c."  and  not  having  hfe 
name  subscribed  to  it,  which  he  contended  the  statute  required : 
2dly,  That  the  paper  oflered  and  proved,  was  not  an  agreetheni, 
for  that  the- terms  and  formalities  produced  at  the  first  meeting, 
were  merely  proposals  in  writing,  drawn  up  by  the  defendant, 
subject  to  become  an  agreement  when  properly  acceded  to  by 
boUi  parties,  which  had  not  been  done,  as  the  defendant  never 
had  signed  them.    Sdly,  He  objected,  that  if  the  judge  was  of 
opinion  that  it  was  a  perfect  agreement,  the  penal  clause  added, 
at  the  second  meeting,  was  a  substantive  and  distinct  agreement, 
and  ought  to  have  had  ati  additional  stamp,  being  made  at 
another  time.     4thly,  He  objected  to  the  form  of  the  declara- 
tion ;  upon  this  he  contended,  that  it  might  be  conceived  two 
ways:  1st,  By  averring  a  strict  performance  by  the  plaintiff,  6i 
all  things  on  his  part  agreed  to  be  performed.    2dly,  A  willing- 
ness and  ofier  to  perform,  and  a  waiver  on  the  part  of  the  de- 
fendant.   That  in  the  present  case,  the  plaintiff  had  chosen  the 
first,  and  had  averred,  and  relied  on  a  strict  performance,  but 
had  not  proved  it.    That  for  that  purpose  he  should  have  shewn 
deeds  ready  prepared,   and  properly  tetldefed  for  e^ceeution  to 
the  defendant,  and  a  refusal  by  him;  and  a  tender  of  the  money 
by  the  plaintiff:  but  that  he  had  not  produced  any  deeds  in      [  193  ] 
evidence,  so  that  the  defendant's  counsel  might  see  that  they 
were  proper  for  him  to  execute. 

Eyre, 
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1794'.  EriMSy  Chief  Justicet  over-ruled  all  these  objections.    Hi* 

^  Lordship  said,  first,  That  the  agreement  contained  a  sufficient 

gainst  ^ff^g  ^thin  the  statute  of  frauds,  by  beginning  in  the  de- 
Crockvobo.  fendant's  own  hand-writing:  ^  I,  James  Crockford^  agree,  inzT 
As  to  the  second,  he  was  of  opinion  that  the  instrument  was 
proved  to  be  more  than  proposals,  f .  e.  an  absolute  agreement, 
on  the  defendant's  part,  su^ect  to  the  plainti£P's  approbation, 
and  by  his  acceding  to  it  a  few  hours  afterwards,  on  the  de- 
fendant's aclding  the  penal  clause,  it  became  binding  upon  both. 
But  if  it  had  appeared  that,  on  bemg  submitted  to  the  plaintiff 
for  accq)tance,  he  had  hastily  snatched  it  up,  had  refused  the 
defendant  a  copy  of  it,  or  if,  from  other  circumstances,  fraud 
in  procuring  it  might  have  been  inferred,  the  Chief  Justice  said 
he  would  have  left  it  to  the  jury  to  say,  whether  it  was  intended 
by  the  defendant  at  first  to  be  a  valid  agreement  on  his  part,  or 
as  only  containing  [proposals  in  writing,  subject  to  future  revi- 
sion. To  the  third,  he  s^d  that  the  whole^  under  the  circum- 
stances  stated,  was  one  instrument,  and  so  no  new  stamp  was 
necessary. 

As  to  the  declaration,  his  Lordship  added,  that  the  proof  ap-* 
peared  sufficient,  for  the  defendant  seemed  to  have  incapacitated 
I  IM  }  himself  from  executing  the  conveyance  to  the  plaintiff  by  selling 
die  premises  to  another,  which  rendered  further  expense  and 
trouble  on  the  part  of  the  plaintiff  unnecessary.  To  this  eflfect, 
his  Lordship  instanced  the  case  of  an  action  brought  on  a  con- 
tract of  marriage ;  where  one  party  sues  for  damages  on  breach 
thereof  by  the  other,  he  must  be  prepared  to  prove  certain  fer- 
malitiesy  which,  in  case  the  defendant  has  married  another  in  the 
mean  time^  are  thereby  dii^>ensed  with. 

Verdict  for  the  plaintiff  for  the  penal^. 

But  a  bill  having  been  filed  in  the  Court  of  Chancery  for  a 
spedfic  performance  of  this  agreement,  and  that  Court  having 
intimated  that  it  would  decree  as  prayed  for,  if  the  verdict  in 
this  case  should  establish  the  agreement  as  a  valid  one  within 
the  statute  of  firauds,  the  Chief  Justice  said  the  damages  should 
only  be  considered  as  nominal. 

Jje  BlanCf  Serjt.  and  Barram  for  the  plaintiff. 

Aiabr^  Serjt  and  Bailey  for  the  defendant. 

VidcCiark  v.  might,  i  Atk.  12.    Hawkms  v.  H^mts,  i  P.  W.  77a. 
Wiffiri^.  Barda^t  i  Wils.U8.   ZUMffiMr.J9hnm%  ante  loi. 

KUN 
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Sjsen  against  Batshore.  ^.^ 

ASSUMPSIT  for  work  and  labour,  with  the  usual  money  Where  mat. 

^^"^  ^  in  dispute  are 

Plea  of  the  general  issue.  submitted  to 

The  matters  in  dispute  had  been  referred  to  the  arbitration  of  bS'n^bv 
two  persons  named  by  the  parties,  who  had  awarded  a  certain  bojod,  and  the 
sum  *to  be  due  to  the  plaintiff;  but  no  arbitration-bonds  having  ^^^^ 
been  entered  into,  the  award  could  not  be  enforced.  award,  the 

The  defendant  had  taken  out  a  summons  for  the  particulars  pl&>o^nsy 
of  the  plaintiff's  demand ;  and  the  plaintiff  had  under  this  sum-  awarded  in 
mons  given  in,  as  the  particulars  of  his  demand,  the  sum  so  ^^^^"^^  ^ 
awarded,  and  by  that  description,  and  now  called  one  of  the  ai^  counts  in  «/• 
bitrators  to  prove  that  he  had  awarded  that  sum,  which  sum  so  '^'^^^^^J"^* 
awarded  was  the  whole  of  the  evidence  of  the  plaintiff's  demand.    count,mm«h 

Bandf  Seijt.  for  the  defendant  objected,  that  the  whole  of  the  ^^S^  ^ 
demand,  as  given  in  under  the  judge's  order,  being  comprised  in  under^vSg^s 
that  single  article,  that  the  plaintiff  was  confined  to  evidence  of  order. 
it  only,  and  should  have  declared  specially  on  it;  that  not  hav- 
ing done  so^  there  was  no  count  in  the  declaration  under  which 
it  could  be  given  in  evidence^  the  declaration  only  containing  the 
€ommon  counts. 

Eyus,  C.  J.  over-ruled  the  objection :  he  said,  that  as  there 
were  no  arbitration-bonds,  that  he  should  take  the  transaction 
reelecting  the  reference  as  a  statement  of  accounts  between  the 
parties,  and  an  admissbn  olf  the  balance  due  to  the  plaintiff;  that 
it  therefore  could  be  given  in  evidence  under  the  common  countSi 
and  particularly  as  an  account  stated. 

The  plaintiff  had  a  verdict 

Jdatr^  Seijt  and  7%.  WaUan  for  the  plaintiff. 

Bandf  Serjt  for  the  defendant. 

Vide  Siack  v.  BmAwuuh  F^ake  N.  P.  Cas.  5. 
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HOME  CIRCUIT,  SUMMER  ASSIZE, 

▲T  MAIDSTONE,  eOTOm  LOBD  CHIEF  JUSTICE  LOBD  UNYOM. 


mt...  J-.. 

Where  a  deed 
or  other  ia- 
stnuBeDt  M  in 
thehaadaof 
an  attorney 
who  was  at- 
torney for  the 
party  at  the 
timeitwaa 
esecuted^but 
is  not  his  at- 
tOfaeyoare^ 
cord^oratthe 
time  of  the 
trialkliisphs^ 
duction  ei  it 
does  not  su- 
persede the 
necessity  of 
calling  the 
subscribing 
witness,  with- 
out calling 
whom  it  can- 
not be  given 
in  evidence. 

[  *197  ] 


Leith  against  Post. 

A  SSUMPSIT  for  money  had  and  received. 
-^^^    In  the  course  of  the  cause  4t  became  necessary  to  give  in 
evidence  a  bill  of  sale  of  certain  effects  which  had  been  executed 
by  the  defendant 

Sfymondit  ah  attorney^  was  callied  by  the  plaintiff,  and  produced 
tke  biU  of  sale  in  question  ;  he  was  not  the  subscribing  witness, 
nor  was  the  subscribing  witness  produced* 

Sffmoinds  had  been  attorney  for  the  defendant  at  the  tinie  the 
biU  of  sale  was  executed. 

The  counsel  for  the  plaiiltiff  in^sted  that  this  entitled  them  to 
read  the  bill  of  sak^  without  any  proof,  as  coming  from  the  de- 
fendant's attorney. 

Lord  KentoIv  asked  if  he  was  the  attorney  on  the  recoi'd,  or 
then  coilc^ned  for  the  defendant  ? — He  said  he  was  not 

^Per  Lord  Kemyon.  If  a  deed  is  produced  by  the  attorney 
for  the  defebdant)  the  plaintiff  is  in  that  case  not  obliged  to  prove 
the  execution  of  it^  fol*  the  deed  being  in  the  hands  of  the  oppo- 
site party,  it  cannot  be  known  by  him  who  the  subscribing  wit- 
nesses were;  but  this  is  not  the  case 'of  a  deed  produced  by  the 
opposite  par^.  The  Witness,  it  is  true,  was  attoHiey  for  the  de- 
fendant when  the  deed  was  e)cecuted,  but  he  is  not  bo  now ;  he 
therefore  does  not  produce  the  deed  as  attorney  in  the  cadse* 
The  reason  of  the  rule  does  not  apply;  and  as  the  instrument  is 
not  proved  by  the  subscribing  witness,  it  eannol  be  given  in 
evidence. 

Pigott  and  Lwwes  for  the  plaintiff. 

Bond^  Seijt  for  the  defendant. 

Vide  «^  t.  MkUkr^  i  T.  R.  441. 
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17M. 

Doe  ex  dem.  Orrel  against  Madox.  twx^, 

Aug.  tnk 

rpHIS  was  an  action  of  qectment  for  the  recovery  of  lands,  Registers  of 

•*•    claimed  by  the  lessor  of  the  plaintiff  under  the  same  com-  carriages 

mon  ancestor  under  whom  the  defendant  also  claimed.  in  the  Fleet 

In  proving  the  pedigree,  it  became  necessary  to  give  in  evi-  ^  "®^  ^^^" 
dence  the  marriage  of  one  of  the  branches  of  the  family :  this 
was  done  by  the  production  of  one  of  the  books  containing  the 
Fket  roister  of  marriages,  in  which  was  a  register  of  the  mar- 
riage in  question. 

Lord  Kenton  admitted  it. 

In  summing  up  the  evidence  in  the  cause  to  the  jury,  his  Lord-  [  198  ] 
ship  observed  that  he  had  admitted  in  evidence  the  register  of 
the  Fleet  marriages,  because  former  Judges  had  done  so ;  but  he 
desired  that  his  having  done  so  should  not  be  understood  as 
thereby  sanctioning  their  admission,  sor  should  his  authority  be 
cited  for  the  purpose  in  future,  as  he  was  of  opinion  that  they 
were  liable  to  many  objections ;  that  their  authority  was  very 
doubtful  ^  and  therefore,  as  a  species  of  evidence  of  a  suspicious 
and  exceptionable  nature,  he  thought  they  ought  not  to  be  al- 
lowed. 

This  was  the  fourth  time  this  cause  had  been  down  for  trial, 
in  all  of  which  the  defendant  had  verdicts. 

Bond^  Seijt  Morgan^  and  Marryat  for  the  plaintiff. 

Pigtatj  Shepherd,  and  Venner  for  the  defendant. 

Vide  Read  v.  Pauer,  pott,  3 1  $. 


FuRLEY  ex  dem.  Mayor y  &c.  of  Canterbury ^  against       same  day. 

Wood. 

T^JECTMENT  for  lands  in  the  cxiy  oi  Canterbury,  held  by  Where  a  hold- 

-please  from  the  corporation.  '  j^g^"^^. 

The  notice  was  dated  the  Sd  oi  March  1793,  to  quit  at  Mi-  »ftfi,thecua- 

chaelmas  then  next  following.  ^^  ^^^^ 

mt         •!  *  country,  as  to 

The  evidence  of  the  holding  was  from  Old  MichaelmaSj  which  whether  that 

was  the  J  0th  of  October.  ^"  ^  ^^™- 

Runnington,  Serjt.  for  the  defendant  objected  to  this  notice ;  Michaelmoj- 

he  contended  that  the  notice  to  quit  should  always  correspond  <«y>  w.»hm«- 

with  the  precise  day  of  the  determination  of  the  term ;  that  here     [  199  ]  * 

it 
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Where  the 
lesson  of  the 
plaintiff  area 
corpondonf 
m  which  case 
the  demise  is 
necessarily 
stated  to  oe 
by  deed,  the 
deed  need  not 
be  proved  in 
endence. 
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it  was  In  evidence  that  the  term  had  commenced  on  the  10th  of 
October  {Old  Michaelmas-day),  whereas  the  notice  to  quit  was 
general  to  quit  at  Michaelmas^  which  must  be  taken  in  the  com- 
mon acceptation  to  quit  at  Michaelmas  new  style ;  so  that  the  no- 
tice tberdforedid  not  correspond  with  the  term. 

It  was  answered  by  the  counsel  for  the  plaintiff,  that  all  the 
holdings  in  Kenl  commencing  at  Michaelmas,  and  all  demises  to 
hold  from  Michaelmas,  commenced  at  Old  Michaelmas,  so  that, 
the  usage  and  custom  of  the  country  always  had  been  to  deem 
holdings  such  as  the  present,  wherein  Michaelmas  was  generally 
mentioned,  as  holdings  from  Old  Michaelmas,  and  not  from  the 
S9th  otSeptembers  and  they  ofiered  evidence  to  this  effect. 

Lord  Kenton  said,  that  in  cases  of  this  nature  the  custom  of 
the  country  was  admissible  evidence  as  to  the  nature  of  a  hold- 
ing from  Michaelmas;  and  as  this  was  a  case  of  that  description, 
and  there  seemed  to  be  no  dispute  as  to  the  custom,  he  was  of 
opinion  that  the  notice  to  quit  was  regular. 

The  plaintifis  had  declared  on  a  demise  from  the  lessors  by 
deed  of  the  premises  in  question. 

BunningUm  objected,  that  the  deed  should  be  proved. 

Lord  Kenton  said,  that  the  lessors  of  the  plaintiff  being  a  cor- 
poration could  only  make  a  lease  by  deed  under  the  corporation 
seal)  and  that  this  therefore  was  only  the  common  case  of  a  de- 
mise to  the  plaintiff  in  ejectment,  which  was  never  expected  to 
be  proved. 

The  plaintiff  recovered* 

Bobinsan  and  Harvey  for  the  plaintiff. 

Bunnington,  Seijt.  for  the  defendant. 

Vide  Mae  ex  dem.  Henderson  v.  ChamocA.    P^ke  N.  P.  Cas.  4.-*lto#  ex 
dem.  Brown  v.  Co.  Lin.  S70.  b.  n.  I. 
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FIRST  SITTING  IN  TERM  AT  WESTMINSTER. 


White  against  Cutler.  *''•«•  ***• 

A  SSUMPSIT  for  work  and  labour,  with  the  usual  counts.  Where  a  mar* 

^    He.  of  the  general  issue.  "^^^^ 

The  defendant  in  the  year  1789  being  goyernor  cS  BarbadoeSf  deed*  without 

and  his  wife  being  then  about  to  leave  England  for  that  island,  |^^|^!!^^ 

she  engaged  the  plainti£P  to  accompany  her  in  the  capacity  of  herhiisbuid» 

waiting-maid.  forthehire^ 

Before  the  plaintiff  was  hired,  an  agreement  under  seal  was  plaintiffmsy 

entered  into  between  the  plaintiff,  Mrs,  Ciiyfer,  and  a  Mr.  Lcfwe^  d^^Jdd. 

req>ecting  the  terms  of  her  service^  the  wages  she  was  to  recdve^  m^i  dedsre 

&c. ;  Mrs.  Cwfler^  among  other  things,  agreeing  to  pay  for  the  <»  tfaennqple 

plaintiff's  passage  back  to  Englandj  in  case  she  was  by  ill  health  ^^^^t  the 

obliged  to  leave  the  West  Indies.     Mr.  Ldme  had  jomed  in  this  husband,  and 

deed,  but  there  was  no  contract  or  covenant  of  any  thing  to  be  ^f^J? 

by  him  undertaken  or  performed.  evidence  of 

The  declaration  was  in  assumpsit  to  recover  the  sum  which  the  ^  comract. 
plaintiff  had  paid  fpr  her  passage  home^  she  having  been  obliged 
to  quit  the  West  Indies  in  consequence  of  ill  health. 

The 
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White 
agflimt 
Cutler. 


The  agreement  was  produced  in  evidence,  and  appeared  to  be 
under  the  hand  and  seal  of  Mrs.  Cuyler  and  of  Mr.  «7.  ILcme. 

Garraw  objected,  that  as  the  instrument  offered  in  evidence 
appeared  to  be  under  seal,  that  the  present  action  could  not  be 
maintained,  the  declaration  being  in  assumpsit  on  a  simple  con- 
tract. '   ^ 

I(  was  answered  by  Erskine  for  the  plaintifl^  that  this  was  the 
deed  of  a  married  woman,  and  void  in  law  as  against  the  hus- 
band, so  that  the  plaintiff  could  not  declare  on  it  as  a  deed 
against  him ;  that  it  was  only  offered,  therefore,  as  evidence  of 
the  terms  of  the  hiring,  &c.  and  the  claim  for  wages  arising  from 
service ;  and  her  expenses  home  were  to  be  made  out  by  other 
evidence  corresponding  with  it,  the  deed,  though  void,  being 
good  evidence  of  the  contract.  \J^  ex  deasi.  Bigge  v.  Belly 
5  T.  R.  471.1 

Lord  Kenyon  said  he  would  reserve  the  point,  and  therefore 
suffered  the  cause  to  proceed :  he  said  the  wife  might  execute  a 
deed  as  .attorqey  for  die  husband 

.  The  plaintiff  therefore  took  a  verdict  subject  to  the  opinion 
Df  the  Court. . 

j^skifu  and  Barrqftfi  for  tlve  plaintiff. 
Garros  and  Onslow  for  the  defendant. 
In  the  next  Hilary  term  the  cause  came  on  to  be  argued. 
The  counsel  for  the  defendant  relied  on  their  former  objection 
to  the  form  of  the  action.     They  contended  that  the  wife  might 
execute  a  deed  a3  attorney  for  her  husband,  and  that  in  the  pre- 
sent case  she  should  be  deemed  sq  to  have  ^ecuted  it ;  so  that 
the  instrument  in  question  i^ust  be  taken  to  be  Cw/ler  the  hus- 
baiid's  deed,  and  consequently  that  this  action  was  not  main- 
tgindbile. 

The  Court  did  not  hear  the  plaintiff's  counsel. 
Lord  KIenyon  said,  that  if  the  wife  was  to  be  taken  as  having 
executed  the  deed^  as  attorney  for  her  husband,  that  that  ought 
to  appear:  and  as  to  Lofwe's  having  executed  it^  that  there  was 
S?^Snt3^^^  no  agreement  or  cov^ant  whatever  in  the  deed  by  which  he 
againattli/      txnin4  himself  to  the  performance  of  any  thing;  but  besides 
that,  a  collateral  eng9geip«it  by  him  could  not  discfiai^  the 
agreement  of  the  other  parties.    The  Court  was  therefore  of 
opinion  that  the  action  was  well  brought;  and  ordered  tiieposUa 
to  the  plaiptjff. 

Vide  S«  C.  6  T.  R.  ne. 


[  202  ] 
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Brock  against  Copeland.  Samedav. 

nnmS  was  an  action  on  the  case,  to  recover  damages  for  an  In  an  action 

^    injury  received  from  the  defendant's  dog.  ^^^^I^^ 

The  declaration  stated,  that  the  defendant  knowingly  kept  a  used  to  bite,  ff 

dog  used  to  bite;  and  then  set  out  the  injury  received  by  the  the  dog  was 

,  .  ^.^  '^    ^  ^  kept  on  the 

plaintiff.  drfendant's 

The  defendant  pleaded  Not  Guilty.  premises,  and 

It  was  given  in  evidence  that  the  defendant  was  a  carpenter,  ceivc3  k^con- 
and  that  the  dog  was  kept  for  the  protection  of  his  yard :  that  sequence  of 
he  was  kept  tied  up  all  day,  and  was  at  that  time  very  quiet  infprodendv 
and  gentle,  but  was  let  loose  at  night.     It  was  further  proved  goingonthem, 
that  the  plaintiff,  who  was  foreman  to  the  defendant,  had  gone  ^^t bem^" 
into  the  yard  afler  it  had  been  shut  up  for  the  night,  and  the  tained. 
r'og  let  out ;  at  which  time  the  injury  happened,  the  dog  having 
then  bit  and  torn  him. 

On  this  evidence  Lord  Kenyon  ruled,  that  the  action  would 
not  lie.  He  said  that  every  man  had  a  right  to  keep  a  dog  for 
the  protection  of  his  yard  or  house:  that  the  injury  which  this 
action  was  calculated  to  redress,  was  where  an  animal  known  to 
be  mischievous  was  permitted  to  go  at  large,  and  the  injury 
therefore  arose  from  the  fault  of  the  owner  in  not  securing  such 
animal,  so  as  not  to  endanger  or  injure  the  public:  that  here 
the  dog  had  been  properly  let  loose ;  and  the  injury  had  arisen 
from  the  plaintiff's  own  fault,  in  incautiously  going  into  the  de-  C  ^^  1 
fendant's  yard  after  it  had  been  shut  up. 

His  Lordship  added,  that  in  a  former  case,  where  in  an  action  But  where 

against  a  man  for  keeping  a  mischievous  bull,  that  had  hurt  the  ^  pSbUc  way, 

plaintif]^  it  having  appeared  in  evidence  that  the  plaintiff  was  or  the  owner 

crossing  a  field  of  the  defendant's  where  tlie  bull  was  kept,'  and  ous^JSmd  ^" 

where  he  had  received  the  injury,  the  defendant's  counsel  con-  suffers  a  way 

tended,  that  the  plaintiff  having  gone  there  of  his  own  head,  ^l«  used  af 

and  having  received  the  injury  from  his  own  fault,  that  an  action  a  nuhlic  one, 

would  not  lie:  but  that  it  appearing  also  in  evidence  that  there  *^  u  ^^^^^ 

was  a  contest  concerning  a  right  of  way  over  this  field  wherein  in  his  dose, 

the  bull  was  kept,  and  that  the  defendant  had  permitted  several  ^^  shall  an- 
.  1       ■     r    1       1    1  .      .       swerforany 

persons  to  go  over  it  as  an  open  way,  that  he  bad  ruled  m  that  injury  any 

case,  and  the  Court  of  King^s  Bench  had  concurred  in  opinion  person  may 

with  him,  that  the  plaintiff  having  gone  into  the  field,  sup-  \x,. 

posing  that  he  had  a  right  to  go  there,  and  the  defendant  having 

Vol.  I.  I  permitted 
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17M.  permitted  persons  to  go  there,  as  over  a  legal  way,  that  be 
should  not  then  be  allowed  to  set  up  in  his  defence  the  right  of 
keeping  such  an  animal  there  as  in  his  own  close;  but  that  the 


Brock 


agasmt 
CopBLAND*    action  was  maintainable. 


In  the  chief  case  the  plaintiff  was  nonsuited. 
Erskine  and  Henderson  for  the  plaintiff. 
GarrcfioioT  the  defendant. 


SECOND  SITTING  AT  WESTMINSTER. 


£  £05  ]      Paget  et  ^i.  against  Pbrchard  et  alt  Sherifis  of 
Moni^,  London. 

Nov.  17th. 

If  aparty  who  rpRESPASS  affainst  the  defendants,  for  taking  certain  goods 
obtains  a  otll       I  t  .•  o  o 

of  sale  takes  under  an  execution. 

possession  The  goods  had  been  the  property  of  a  Mrs.  Spencer j  who  then 

sSfere Aelate  '^^P^  *  public-house :  the  plaintiffs  had  been  her  distillers,  and 
owner  of  the    claimed  under  a  bill  of  sale  from  her. 

goods  to  m-         ipij^  defendants  had  seised  under  an  execution  at  the  suit  pf 

tertere  or  exe* 

cute  any  suet     another  creditor,  of  the  name  of  Baj/ley. 

^«SS*"^^*  On  the  4th  of  JprUf  'Mrs.  Spencer  had  given  the  bill  of  sale 
the  bill  of  sale  to  the  plaintifis ;  and  a  person  on  their  account  had  entered  at 
M^a^^  seven  o'clock  in  the  evening  of  that  day,  and  taken  possession. 
hmSj^txC'  The  bill  of  sale  was  of  all  her  e£fects,  including  all  the  liquors 
^^i^oa.  in  the  house,  as  well  as  the  furniture^  &c. 

The  execution  was  put  into  the  house  the  next  day,  at  the 
sfoit  o(  Bayley. 
^The  defence  was,  that  the  bill  of  sale  was  merely  colourable. 
It  appeared  in  evidence,  that  though  the  person  was  in  pos- 
session under  the  bill  of  sale,  that  he  had  permitted  Mrs.  Spen» 
cer  to  sell  liquors  in  the  usual  way  of  her  trade,  on  the  evening 
[  206  ]     of  the  4th  of  Aprils  and  to  receive  the  money  during  that  time; 
and  that  she  had  not  accounted  for  it. 

The  sherifis  had  notice  of  the  bill  of  sale;  when  the  goods 
ware  taken  by  them  under  the  Jleri  facias. 

Lord  Kenyon  said,  That  the  allowing  Mrs.  Spencer  to  ap- 
pear, as  usual,  mistress  of  the  house,  and  to  execute  acts  of 
ownership  ailer  having  parted  with  all  her  proper^  by  the  bill 
of  sale,  was  inconsistent  with  such  situation)  and  a  sidKcient 

7  evidence 
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eridence  of  fraud  as  against  bondjlde  executions;  he  therefore  1794. 

directed  a  non-suit  

Mtngm/  and  Russell  for  the  plaintifis.  et  alt 

Garrow  and  Morgan  for  defendants.  agahut 

Peuchabd. 
Vide  Edwards  r.  Harioit  9  T.  R.  S$7.  Langham  v.  Bf^/»  1  Bos.  &  Pull.  81. 


Batnes  against  Smith.  ^rmtdny 

'T^ROVER  for  a  quantity  of  wearing  apparel.    The  plaintifiF  Weario^^b 
-*    had  rented  furnished  lodgings  from  the  defendant,  at  half-  P«^^Me 
a-guinea  per  week.     On  the  S^  of  March  1794,  eight  weeks  disbwoabfe 
bdng  then  in  arrear,  the  defendant  distrained,  and  took  the  forrentancir* 
wearing  apparel  of  the  plaintiff  and  his  wifo^  some  part  of  which 
was  then  washing. 

The  action  was  brought  on  the  supposition  that  wearing  ap- 
pard  was  not  *  distrainable  for  rent. 

Lord  Kenton  ruled,  That  it  clearly  was  distrainable  for  rent;    [  207  ] 
and  nonsuited  the  plaintiff. 

Mitigay  and  ShiOer  for  the  plaintiff. 

Garram  for  the  defendant. 

Vide  Gorton  ▼.  Falkiury  4  T.  R.  465. 

^  The  pdnciple  upon  which  it  has  been  deemed  that  wearing  apparel  can- 
ape be  distrained,  is  founded  on  a  nile  of  the  common  bw»  in  G».  Lit.  47. «» 
vriiae  It  is  said,  that  things  in  actual  use  cannot  be  distrained  for  rent;  but  it 
was  rolcd  bf  Lord  Junvy9%  in  a  case  of  jBiar##  ▼.  CaUvtellp  Sittings  after 
ai0rg  Tqm  SI  Gio.  III.  that  where  a  landlord  had  distrained  the  clothes  qf 
the  plainti£fs  wife  and  children  while  they  were  in  bed,  and  which  they  meant 
to  put  on  in  the  mormng,  and  were  in  the  daily  habit  of  wearing,  that  they  were 
liable  to  distress  for  rent,  upon  the  principle  that  they  were  not  in  actual  use: 
Ms  Loidship  them  observing,  that  the  bw  as  laid  down  in  Coke  Lit$kiottf  pio- 
pptdfit  vpotk  the  principle,  (hat  a  distress  for  rent  was  but  in  the  nainre  of  a 
pledge;  bqt  that  since  statute  2  ^.  &  Af.  c^.  5,  had  permitted  the  party  dis- 
training to  sell  the  distress,  that  diat  rule  of  the  common  law  would  now  re- 
oeire  a  difierent  construction ;  and  in  that  acdon,  which  was  trespass  for 
taking^  wearing  apparel,  he  direct^  the  plahidff  to  be  nonsuited. 
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Dec.  18th. 

Where  there 
is  a  joint  in- 
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[  209  ] 


CASES  AT  NISI  PRIUS,  K.B. 
SECOND  SITTING  IN  TERM  AT  GUILDHALL. 


Amery  against  Rogers. 

rpHIS  was  an  action  o{  assumpsit^  on  a  policy  of  insurance  on 
-^    the  ship  Dartf  from  St.  Kitts  to  London :   the  defendant 
had  underwritten  200/. 

No  question  arose  concerning  the  loss;  the  only  doubt  waa^ 
how  far  the  plaintiff  was  intitled  to  recover. 

The  policy  wad  on  th6  ship  and  cargo. 

The  evidence  was,  That  Amery  the  plaintiff^  who  was  the 
proprietor  of  the  ship  and  cargo,  had  written  from  St.  Kitts^  in 
the  month  of  October  179S,  to  his  agent  in  London^  to  effect  a 
policy  on  the  ship  and  cargo  to  the  amount  of  5500/.  calcu- 
lating the  ship  at  1500/.  and  the  remainder  on  the  cargo.  No 
part  of  the  cargo  had  ever  been  taken  on  board,  so  that  in  £Eict 
the  policy  had  attached  only  on  the  ship. 

In  estimating  the  sum  which  the  plaintiff  was  intitled  to  reco- 
ver, the  counsel  for  the  defendant  contended,  that  as  no  part 
of  the  policy  had  ever  attached  on  the  cargo,  the  plaintiff  was 
only  intitled  to  recover  such  a  proportion  of  the  sum  which  the 
defendant  had  underwritten,  as  the  property  upon  which  the 
policy  attached  bore  to  the  whole. 

Lord  Kenyon  was  inclined  to  be  of  opinion.  That  as  the 
whole  of  the  polic}'  of  SObl.  which  was  all  that  had  been  effected 
on  the  ship,  was  less  than  its  value,  that  the  plaintiff  was  inti- 
tled to  go  for  the  whole  of  the  sum  underwritten  by  the  de- 
.fendant.  But  the  jury  having  intimated  to  his  Lordship,  that 
the  rule  as  mentioned  by  the  defendant's  counsel,  was  that 
ad(^ted  in  settling  policies  at  IAoyS%  Coffee-house,  his  Loid- 
ship  assented  to  their  giving  their  verdict  by  such  mode  of  cal- 
'culation. 

A  question  then  arose,  how  fiur  an  interest  in  the  ship  had 
been  proved  to  be  in  the  plaintiff,  to  intitle  him  to  maintain  his 
action. 

Lord  Kenyon  ruled,  That  his  having  exercised  acts  of 
ownership  in  directing  the  loading,  &c.  of  the  ship,  and  paying 
the  people  employed,  was  su£Scient  proof  of  interest. 

Pigoitf 9  and  Marryat  for  the  plaintiff. 

Mingay  and  Giles  for  the  defendant. 

Sayer 
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Sater  against  Kitchen. 

Same  day* 

'T^HIS  was  an  action  o{  assumpsit,  brought  to  recover  the  ^^^^"^^ 

-"^    amount  of  a  bill  of  exchange,  of  which  the  defendant  was  house  of  the 

the  acceptor,  drawn  upon  him  by  one  Holland ;.  and  also  a  fur-  ^^^^^^ 

ther  sum  for  goods  sold  and  delivered.  change  that 

The  plaintiff  was  unable  to  prove  the  hand-writing  of  the  de-  ^  SU  would 
fendant,  subscribed  to  the  bill,   by  any  witness  who  was  ac-  whcnSie^- 
quainted  with  it;  but  offered  the  following,  as  an  admission  by  does  not 
him  tantamount  to  proof  of  his  acceptance.     This  evidence  was  ^JJ^^^*** 
that  of  a  clerk  of  the  banking-house  into  which  the  bill  in  unless  it  can 
question  had  been  paid,  and  who  had  brought  the  bill  to  the  ^g'^Jj^^^]?**' 
defendant's  house  for  acceptance.  The  defendant  was  not  then  at  was  giVien  by 
home;  but  the  clerk  received  for  answer,  at  the  house^  "  that  u^^^'^'^J^ 
the  bill  would  be  taken  up  when  due."  rity. 

Mingatf  for  the  plaintiff  contended,  that  this  answer  so  re-     [  g^Q  j 
ceived,  at  the  house  of  the  defendant,  to  a  bill,  upon  which  his 
name  appeared  as  drawee,  was  a  sufficient  acknowledgment  of 
the  acceptance  upon  which  to  charge  him. 

Lord  Kenyon  ruled.  That  it  alone,  without  some  proof  of 
the  defendant's  hand-writing,  or  something  to  shew  that  the 
acknowledgment  came  from  him,  was  insufficient.  The  plain- 
tiff having  no  further  evidence  to  that  point,  the  count  on  the 
note  was  abandoned.  ^ 

On  the  count  for  goods  sold,  the  defence  was.  That  they  had  Where  notice 
been  furnished  on  the  account  of  Holland^  the  drawer  of  the  ^  produS^^ 
bill  of  exchange.    The  defendant  having  given  notice  to  the  books  if  the 
plaintiff  to  produce  his  books,  now  called  for  them,  for  the  Sot  and 'in-*^ 
purpose  of  seeing  whether  the  defendant  olr  Holland  had  been  spectsthem, 
made  debtor  in  the  books.     The  defendant  had  in  truth  been  J^f^^"^ 
made  the  debtor ;  and   Mingay  insisted  that  the  defendant'^  make  them 
counsel  having  called  for  the  plaintiff's  books,  had  thereby  made  ^ji^l^JJ^L^*^ 
them  evidence,  and  that  the  entries  therein  respecting  the  party  whose  books 
made  debtor,  were  admissible  to  go  to  the  jury.  they  are. 

Lord  Kenyon  said.  That  it  did  not  make  them  evidence: 
that  if  the  counsel  on  one  side  called  for  the  other's  books,  and 
made  no  use  of  them,  that  it  was  only  matter  of  observation  to 
the  counsel  on  the  other  side  that  the  entries  there  were  in  &- 
▼our  of  his  client,  but  did  not  intitle  him  to  use  thcim  as  evidence 
to  be  o&red  to  the  jury. 

Mingay 
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17Mi  Mit^ay  and  Baldwin  for  the  plaintiiT. 

"  Garraao  for  the  defendant. 

Saykr 

agaUut 
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^^^iSK.  F^^"^  against  Fothergill. 

deemed  oeoei-  '^^     Plea  of  infancy,  and  replication  of  necessaries, 
iwigin  bider      The  evidence  in  the  case  was,  That  the  defendant  was  a  liea- 
infimC^uch    tenant  in  the  Norfolk  militia,  and  had  been  introduced  to  the 
^^^^^^^      plaintiff  who  was  a  tailor,    by  a  person  of  distinction,   who 
ciicum*  then  commanded  the  regiment;  in  consequence  of  which  be  bad 

stancet^oot      beea  induced  to  give  him  credit. 

peanmcelo'         ^®  proved  the  delivery  and  value  of  the  goods,  and  there 
u^«  rested  his  case. 

For  the  defendant  it  was  given  in  evidence.  That  he  had  con- 
tracted debts  with  several  other  tailors  during  the  same  period 
in  which  he  had  contracted  the  present  debt;  which  debts,  to  a 
considerable  amount,  his  father  had  paid;  but  it  did  not  appear 
that  Ford^  the  plaintiff,  knew  of  the  defendant's  employing 
other  tailors  at  the  same  dme^  or  of  his  having  contracted  any 
other  debts  on  such  account. 
[  212  ]  Mingay  for  the  plaintiff  contended.  That  if  a  tradesman  fiir^ 
nishes  clothes,  which  are  prima  facie  necessaries,  and  these 
appear  to  correspond  with  the  situation  and  appearance  in  life 
which  an  in&nt  makes,  that  in  such  a  case  the  infant  shall  be  liable ; 
nor  is  the  tradesman  bound  to  inquire  into  his  transactions  or 
dealings  with  others. 

Bearcrqft  for  the  defendant  insisted.  That  the  appearance  or 
ostensible  situation  in  life  of  an  infant  was  not  the  rule  to  go  by; 
that  the  question  was,  What  were  his  real  circumstances?  and 
what  were  necessaries  becoming  such  circumstances  ? 

Lord  KxMTON.  ruled  the  law  to  be  as  stated  by  the  defimd- 
anfa  counsel:  that  the  question  of  necessaries  was  a  relative 
&ct  to  be  governed  by  the  fortune  or  circumstances  of  the  in- 
&nt,  and  that  proof  of  those  circumstances  lay  on  the  plain- 
tiff: that  a  person  trusting  an  infimt,  did  it  at  his  peril :  and 
jl^ongb  it  had  been  stated  that  a  tradesman  had  no  business  to 
inquire  into  what  dealings  an  infent  had  with  others,  that  he 
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was  of  opinion  the  tradesman  was  bound  to  make  snch  inqiUry ;        179^ 
and  if  the  infant  had  contracted  other  debts  at  the  same  time^:       ~^ 
br  the  same  sort  of  articles  for  which  the  action  was  brought^       against 
that  such  was  good  evidence  to   rebut  the   presumption  of  FoTHiacm«u 
necessaries. 

The  jury  found  a  verdict  for  the  phuntafi^  against  his.  Lord^* 
ship's  direction. 

Mingay  and r  for  the  pliuntiff. 

Bemxrqft  and  Shepherd  for  the  defendant 

Vide  Handj  v.  Slaney^  S  T.  R.  ^'TS. 


-^ —  C2M]: 

Read  against  Passer.  TiesdM, 

Dee*  Sd. 
n^HIS  was  an  issue  directed  out  of  the  Court  of  Chancery.     The  re^pster 

-■■      The  question  for  the  decision  of  the  Court  of    Kind's  of  mamages 
~       ,  ^,  ««Ti     «  *, .        «  n     «  11.        1        solemnized  m 

Bendi  was,  **  Whether  one  Edward  Bead  was  the  heur  at  law,  the  Fleet,  is 

to  Ann  Bottom^  his  mother,  deceased  ?'    This  question  turned  «w>t  eYidence. 

on  the  fact,  of  whether  a  marriage  had  ever  actually  taken  place 

between  the  plaintiff's  father  and  mother,  the  plaintiff  claiming 

as  heir  at  law  to  his  mother,  Ann  Bottom^  who  had  been  last 

seised ;  it  being  contended  on  the  part  of  the  defendant  that  the 

plaintiff  was  ill^timate. 

The  marriage  was  stated  to  have  taken  place  in  January  1758, 
which  was  the  year  preceding  the  marriage-act,  which  passed 
S5th  of  March  1754-. 

The  counsel  for  the  plaintiff  rested  their  case  principally  on 
cohabitation^  and  on  the  iather  and  mother's  bdng  always  con* 
sidered  in  the  fiunily,  and  received  as  man  and  wife;  and 
brought  many  witnesses,  relations  of  the  family,  to  prove  the 
fret:  and  lastly,  offered  in  evidence  a  register  of  the  marriage 
from  the  Fleet-hookA^  which  they  produced,  and  contended  to 
be  evidence,  being  antecedent  to  the  marriage-act. 

On  the  first  witness  being  called,  who  was  son  to  the  pkdntiff^s 
fiitber^s  brother,  to  prove  the  cohabitation  and  reception  as  man. 
and  wife,  Min^nf,  for  the  defendant,  took  Lord  Kemyon's  opi^ 
nion,  whether  it  was  not  competent  for  him  to  ask,  if  he  had 
over  heard  the  parties  deceased  say  that  they  had  been  actually  [  214  ] 
aiarried?  and  if  so,  whether  it  would  not  then  be  incumbent  on 
the  plaintiff  to  bring  evidence  of  the  actual  marriage?  and-, 
whether  the  plaintiff  would  not  be  thereby  prevented  firom 
going  into  the  iQf<nrior  cividcnoe  from  cohabitKtion>  repute 
tiottf  &c.  . 

Lord 
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1794.  ^Lprd  Kekton  said,  That  evidence  from  cohabitation,  recep- 

tion  by  the  party's  family  as  man  and  wife,  was  under  every  cir- 

arahut       cumstance  admissible,  and  prima  fade  evidence  of  marriage  to 

Passer.      go  to  the  jury. 

•As weU  since       ^Vide  the  case  of  Haroey  v.   Harvey^  2  Blackst.  Rep.  877, 

act  as  before     where  cohabitation  and  evidence  from  circumstances  of  acknow- 

cohabitation,    ledgment  was  held  on  a  solemn   appeal  to  the  delegates  to  be 

thcN&mily,       good  evidence  of  a  marriage,  even  inter  vivos^  without  any  evi- 

&c.  are  evi-      dence  of  the  actual  solemnization  of  any  ceremony  previous  to 

iTiS  ^"     *e  marriage-act  25th  Geo.  IL] 

riage,  tbough  And  his  Lordship  added,  that  though  the  marriage-act  had 
prod^^'^**  introduced  registers  of  marriages,  that  registration  made  no 
part  of  the  validity  of  a  marriage ;  it  went  but  in  proof  of  it. 
And,  that  now,  as  well  as  before  the  passing  of  that  act,  co-^ 
habitation,  acknowledgment,  and  reception  by  the  family,  was 
good  and  admissible  evidence  of  a  marriage,  though  no  register 
whatever  was  produced. 

Garrow  then  offered  in  evidence  a  book  containing  the  regis- 
ters of  the  marriages  in  the  Fleet,  which  he  stated  to  be  an 
original  register,   as  evidence  of  a  marriage  de  facto  having 
there  taken  place  between  the  parties, 
r  215  1  Lord  Kenyon  said.  That  as  it  often  occurred  that  this  evi- 

dence was  offered  in  proof  of  an  actual  marriage,  it  was  proper 
to  give  his  decided  opinion  concerning  the  evidence  of  these 
registers. 

He  said,  that  in  a  case  on  the  Home  Circuit  last  summer,  he 
had  admitted  such  registers  in  evidence  ;  but  though  he  had  not 
then  made  up  his  mind  concerning  their  admissibility,  that  he 
then  thought  them  a  species  of  evidence  of  a  very  doubtful  and 
dangerous  nature,  and  had  in  summing  up,  observed  to  that 
effect  to  the  jury*.  His  Lordship  said,  that  in  a  late  case  at 
the  last  Shremsbury  assizesf,  they  had  been  admitted  by  Mr. 
Justice  Heath;  but  notwithstanding  his  respect  for  that  learned 
judge's  opinion,  he  thought  himself  bound  to  dissent,  and  to 
give  it  as  his  settled  opinion,  that  they  were  a  species  of  evidence 
which  ought  never  to  be  admitted. 

His  Lordship  said,  that  he  had  looked  into  the  books  con- 
cerning the  admissibility  of  such  testimony,  and  found  that  they 
accorded  with  him :  that  in  a  case  before  Lord  Hardwicke, 
where  a  book  such  as  the  present  was  offered  in  evidence,  he 

*  Doe  ex  dem.  Orrell  v.  MadJox^  MaiJjtone  Sum.  Ass.  1794,  ante. 
t  Lloyd  y.  Pauinghanii  Sum.  Asa.  Shrewduryf  1794. 

tore 
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tore  the  book,  and  said  such  evidence  should  never  be  admitted        1794. 

in  a  court  of  justice.    That  Lord  Chief  Justice  De  Grey  had        "; 
,  -   -    •  Read 

been  of  the  same  opinion.  agamn 

He  cited  Miller  v.  Morris^  1  Black.  Rep.  623*  With  respect  PAssBa. 
to  the  entries  in  the  books  themselves,  his  Lordship  observed, 
that  they  could  be  taken  in  no  other  point  of  view  than  as  pri*-  [  216  ] 
vate  memoranda,  which  were  not  evidence.  But  that  these 
entries  were  of  less  legal  authority  even  than  the  private  memo-; 
randa  of  third  persons,  inasmuch,  as  they  were  made  not  only  by 
third  persons,  but  by  persons  who  knew  while  they  were  doing 
them  that  they  were  illegal,  and  for  which  they  were  liable  to 
punishment  by  the  canons  of  the  church. 

His  Lordship  therefore  totally  rejected  them,  as  a  species  of 
evidence  completely  inadmissible. 

In  the  course  of  the  cause,  Garrao)  for  the  plaintiff,  proposed  Where  a  no- 
te ffive  in  evidence  a  deed  which  was  in  possession  of  the  opuo-  ^9^  "^  "®^ 

"  *^  *  *^       ffivcn  to  pro* 

site  party,  and  which  he  had  given  notice  to  produce.  ducea  deed. 

Not  beinc:  able  to  prove  the  notice,  he  called  the  attorney  for  ^^  which  ikv 

tice  caoDot  be 
the  defendant,  and  asked  him  if  he  had  not  received  such  a  no-  proved,  the 

tice  to  produce  the  deed.     He  answered  in  the  affirmative;  upon  *^™5J  ^^   ', 

which  Garrow  called  upon  him  to  produce  it.  party  cannot 

Mingay  objected  to  the  right  iiji  the  plaintiff's  counsel  to  call  oeciWupoo 
on  the  defendant's  attorney  for  the  production  of  any  instru-  he  having^aS 
ment  under  such  evidence.  mitted  a  r©-   » 

Lord  Kenyon  ruled,  that  under  these  circumstances  he  was  ^^^^^      * 
not  bound  to  produce  it. 

Garrow  and  Shepherd  for  the  plaintiff. 

Mingay  for  the  defendant. 

Vide  May  v.  Jlfoy,  Bull.  N.  P.  112.    St.  Peter^s^  Worcater^  v.  6U  Swin* 
firi^  Bur.  Silt.  Cas.  25. 


Jones  against  Brown,  et  alt.  nursdav 

^^H£  declaration  in  this  case  stated,  that  the  defendants  made  inan  actioo 

-^    an  assault  on  one  Joshua  Jones,  then  and  still  being  the  for  beating  the 

•son  and  servant  of  the  plaintiff,  and  then  being  employed  as  the  plaintiff, 

servant  of  the  plaintiff,  in  and  about  his  business,  and  then  and  stating  him  as 

there  beat,  &c.  him  ;  by  reason  whereof  the  said  Joshua  became  ^l  fe^h^  Lr 

unable  to  perform  the  business  of  the  said  plaintiff.  piodjerwtium 

ami  Jit  f  it  is 
not  necessary  to  shew  that  the  son  did  any  material  business  for  the  fiithcr ;  it  is  sufficient 
that  he  lives  m  his  house,  and  is  part  of  his  family. 

In 
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179^  Jn  the  cowrae  of  the  cause  it  became  a  question^  Whether  it 

was  neoesBary  for  the  plabtiff  to  shew  in  evidence  that  the  son, 
in  point  of  fact,  did  any  service  for  his  &ther  in  his  business, 
pursuant  to  the  allegation  in. the  dedaration  to  that  effect  ? 

Lord  Kbnyom  rukd,  that  it  was  sufficient  to  shew  that  the 
son  lived  in  and  was  pact  of  his  fieOber's  fiunily,  and  that  it  alone 
would  raise  a  service  by  implication,  which  was  sufficient  to  sup- 
port that  allegation,  and  to  maintain  the  action. 

Adam  and  Shepherd  tor  the  plaintiffi 

Gqrram  ((Xt  the  defendant. 

Tide  Bennett  v.  Jikottf  S  T.  R.  1S6.    PostUthtwaite  v.  BarkSf  S  Burr.  1878. 


Samedojf. 

[  «218  1  Nash  against  Turner. 

£tea^  A  SSUMPSIT  to  recover  a  sum  of  money  paid  for  the  Bx- 

.._^^.  J^  tures  belonging  to  certain  premises,  which  had  been  sold 


^b>t  isaoK*  dj  the  defendant,  but  without  any  title, 
prate  tfte as*  *  The  defendant  was  the  original  lessee;  and  the  plaintiff 
signmeoft  by  claimed  the  premises^  under  an  assignment  from  him. 
'^tj^twm:  wii>  "^^^  original  lease  was  produced' in  evidence;  on  the  back  of 
aetiy  without  which  die  assignment  to  the  plaintiff  was  indorsed. 
Simwiaiht  "^^  subscribing  witness  proved  the  indorsed  assignment  to 
origifial  deed^  have  been  regularly  executed ;  but  there  was  no  witness  called 
to  prove  the  execution  qS  the  ori^al  deed,  which  Mir^ay  con- 
tended to  be  necessary. 

Lord  Kbnyon  ruled,  that  it  was  sufficient  to  prove  by  the 
subscribing  witness  the  execution  of  the  assignment;  for  the  as- 
signm^t  having  adopted  the  original  deed  in  all  its  parts,  it 
became  as  one  deed,  and  proof  of  it  was  therefore  sufficient  fpr 
the  whole. 

Garrow  and  Marryat  for  the  plaintiff. 
Mingay  and  Baldwin  for  the  defendant. 


PrUdy^  Dickinson  against  Brown,  et  alt. 

Dec.  6^  ' 

Qu.  If  the       npBESPASS  vi  et  armis  for  breaking  and  Altering  the  plain- 

^^^jf^  ^*^*  ^^"*®  ^^  ^^  ^^^  ^y  ®^  October^  1793,  and  assault^ 

tard  child  is     ing  and  felsely  imprisoning  him» 
taken  up  un- 
der a  warrant,  and  brought  before  a  maeistrate  m  order  to  make  him  find  sureties  to  indemnily 
the  parish,  and  is  let  {^  on  promise  to  find  8uch»^whether  ia  case  he  neglects  to  find  suco 
surety,  he  can  be  agam  taken  up  under  the  same  warrant ; 

Plea 
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Flea  of  Not  Ooil^,  and  a  joidfication  that  the  defiBodants  had       179k 
*  entered  by  virtue  of  awarranifrom  ajaadceofpeaoa  toappr*-       ~~ 

kend  the  plaintiff  as  the  putative  &ther  of  a  baetard*  diild.  ^^^^ 

f  Tliere  was  a  new  assignmeit  c(  the  ofience^  as  done  on  the  Baowa^ 

17th  day  of  Jmuaiy  1794»  in  order  to  fix  the  ofiEence  to  that  ^  ^^^  ^ 

^y*  ,    .     tVidethc« 

The  fiicts  ^)pearing  in  evidence  were,   that   the    plaintiff  cases,  toL  L 

having  been  charged  as  the  father  of  a  haalard  child  in  the  be**  ^^*  ^^ 

ginning  of  the  month  of  SeptembeVf  1793,  a  warrant  issued,, 

directed  to  the  defendants  to  take  him  upon  that  charge,  in  order 

to  make  an  order  of  filiation  on  him. 

On  that  warrant  he  was  apprdiended  and  brought  before  a 
magistrate,  when  the  parish-K^cers  being  content  to  libemle 
him  on  his  giving  security  to  indemnify  the  parish,  it  had  been 
proposed  to  enter  into  a  bond  himself,  with  two  sureties,  to  in- 
demnify  the  parish  :  a  bond  was  prepared  and  executed  at  that 
time  by  him  and  one  surety  only*  At  the  time  he  was  cBs-* 
charged,  two  guineas  were  claimed  by  the  vestry-clerk  as  hia 
fees;  for  which  the  {daintiff  gave  his  note  two  months  after 
date. 

The  note  not  being  paid  when  due,  and  some  time  having 
elapsed  from  that  period,  the  plaintiff  was  on  the  17th  day  of 
Jofttuuy  following  taken  into  custody  by  the  four  defendants ; 
and  being  brought  before  a  justice  of  peace^  the  defendants  pro-, 
duced  as  their  authority  for  arresting  him,  the  warrant  which 
had  been  granted  in  the  September  preceding. 

It  appeared,  that  in  point  of  fact,  the  bond  of  indemnity  to 
the  parish,  had  never  been  executed  by  the  second  surety,  as  had 
been  proposed ;  and  the  pretext  for  the  second  arrest,  set  up  by  [  220  ] 
the  defendants,  was,  that  they  had  taken  the  plaintiff  into  cus- 
tody, imder  the  first  warrant,  for  the  purpose  of  compelling  him 
to  find  the  additional  surety  in  the  bond,  as  he  had  at  first  pro- 
posed,  and  at  which  time  he  had  consented  that  the  first  war- 
rant should  remain  in  force  till  the  bond  was  executed  by  the 
second  surety. 

The  counsel  for  the  plaintiff  contended  that  the  statute  18 
Elix.  having  given  justices  of  peace  power  to  issue  their  warrant 
to  apprehend  the  putative  fiither  of  a  bastard  child,  BXkd  to  make 
an  order  thereon,  and  the  parish  having  agreed  to  accept  the 
bond,  that  the  warrant  was  fimctw  officio  when  the  party  waa 
brought  before  the  justice^  it  having  issued  only  for  the  purpose 
of  bringing  the  party  beford  the  justice  tp  answ^  t)i^  copplaint* 

and 
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1794. 

Dickinson 
agmtut 

BBOWNy 

etalt. 


[  221  1 


and  to  abide  his  adjudication :  that  the  warrant  therefore  could 
be  no  justification  of  the  second  arrest. 

Lord  Kenyon  ruled^  that  the  warrant  being  for  the  purpose 
of  bringing  the  party  before  the  justice,  in  order  to  compel  him 
to  indemnify  the  parish,  that  till  that  purpose  was  completed, 
the  warrant  continued  in  force,  and  would  so  continue  for  any 
indefinite  time,  until  the  parish  had  obtained  that  indemnity 
which  was  the  object  of  their  original  complaint.  That  in  this 
case  it  appeared,  that  the  object  of  the  original  arrest  had  not 
been  performed,  as  the  plaintiff  had  not  found  two  sureties,  as 
he  had  undertaken,  himself  and  one  surety  only  having  executed 
the  bond ;  and  that  the  second  arrest  was  therefore  justified  by 
the  warrant.  His  Lordship  therefore  directed  the  jury  to  find 
for  the  defendant;  which  they  did. 

Mingay^  the  Common  Serjeant^  and  Espinasse  for  the  plaintiff. 

GarronD  and  Shepherd  for  the  defendant. 

In  the  next  term  Espinasse  moved  for  a  new  trial,  and  2 
Hawk,  P.  C.  130,  §  9,  was  cited  to  shew  that  the  warrant  was* 
after  the  first  arrest  functus  officio  ;  and  that  the  second  afrest 
made  in  this  case  was  therefore  contrary  to  law. 

The  Court  of  King's  Bench  refused  the  rule:  but  it  appeared 
to  be  rather  on  the  ground  of  the  plaintifi^s  having  consented 
that  the  warrant  should  remain  in  force  until  the  second  surety 
to  the  parish  was  perfected,  than  as  holding  the  second  arrest 
under  the  warrant  to  be  legaL 

Vide  Mayhru)  v.  HilU  8  T.  IL  110. 


Same  day. 

In  an  action 
by  one  attor- 
ney against 
another  for 
agency  busi- 
nessyabiil 
need  not  be 
delivered 
signedy  under 
Stat.  S  Geo*  9. 
r.  23. 
[  222  ] 


Nelson  against  Garforth. 

ASSUMPSIT  by  the  plaintiff,  who  was  an  attorney  living  in 
Westmoreland,  to  recover  from  the  defendant  a  sum   of 
money  due  to  him  for  agency,  in  the  prosecuting  of  several 
causes  in  which  the  defendant  had  been  concerned  las  attorney. 
Plea  of  non-assumpsit. 

No  bill  had  been  delivered  under  stat.  2  Geo.  2.  c.  23,  signed 
by  the  plaintiff,  which  the  defendant's  counsel  objected  was 
necessary,  the  statute  being  in  general  terms,  and  there  being 
no  reason  for  dispensing  with  it  in  one  case  more  than  another. 
Lord  Kenyon  ruled,  that  where  the  action  was  by  an  attor- 
ney for  business  done,  as  agent  to  another  attorney^  that  the 

plaintiff 
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plaintiff  was  not  under  the  statute  obliged  to  deliver  a  bill       .1794, 
signed,  as  where  he  delivered  it  to  a  client.  .^~: 

Bearcroft  and  Skepherd  fot  the  plaintiff.  Agmmt 

Mingay  for  the  defendant.  Garfobth. 

Vide  Ford  v.  Maxwell,  H.  Bl.  519,  &  po«t  120. 


SnELL   against  Rice.  Same  Jay. 

\  SSUMPSIT  for  goodstsold  and  delivered,  and  work  and  la-  Where  an  in- 
bour.  judgment  has 

Plea  of  non-assumpsit.  ^°  "^^"^ 

The  plaintiff  having  in  the  course  of  the  preceduig  term  signed  ^q  terms  that 
judgment  against  the  defendant  for  want  of  a  plea,  the  Court  had  thedefcncknt 
on  application  set  that  judgment  aside;  but  it  having  been  sug-  orgivecover- 
gested  that  the  defendant  meant  to  set  up  coverture,  and  some  ture  in  evi- 
other  matters  in  defence,  which  did  not  go  to  the  merits,  in  case  d^n^mtcan- 
she  was  let  in  to  try,  the  Court  in  setting  the  judgment  aside  had  not  ^ve  a  real 
imposed  terms  on  her;  one  of  which  was,  "  that  she  should  nei-  ^^^^^^^ 
ther  plead  her  coverture,  nor  give  it  in  evidence,  in  bar  of  the  prove  that  the 
plaintirs  action."  gS^S,S^ 

The  plaintiff  proved  the  sale  and  delivery  of  the  goods.  the  credit  of 

Mingay,  of  counsel  for  the  defendant,  offered  to  go  into  evi-  ^  husband, 
dence  to  prove,  that  in  point  of  fact  the  defendant  was  really 
married;  contending  that  the  meaning  of  that  part  of  the  rule  of 
Court,  whereby  the  defendant  was  prevented  giving  evidence  of 
coverture,  did  not  mean  to  exclude  her  from  a  bondjide  defence 
of  real  coverture,  it  only  meant  to  prevent  her  from  setting  up  a  [  223  ] 
fraudulent  or  pretended  marriage,  or  other  such  defence  as  did 
not  go  to  the  merits.  At  all  events,  he  contended,  that  without 
charging  the  husband  <<  eo  nomine,*  that  he  might  be  admitted  to 
shew  that  the  goods  were  furnished,  and  the  work  done  on  his 
credit,  and  not  on  the  credit  of  the  defendant. 

Lord  Kenton  said,  that  to  admit  this  evidence  would  be  in 
efifect  to  defeat  the  rule  of  Court.  That  the  rule  meant  to  confine 
the  defendant  to  dispute  only  the  demand,  and  to  prevent  her 
from  taking  any  such  collateral  defence^  and  thereby  to  exclude 
i^iy  question  as  to  coverture,  in  whatever  shape  it  might  arise^  as 
such  was  a  collateral  defence ;  neither  could  the  defendant  go  into 
evidence  to  charge  the  husband,  as  to  allow  the  defendant  to  go 
into  evidence  that  a  certain  person,  not  describing  him  as  the  de- 
fendant's husband,  was  liable,  was  in  fact  admitting  evidence  of 

coverture, 
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1?M«      ccnrevtiire^  and  a  clear  evasion  of  the  rule;  and  so  could  not  be 
~~       admitted. — His  Lordship  therefore  rgected  the  whole  of  the  evi- 
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dence ;  and  the  plaintiiF  recovered. 
Shepherd  and  I^awes  for  the  plaintiiF. 
Mingcy  iot  the  defendant* 


[  284  ] 

Someday.  FeIZE  OgatnSt  RaNDALU 

Where  a  ere-  ^T^HIS  was  an  action  of  a5Sttmp5f>  against  the  defendant,  as  ac- 

J^^^    -*•    ceptorofa  bill  of  exchange. 

pontton  for         Pl^  of  the  general  issue  non^assumpsiL 

^^^^d        The  defence  relied  on,  on  the  part  of  the  defendant,  was,  that 

deed,  where-   A®  biU  ^^  ^oid,  as  having  been  given  under  the  following  cir* 

by  he  b  to  re-  cumstances : — 

cove  ^fllff  paTu  

typf  of  hU         The  defendant  was  the  &ther-in-law  of  a  person  of  the  name 

ownpoMticm     of  UPDonm^.    In  the  year  1 792.  WDonoi^h  became  insolvent, 

^^^gi^  and  his  efiects  were  assigned  to  one  NLcrley^  in  trust  for  his  credi- 

dadtn;  if  the     tors,  who  had  agreed  to  take  a  composition  of  fifteen  shillings  in 

^ujjy^    the  pound;  ten  shillings  in  the  pound  to  be  paid  by  bills  of  ex- 

^mor  to  giir  change,  drawn  by  WDonough^  and  accepted  by  BandaU  the  d&- 

^S^^iihortl  fiaidant ;  one  third  payable  within  six  months,  one  third  within 

er  date  than     twelve  months,  and  the  remaining  third  within  oghteen  months ; 

^w  given  to  ^^  remaining  five  shillings  to  be  secured  by  notes  of  hand  of 

cares  a  surety  lUtDtmough  himself,  payable  in  two  years. 

Wmfo  ^^r       ^^  ^"^  ^^  Stated,  that  the  pWntiff  refused  to  sign  the  composi- 

payment,auch  tion-deed,  until  M'Donough  got  for  him  the  defendant's  accept- 

notes  are  not    anc^  for  the  whole  fifteen  shillings  in  the  pound,  by  bills  at  six, 

^     "*   ^*     twelve,  eighteen,  and  twenty-four  months ;  which  bills  were  made 

payable  to  Morlej/f  and  by  him  indorsed,  and  this,  independent  of 

the  note  for  five  shillings  in  the  pound,  to  be  given  by  M*J)(maiigk 

himself;  and  upon  one  of  the  bills  the  present  action  was  brought. 

[  225  ]         Upon  this  case  being  made  out  in  evid^ice,  Mingay^  of  eoun- 

sel  for  die  drfendant,  contended,  that  the  bills  given  under  such 

eircumstanoes  were  void ;  he  cited  the  case  of  Coekshot  v.  Bennett 

2  Term  Bep.  76S,  and  argued,  that  on  the  authority  of  that  oase 

and  odier  snbsequait  decisions  in  which  it  had  been  reeogniaed, 

that  a  creditor  who  agrees  to  take  a  composition  firom  his  debtor, 

cannot  vary  in  any  relspect  the  securi^  which  is  g^ven  to  the  bulk 

of  the  ^editors;  as  for  example^  by  procuring  anediep  person  to 

join  in  diat  form  of  security  given  to  the  other  creditor  or  by 

shortemng  the  time  within  fi4iieh  theoomposition  waslo  be  paid ; 

for 
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JSat  sach  was  a  fraud  on  the  other  creditors,  who  had  aright  toilK  1794. 
sist  on  the  same  terms;  and  he  therefore  insisted  that  a  security  ■— ■■ 
given  under  such  circumstances  was  void*  ^Sa 

Lord  Kenyon  said,  that  the  cases  had  only  gone  the  length  of  Ramdaxx.. 
deciding,  that  where  a  creditor  procures  from  his  debtor  a  aeoo- 
rity  for  the  payment  of  a  sum  beyond  that  secured  to  the  other 
creditors,  that  such  was  void;  but  that  the  securi^  so  taken  for 
the  overplus  only  was  void,  not  that  for  the  composition  itself. 
But  his  Lordship  added,  that  he  was  of  opinion  that  altering  the 
mode  of  pajrment,  or  procuring  another  to  join  in  the  security, 
did  not  seem  to  come  within  the  prindide  upon  which  the  other 
cases  had  been  decided,  inasmuch  as  the  debtor  was  not  diarged 
with  the  payment  of  any  .greater  sum  than  that  reserved  by  the 
composition-deed,  nor  was  any  additional  burthen  thereby  im- 
posed on  him.  His  lordship  dierefore  ruled,  that  as  this  action 
was  broaght  on  one  of  the  notes,  part  of  the  fifteen  shillings  in  r  225 1 
the  pound,  that  the  note  was  good  in  law,  and  the  pbintiff  inti* 
tied  to  recover. 

Gamm  and  Wigley  for  the  plaintifil 
^  3imgay  and  Shepherd  for  the  defendant. 

In  the  next  term  a  new  trial  was  moved  fer,  on  the  grounds  of  e  T.  R.  146. 
a  supposed  misdirection  of  the  Judge.    Bot  the  Court  of  King's 
Bench  agreed  in  opinion  with  his  Lordship,  and  refused  the  rule. 

Vide  Jackson  v.  Duchmre^  S  T.  R.  551.    Sumner  v.  BraJ^f  1  H.  Bl.  647. 
JaeksmY.  Lommif  4  T.  R.  166. 


The  Kino  on  the  Prosecution  of  Sermon  against  Lord 

Abinodon. 

npHIS  was  an  information  filed  by  leave  of  the  Court  against  If  a  member 
A   thedefend«.tforaUbeL  SffiTS 

The  libel  complained  of  was  a  paragraph  in  the  public  news-  newspapera 
papers,  stated  to  be  part  ofa  speech  ddivered  by  Lord  ^ttt«^dem  Sj^i^ 
in  the  Hoose  of  Lords.  parliament. 

The  drcnmstances  under  which  it  had  been  given  to  the  world  SarewTrf*"* 
as  they  appeared  in  evidence  were,  that  Lord  Mingdon  having  in  slaiidenms  na- 
tfae  Hoose  of  Lords  given  notice  of  his  intention  to  bring  in  a  bill  SSm^lT  "* 
Ae  ensuing  sessions  of  Pariiament,  to  regulate  the  practice  of  at-  inforaiadcm 
-tOTnies,  had  in  the  course  of  his  speech  mentioned  his  having  em-  km^J!!!^ 
idoyid  Mr.  £bww  of  Gf»*4ysJm  as  his  attorney,  and  after  im^  had^i?!md^ 

been  merely 
deliveitd  io  parluunent,  they  would  be  difpunishable  in  the  Courts  at  Wistmhuur. 

invective 
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1794.       invective^  charged  him  with  improper  conduct  in  his  pro^iott, 

.^^^^^     with  pettyfoggmg  practices,  and  other  matters  highly  injurious  to 

agaitut       t^  character  of  Mr.  Sermon.    This  speech  his  Lordship  read  in 

Lord  Abikq.  the  House  of  Lords  from  a  written  paper ;  which  paper  he  had, 

at  his  own  expense,  sent  and  had  printed  in  several  of  the  public 

papers. 

This  trial  exhibited  the  novel  spectacle  in  Westminster  Hall  of 
a  peer,  unassisted  by  counsel  or  attorney,  appearing  to  plead  his 
own  cause. 
[  227  ]  His  Lordship  admitted  the  writing  and  publishing  of  the  paper 

charged  in  the  information,  but  contended  that  it  was  not  a  libel, 
inasmuch  as  the  several  matters  charged  in  it  were  true.  But  to 
substantiate  his  allegations  against  Mr.  Sermon^  called  no  wit- 
nesses, nor  adduced  any  evidence  whatever. 

In  the  beginning  of  his  speech  his  Lordship  stated  it  to  be  the 
privilege  of  peers,  situated  as  he  was,  to  sit  covered  in  court,  and 
have  a  pkce  assigned  to  them.  He  relied  on  only  one  matter  of 
law,  namely,  that  as  the  law  and  custom  of  Parliament  allows  a 
member  to  state  in  the  House  any  facts  or  matters,  however  they 
might  reflect  on  an  individual,  or  charge  him  with  any  crimes  or 
offences  whatsoever,  and  such  was  dispunishable  by  the  law  of 
Parliament,  his  Lordship  from  thence  contended,  that  he  had  a 
right  to  print  what  he  had  a  right  to  deliver,  vtrithout  punishment 
-^  or  animadversion. 
proewluSon  When  his  Lordship  sat  down,  Erskine^  of  counsel  for  the  pro- 

wherethede-i  secution,  rose  to  reply. 

f I    A    If  i  ff 

S^^^Sel        ^''^  Kenyon  observed,  that  as  the  defendant  had  called  no 
the  counsel       witnesses,  he  thought  it  irregular  in  the  counsel  for  the  prosecu- 

entidedtoa  *It  was  answered,  that  it  was  a  privilege  of  the  counsel  for  the 

"P^y*         *    prosecution,  and  said  to  have  been  often  allowed  on  circuit. 

.  t  ♦228  ]         Lord  Kenyon  said,  that  though  the  Attorney-General  might 

be  entitled  to  it,  it  was  a  privilege  he  thought  no  other  counsel 

for  the  prosecution  ought  to  have:  that  he  had  never  claimed  it 

while  a  counsel,  and  holding  a  high  o£Sce  under  the  crown ;  and 

that  he  would  not  now  make  a  precedent  of  what  he  disapproved. 

In  a  criminal        The  Chief  Justice  then  proceeded  to  observe,  that  with  respect 

^^^'a^er  ^^  *^  privilege  claimed  by  Lord  Abingdon^  in  the  present  case 

inK.B.be       none  such  existed.     That  as  to  the  words  in  question,  had  they 

Ir.i?^o1S^,  been  spoken  in  the  House  of  Lords,  and  confined  to  iu  walls, 

or  to  have  a      that  Court  would  have  no  jurisdiction  to  call  his  Lordship  before 

fJHSnT'®^  ^hem,  to  answer  for  them  as  an  offence;  but  that  in  the  present 

case. 
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casCf  the  ofience  was  the  publication  under  his  authority  and        ITQi*. 

sanction,  and  at  his  expense:  That  a  member  of  Parliament  had        

certainly  a  right  to  publish  his  speech,  but  that  speech  should       against 
not  be  made  the  vehicle  of  slander  against  any  individual;  if  it    LordABiKO* 
was,  it  was  a  libel :  That  in  order  to  constitute  a  libel,  the  mind         ^^^' 
must  be  in  fault,  and  shew  a  malicious  intention  to  defame,  for, 
if  published  inadvertently,  it  would  not  be  a  libel;  but  where  a 
libellous  publication  appeared  unexplained  by  any  evidence,  the 
jury  should  judge  from  the  overt  act,  and  where  the  publication 
contained  a  charge  slanderous  in  its  nature,  should  from  thence 
infer  that  the  intention  was  malicious. 

The  jury  found  his  Lordship  guilty.  [  229  ] 

The  jury  was  a  special  one,  and  struck  by  the  prosecutor.  In  criminal 
Tsrskine  asked  for  the  Judge's  certificate.     Lord  Kenyon  said,  S^j^^£°^^ 
that  in  a  criminal  case  of  this  nature  he  could  not  certify  so  as  not  certify  for 
to  give  the  cost..-  J^-?4» 

Erskinef  GarraWf  Chambre^  and  Gaselee  for  the  prosecution. 

In  the  next  term  Lord  Abingdon  was  brought  up  to  receive 
die  judgment  of  the  Court,  which  was,  that  he  should  be  impri* 
•oned  for  three  months,  pay  a  fine  of  100/.,  and  find  security  for 
hb  good  behaviour. 

Vide  Rgx  v.  Bate  and  Haswelly  Dougl.  572. 


Neale  ex  dem.  Leroux  against  Parkin  and  same  day. 

Lambert.  ^  #230  ] 

EJECTMENT  brouffht  to  recover  a  piece  of  ground  situated  On  a  demise 
«  r*i        .1  i.*^. ,«  of  a  piece  o£ 

at  Sommers  Town  m  the  county  of  Middlesex.  ground  on 

The  case  in  evidence  was,  that  Leroux^  the  lessor  of  the  plain-  which  a  tenant 

ti£^  being  possessed  of  a  large  piece  of  ground,  had  let  the  same  it^corresponds 

out  on  boilding  leases  in  diflerent  lots,  and  had  demised  to  one  widi  the  abiiu 

Brydget  the  part  described  in  the  lease  by  proper  abuttals,  and  ^*^5rS^ 

containing  (among  other  parts  of  the  description)  from  east  to  measured dit- 

west  69  feet,  more  or  less.  iT^IJ^^ 

Upon  this  demise  the  tenant  erected  an  house,  but  had  in  fact  and  the  lessor 

covered  62  feet  and  a  half;  but  which  spacer  though  not  corre-  ?^***^*^^" 

spending  *  with  the  measurement,  corresponded  with  the  abuttals  wuhout  ob- 

as  set  out  in  the  lease.  fe^^*°  '^ 

To  recover  this  space  of  three  feet  and  a  half,  being  so  much  afterwards  be 

allowed  to 
claim  the  overplus  above  the  measured  distancei  on  the  footing  of  an  encroachment* 

Vol.  I.  K  abovt 


no 


CASES  AT  NISI  PRIUS,  K.B. 


1794. 

agahut 
Parkin  and 
Lambert. 


[231  ] 


above  the  59  feet  as  described  in  the  lease,  was  the  object  of  llie^ 
present  ejectment. 

On  the  part  of  the  defendants  it  was  given  in  evidence^  that 
Lerour  the  lessor  lived  in  the  peighbourhood  of  the  premisea: 
that  he  had  marked  and  measured  out  the  ground  on  the  original 
demise  to  Brydges  before  any  building  was  erected,  and  saw  at* 
most  daily  the  work  as  it  proceeded,  without  making  any  ob* 
jection  whatever  on  account  of  the  supposed  incroachmeni:  lhi% 
on  the  part  of  the  defendant,  was  urged  as  a  waiver  of  any  sufk- 
posed  right  he  had  to  claim  the  part  so  built  upon;  but  tbqr  eon^ 
tended  that  the  ground  covered  oorre^onded  with  the  abnttalsy 
and  so  passed  by  the  demise,  though  the  measured  distance  mi^t 
not  correspond  with  that  stated  in  the  lease. 

Lord  Kenyon  ruled,  that  the  words  <<more  or  less"  in  tha 
lease  being  indeterminate^  and  the  space  covered  in  &ci  coife- 
sponding  with  the  abuttals,  that  the  tenant  had  a  &ir  tide  to 
insist  that  it  was  meant  that  so  much  should  pass  by  the  detiise; 
but  as  it  had  been  proved  in  the  present  case  that  the  lessor  had 
resided  in  the  neighbourhood,  and  saw  the  daily  progress,  of  the 
work,  that  he  should  not  be  allowed  to  set  up  this  as  an  in^ 
croachment ;  but  at  all  events  it  should  be  left  to  the  jury  ftoot 
thence  to  infer  his  acquiescence. 

The  jury  found  for  the  defendants. 

Mingay  and  SeUon  for  the  plamtifF. 

Garraao  and  Sussell  for  the  defendants. 


A  note  pay- 
able to  ji.  B. 
without  the 
words  "or 
order^''  is  a 
promissory 
note  within 
the  statute. 


Smith  against  Kendal^  Executor. 

^HIS  was  an  action  of  assumpsit  against  the  defendant  as  ex- 
ecutor of  one  Leonard  Askew  deoeased»  and  was  tried  at  the 
sittings  after  the  last  term. 

It  was  brought  to  recover  the  amount  of  a  note  given  by  the 
testator  to  Smith  the  plaintiff. 

The  declaration  contained  no  count  on  the  note  itself,  but 
Qnly  the  common  ones,  for  money  paid,  laid  out,  and  expendedf , 
i^oney  had  and  received,  and  on  aa  account  stated. 

The  defendant  pleaded  non  assumpsit  infra  sex  annos;  and. 

there  was  a  replication  that  the  plaintiff  sued  out  a  latitat  on  the 

26th  o{  September  1798,  and  that  the  cause  of  action  accrued 

within  six  years  before  that  time,  upon  which  issue  was  joined. 

«  The 
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Th6  pkintifFat  the  trial  produced  tfae  ticite  in  evidencei  which        1794?. 

Witt  in  the  followiiiir  words : —  """^ 

°  Smith 

"  Bridgefield,  25ih  June  1 787.        vi^* 
*^  Three  months  afler  date  I  promise  to  pay  Mr.  Smithy  cur-^ 
**  rier,  Cimester^s  Alley,  London,  forty  pounds,  value  received,  in 
*^  trust  for  Mrs.  Elizabeth  Thompsons  as  witness  my  hand, 

"  Leonard  Askew.** 

For  the  defendant  it  was  contended,  that  it  appeared  in  cvi-  [  232  ] 
dence  that  tbd  cau^e  of  action  acjcfued  on  the  25th  o(  September 
1787,  which  was  three  months  after  the  date  of  the  note,  and 
that  of  course  the  six  years  expired  on  the  25tb  September  1793; 
and  the  latitat  not  being  sued  out  till  the  26th  o£  September,  that 
the  statute  of  limitations  had  then  attached  on  the  demand. 

For  the  plaintiff  it  Was  answered,  that  the  note  in  question  Was 
ft  ptbtiiissbi^  note  within  the  statute,  and  therefore,  under  the 
atithdrity  of  the  case  of  Brown  v.  Harraden,  4  Term  Rep.  148., 
entitled  to  thfee  days  df  girace;  so  that  in  fact  ttie  statute  of  limit- 
ations could  not  attach  till  the  28th  oi September,  which  included 
the  thtee  days  of  grace,  and  the  writ  was  sued  out  on  the  26  th. 

The  counsel  for  the  defendant  replied,  that  the  note  offered 
in  evidence  was  not  a  promissory  note  within  the  statute,  the 
Words  "  or  order^*  being  wanting,  which  words  they  contended 
to  be  essential;  that  it  was  therefore  only  evidence  of  q  debt  due 
on  the  25th  o(  September  1787,  and  which  of  course  was  barred 
at  the  expiration  of  this  six  years,  that  was,  on  the  25th  ofSep- 
tember  1793. 

Several  authorities  were  cited  on*both  sides. 

Lord  KcMtOK  sud,  that  as  there  seemed  to  be  authorities  on 
both  sides,  it  was  proper  that  it  should  come  before  the  Court 
of  King'g  Bench,  and  therefore  allowed  a  verdict  to  be  taken  for 
the  defendant,  with  leave  for  the  plaintiff  to  move  to  set  it  aside, 
and  to  enter  up  a  verdict  for  him,  if  the  Cfourt  were  of  opinion  [  233  ] 
that  he  was  entitled  to  recover. 

In  the  next  term  it  was  moved  accordingly;  and  for  the  plain- 
tiff were  cited  Chadwick  v.  Allen,  1  Strange,  706 ;  Cramlington  v. 
Xtxins,  1  l^ow.  4. ;  Moore  v.  Paine,  Cas.  Temp.  Hardwicke,  288. ; 
Camyris  Dig.  tit.  Merchant,  fol.  240. ;  Leitois  v.  Orde,  Cunning-' 
iam  on  Bills  of  Exchange,  113. 

For  the  defendant  were  cited  JoiceUfn  v.  Lasefre,  1 1  Mod.  316. ; 
Sanbfify  v.  Lissett,  2  Stra.  1211.,  and  Dawkes  v.  Lord  Deloraine, 
S  Wils.  207. 

K  2  The 
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1 79  k  The  Court  took  time  to  loolcinto  the  authorities,  when  Lord 

Kenton  delivered  the  opinion  of  the  Court,  that  the  note  was  a 

againjt       promissory  note  within  the  statute,  and  cited  BnrcheU  v.  Slocock^ 
Kendal.      2  Ld.  Raym.  1541.  as  in  point,  and  therefore  ordered  the  ver- 
dict to  be  entered  up  for  the  plaintiff. 
Erskine  and  Henderson  for  the  plaintiff. 
Garraw  and  Bailey  for  the  defendant. 


SITTINGS  AFTER  TERM  AT  GUILDHALL. 


De^i^l  BouRDiLLON  ogoinst  Dalton  ct  alt. 

r  ^234  1 
Wh       bank-  HP^IS  was  an  action  of  covenant  brought  against  the  defend- 
nipt  holds  ants  as  assignees  of  Bellf  a  bankrupt,  to  recover  from  them 

undtfraleaae,    a  gum  of  48/.  for  three  quarters*  rent  of  certain  premises,  of 

rendenogrent,      i.i_»r»iit»i  Tii         .  .         tii 

the  assignees    which  ^BeU  the  bankrupt  had  been  m  possession  when  he  became 


are  not  liable     a  bankrupt, 
coming  due  ^^  ^^^  month  of  June  1789,  Almon  being  possessed  of  the  pre- 

after  the  bank-  mises  under  a  lease  for  42  years,  made  an  under-lease  of  them 
have  never        ^  ®"®  Demies  for  21  years,  reserving  rent 
taken  posses-        In  the  year  1790,  under  an  execution  against  Z)ottw^5,  the 
prcm?8es  ^-     sheriff  sold  the  lease  to  Gilman^  who  sold  to  Bell;  and  he  was  in 
cupied  by  the    possession  under  the  lease  at  the  time  of  his  bankruptcy. 
ankrupt.  Boiirdillon^  the  plaintiff  in  the  action,  had  purchased  Almonds 

interest,  end  of  course  became  entitled  to  the  rent  reserved  to 
Almon^  as  possessed  of  the  reversion. 

The  question  was.  Whether  the  bankrupt,  having  been  in  pos- 
session under  a  lease  rendering  rent,  and  which  had  been  as- 
signed under  his  commission  to  the  defendants  as  his  assignees, 
they  as  such  were  liable  for  the  rent  accrued  since  the  bank- 
ruptcy ? 

Bamej'y  of  counsel  for  the  defendants,  said  they  had  never  been 
in  possession,  and  that  they  could  not  therefore  be  charged  as 
assignees. 

Per  Lord  Kenyon.  The  assignees  certainly  take  this  term 
under  the  assignment;  but  if  it  be  what  the  civil  law  calls  ^<  dani' 
nosa  hcereditas^^  an  interest  producing  nothing  to  the  bankrupt 
[  255  ]  estate,  they  may  abandon  it.  An  assignee  can  only  be  charged 
by  virtue  of  possession ;  there  is  no  proof  that  the  defendants 
ever  took  possession  of  the  premises  disposed  of  in  this  lease;  and 

as 
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as  they  are  not  compelled  to  take  it  in  their  character  of  as-        1794. 
siirnees,  the  action  cannot  be  maintained  against  them.  ' 

rrn  1    '    ,'iP  •*    J  BOURDILLON 

The  plaintm  was  nonsuited.  againjt 

'^ailey  for  the  plainti£P.  ~ 

defendants. 
Vide  Eaton  v.  Jaques^  Oougl.  438. 


Mingajf  and  Bailey  for  the  plainti£P.  Dalton 

Bower  for  the  defendants.  ^  ^  ** 


Bulling  against  Frost.  Same  day. 

A  SSUMPSIT  to  recover  the  sum  of  3/.  10s.  for  money  won  Money  won 
^^    at  play.  ifuJder'io/T' 

It  appeared  in  evidence  that  the  plaintiff  and  the  defendant  is  recoverable 
played  at  cards  at  the  game  of  all-fours,  and  that  the  plaintiff  ^^1^^^^^ 
won  from  the  defendant  the  sum  stated  in  the  declaration. 

The  play  appeared  to  be  &ir,  and  the  sums  won  and  lost  at 
the  sitting  never  amounted  to  10/. 

Lord  Kenyon  said,  he  had  never  before  known  an  action  of 
this  sort  brought  i  but  as  the  play  was  fair,  and  under  10/.,  tliat 
under  the  statute  9  Ann.  c.  14.  such  an  action  might  be  main- 
tained ;  and  therefore  directed  the  jury,  if  they  believed  the 
plaintiff's  witnesses,  to  find  a  verdict  for  him,  which  they  did. 

Garrcm  and  Baldwin  for  the  plaintiff. 

Mingay  and  Lawes  for  the  defendant. 

Vide  Barjeau  v.  Walmsleyt  2  Stra.  1849 ;  Ro&injon  v.  Biami,  2  Burr.  1078  ; 
Wittenkall  v.  Woodf  ante,  18. 


[  236  ] 

Butler  against  Rhodes.  Thursday^ 

Dec.  1 1th. 

A  SSUMPSIT  for  goods  sold  and  delivered.  When  a  cre- 

-*^  Plea  of  the  general  issue.  ditor  agrees 

The  plaintiff  proved  the  delivery  of  the  goods ;  which  was  position  from" 
the  whole  of  his  case.  ™  ^^h^^^** 

Bearcrqfif  of  counsel  for  the  defendant,  stated  his  defence  to  vrhich  the 
be,  that  the  defendant's  affiiirs  having  become  embarrassed,  he  debtor  exe^ 
had  proposed  to  his  creditors  to  pay  them  a  composition  of  105.  of  assignment 
in  the  pound,  and  for  that  purpose,  to  execute  an  assignment  of  of  all  his  pro- 
all  hif  effects  to  trustees,  for  their  benefit.     That  the  plaintiff,  ^^^^  the 
among  others,  having  been  applied  to,  had  consented  to  accept  benefit  of  his 
the  composition,  and  had  ordered  a  draft  of  the  deed  of  assign-  gu^h  o^tor 

shall  not  be 
allowed,  by  refusing  to  execute  such  deed,  to  sue  his  debtor  for  the  whole  of  his  demand. 

men( 
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1794.       mept  to  |be  i^nt  to  hi^  aitfoipey  for  l^^  porm^],  w^if^  h^cl  b^^ 

done ;  and  bis  ^tforpey  had  accordingly  p^fM^  flud  gppiPQVed 

a^^  it  on  his  behalf:  that  in  consequ«ice  of  tb}^  liipp«96<}  %c- 
Rtfbp^.  quiescence  of  the  plaintifiP,  U^e  dee^  h^  b^em  pr?p^red  «nd 
executed  by  the  defendant,  who  therf^by  bod  ^^aigned  Ip  the 
trustees  all  his  effects  for  the  bep^fit  of  hi§  qreditors,  who  had 
consented  to  receive  a  composition ;  but  that  notwithstanding 
the  plaintiff  had  so  given  his  assent  as  before  stated,  he  had  re- 
fused to  execute  the  (i^f  4nd  now  hi^  brQlght  this  action  to 
recover  the  whole  of  his  demand, 
r  237  }  These  facts  were  proved  ;  and  the  draft  as  approved  by  the 
plaintiff's  attorney,  and  the  deed,  were  given  in  evidence. 

Lord  Kenton  ruled,  That  this  evidence  was  a  complete  an- 
swer to  the  plaintiff's  action — he  said  the  principle  upon  which 
the  action  could  not  be  maintained  was,  that  in  consequence  of 
this  act  of  the  plaintiff's,  the  defendant  had  parted  with  all  his 
property,  and  the  other  creditors  had  been  induced  to  execute 
the  deed :  that  this  was  putting  the  defendant  into  a  very  auk- 
ward  situation,  as  by  assigning  all  his  property  he  was  com- 
mitting an  act  of  bankruptcy :  that  it  therefore  never  should  be 
allowed  to  the  plaintiff  to  recede  from  what  he  had  undertaken, 
and  to  evade  the  efiect  of  the  composition,  by  a  reftisal  to  exe- 
cute the  deed  which  had  been  prepared  with  his  consent.  He 
therefore  directed  the  jury  to  find  for  the  defendant. 
Qatrcfox  and  Parke  for  the  plainlifi^ 
Bearcrqft  for  the  defendant. 

Vide  CooUng  v.  No^es^  6  T.  R.  S6S. 


^^- 12*-  M^Mastebs  against  Shoolbr£D« 

Whwe  aA^i  A  SSUMPSIT  on  a  policy  of  insurance. 

£eo  captw«4  '^     Th^  in^uranc?  va»  on  a  ship  called  the  Jl^our  Ikothers^  to 

aodhra^gbt  commence  from  the  i7th  of'JlfarcA,  179S,foi?  si3(nv>nths,  from 

^"^wTSI  W  P^.-Th?  ship  valued,  m  lOOQ/, 

by  &  o^p-  It  was  proved  thf^t  the  ship  wled  firoed  Nm  Brmsn^ick^  ^Ub  a 

Spuria  ^''8^  ^^  ^  ^^^  B^rbqdoes!,  ima4  W^  Captured  by  the  Amk49caik 

bcwfibiherfop  %  French  frigate^  and  ci^vri^  into  Charkstom^  in  Norik  Jfnmcap 

Sfi  owii«m.^  ^h^p  she  ^^^m^ined  apwf^rd^  of  9  mon^  aad  was  thea  sold  by 

tbey  shall  only  f^tbprity  of  tl^  JPref^,  cpnsul  tbere^  as  a  prise,  by  public  ven- 

bp  entitled  to  ^1^^  an^  ^gg  puycha^  by  ib^  captain  (who  had  been  eXf 

recover  on  a  «r  «-         \ 

policy  the  cum  paid  by  the  captain,  and  ^vbai  may  be  expended  in  her  outfit,  and  cannot  re- 

^<WriQr%t9|4l9Alf 

changed) 
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changed)  for  880/.  on  account  of  the  owners,     tn  addition  to  this       1 794. 

sum  90  paid  for  the  vessel,  230/.  was  paid  by  the  captain,  after       : 

hm  had  purchased  her,  for  necessaiy  repalts  at  Charlestcnsm,  and  ^^X*"* 
for  fittiqg  her  out  again  for  a  voyage :  after  which  she  sailed  for  Shoolbred. 
Jamaica. 

The  defendants,  the  insurers,  had  paid  60/.  fer  cent,  into 
court,  as  for  an  average  loss. 

The  plaintiff  contended,  that  the  shi|]l  having  been  captured, 
and  sold  by  the  captors,  after  being  a  month  in  their  possession, 
that  it  was  a  total  loss,  for  which  he  was  entitled  to  recover. 

For  the  defendants,  th«  tfndetwriters,  it  was  tirged,  that  the 
captain  was  to  be  considered  as  the  agent  of  the  insured,  and  as 
purchasing  the  property  insured  for  their  benefit :  that  having 
obtained  that  property  by  his  act,  it  was  to  be  considered  as  if 
no  capture  had  taken  place,  but  the  ship  had  sustained  a  certain 
loss,  which  the  underwriters  were  bound  to  make  good  under 
Ifac}  policy:  that  this  loss  ccmsisted  of  the  3B0l.  paid,  and  so 
much  of  the  290/.  as  was  within  the  policy  ;^  which  loss  they  cid- 
cnlated  at  60/.  per  cent  and  which  they  had  paid  into  court. 

Lord  Kbkyon  safaly  it  was  impossible  to  make  thh  more  than 
an  average  loss :  that  a  policy  of  insurance  was  a  contract  of 
indemnity,  to  which,  and  which  only,  the  insured  had  a  right  to  [  239  ] 
kok :  this  was  the  language  of  BocchiSf  and  its  principle  had 
been  adopted  in  every  decision  on  the  subject ;  thai  it  had  been 
decided,  that  if  a  ship  had  been  sunk  and  weighed  up  again,  if 
it  was;  restored  to  the  owners  they  had  only  a  right  to  go  fin*  an 
average  loss. — Such  also  was  the  case  of  ransoms ;  that  in  the 
preseftt  ease,  the  captain  was  to  be  considered  as  the  agent  for 
tk^  owners^  as  recovering  so  much  property  on  their  account, 
and  that  they  lad  therefore  a  right  to  recover  only  s6  much  as 
wa#  th^  aasottnt  of  the  injury  their  property  had  sustained, 
wl^iek  hB&  m  average  losa;  mid  the  only  question  would  be  for 
the  jury  to  ealcnl^  Whedier  the  60/.  per  cent,  paid  into 
eomrt,-  covered  the  whole  of  the  loss  the  insured  bad  sustained  or 
not? 

It  was  admitted  by  his  Lordship  and  the  counsel.  That  when 
the  sUp  had  been  captured  and  carried  into  port  in  the  enemy's 
poBsessmi^  die  insured  might  then  have  abandoned  it,  and  so 
have  made  it  a  total  loss:  and  the  counsel  for  the  plaintiff  at- 
tmnptted'ttv  malie  out  in  evidenoer  that  the  insured  had  offered 
tn*  d»  so* — But  it  aiq[>eafed  Do  be  an  ofier  to  abandon,  on  tenns 
of  tile  defencbnt^  paying  Mrtakt  billsi^  which  they  not  thinking 

themselves 
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1794.  themselves  liable  to  pay,  had  refused.    Upon  which  his  Lord- 

M'Mastkrs  *^^P  added,  that  not  having  abandoned  in  the  first  instwice,  bat 

agai/ut  having  recovered  the  ship,  ihey  were  bound  to  go  for  an  average 

Shoolbred.  loss  only. 

The  verdict  therefore  was  taken,  subject  to  calculation,  whe- 
ther the  601.  per  cent,  paid  into  court  was  sufficient  to  cover  the 
whole  loss,  taking  it  to  be  an  average  loss  pnly,  the  counsel 
for  the  plamtifF  assertbg  that  it  amounted  to  more  than  60/.  per 
cent. 
[  240  ]  Erskine  and  Baldwin  for  the  plaintiff. 

Bower  and  Garrow  for  the  defendant. 

Vide  Fumeaux  v.  Bradley^  Park  Ins.  s  Ed.  166. 


Samedaif.  HoLST  agaitist  PowNAL  and  Spencer. 

Where  a^car.  rilROVER  for  a  cargo  of  fruit, 
ed  and  bei^  The  plaintiff  was  a  merchant  living  at  Leghorn.    The 

the  ship's  ar-  defendants  were  the  assignees  of  Dutton  and  Co.  of  Liverpooly 

nval,  the  con-     t  i      i        ^ 

signee  be-        ^'^^  ^^^  bankrupts. 

comes  a  bank-       On  the  S6th  of  September^  1792,   Dtdton  and  Co.  gave  the 

vaTo^the^b  plaintiff  an  order  to  charter  on  their  account  a  vessel  for  Livers 

in  the  port       pool^  with  a  cargo  of  fruit. 

tokeBTposses-        '^^^  plaintiff  accordingly  chartered  the  ship  Favourite^  with 

sionofbythe  the  cargo  in  question,  according  to  DuUon  and  Co.'s  direc- 

^ifXiS^  tions. 

she  18  ordered      The  captain  signed  three  bills  of  lading  as  usualy  one  of 
out  to  perform  ^hich  was  sent  to  Button  and  Company. 

not  such  a'  In  the  month  of  March,   1793,  which  was  before  the  arrival 

completion  of  of  the  vessel  at  Liverpool,  the  house  of  Button  and  Co.  stopped 
shall  vestihe    P^yn^^nt,  and  in  the  same  month  were  declared  bankrupts, 
property  in  The  plaintiff  having    heard    of  the    circumstance  of  their 

but  the  cc^* '  'stopping  payment,  sent  one  ot  the  bills  of  lading  to  Staples  and 
signormay  Co.  of  London,  who  authorized  a  Mr.  EUames  of  Liverpool,  as 
Se  Mods  M  ^^^^  ^  ^®  plaintiff,  to  stop  the  cargo  before  it  was  delivered  to 
in  tramitUf  "Button  and  Co.  under  the  first  bill  of  lading, 
^ul^e^*^  On  the  9th  of  June  following,  the  ship  arrived  at  Liverpool  ; 
sel  is  perform-  but  it  being  discovered  that  she  should  have  performed  quaran- 
wg  quaran-  ^^^  g^jg  ^^g  ^jj^  game  evening  ordered  back  to  a  place  called 
Hoylake,  for  that  purpose. 

On  the  day  the  ship  entered  the  port  of  Liverpool  (9th  of 
June)  Spencer  one  of  the  defendants,  as  assignee  of  Button  and 
Co.'s  estate,  went  on  board  her  and  daim^  the  cargo  as  be- 
longing 
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longing  to  Dutton  and  Co.'s  estate,  opened  some  of  the  chests        1794. 

of  oranges,  and  put  two  persons  on  board,  who  continued  al-. '- 

temately  there  till  the  18th,  when  the  quarantine  was  ended,        ^^^^ 
with  a  view  of  keeping  possession  of  the  cargo  on  account  of  the   Pownal  and 
bankrupt  estate.  ■  >     8p«ncer. 

On  the  17th  o£  June^  while  the  vessel  was  performing  qua-      [  24fl  J 
ranting  EUames,  as  agent  and  attorney  for  the  plaintiff,  served  a 
notice  of  Dutton  and  Co/s  bankruptcy  on  the  captain  of  the 
vessel,  and  claimed  the  goods  on  behalf  of  the  plaintiff^  at  the 
same  time  offering  him  an  indemnity. 

Similar  notice  was  served  on  the  defendants. 

On  the  18th  of  June  the  vessel  came  into  harbour,  and  on 
the  19th  broke  bulk,  on  which  day  a  claim  was  again  made  by 
EUameSf  and  an  indemnity  offered ;  but  the  captain  delivered 
the  cargo  to  the  defendants ;  to  recover  which  the  present  action 
was  brought. 

The  counsel  for  the  defendants  rested  their  defence  on  the 
case  of  Ellis  v.  Hunf^  3  Term  Rep.  46i.  They  contended  that 
the  principal's  right  to  stop  in  transitu  was  completely  at  an  end  [  242  ] 
when  the  consignee  had.  got  possession  by  any  means  of  the 
goods  consigned :  that  the  consignee  might  have  met  the  vessel 
at  sea  on  her  voyage^  and  have  taken  possession  by  virtue  of  the 
first  bill  of  lading,  which  possession  they  contended  would  be 
complete  to  divest  any  right  the  consignor  might  have  to  stop 
the  goods  in  transitu :  that  in  the  present  case  there  could  be  no 
question  on  that  head,  as  the  assignees  had  taken  possession  on 
die  9th  of  June  ;  whereas  the  notice  from  the  consignor  was  not 
given  until  the  17th;  at  which  time  a  complete  property  was 
vested  in  the  assignees,  by  virtue  of  their  possession. 

Lord  Kenyon  was  of  opinion,  that  this  was  a  stopping  in 
transitu  su£Scient  to  maintain  the  action:  his  Lordship  said, 
that  in  order  to  give  the  consignee  a  right  to  claim  by  virtue  of 
possession,  it  should  be  a  possession  obtained  by  the  consignees, 
on  the  completion  of  the  voyage :  that  the  case  put  by  Mr. 
Erskine,  that  the  consignee  had  a  right  to  go  out  to  sea  to 
meet  the  ship,  could  not  be  supported,  as  it  might  go  the  length 
of  saying  that  the  consignee  might  meet  the  vessel  coming  out 
of  the  port  from  whence  she  had  been  consigned,  and  that  that 
should  divest  the  property  out  of  the  consignor,  and  vest  it  in 
himself,  which  was  a  position  not  to  be  supported,  as  there 
would  be  then  no  possibility  of  any  stoppage  in  transitu  at  all. 
That  in  the  present  case  the  voyage  was  not  completed  tiU  she 

had 
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1794.       had  performed  quarantine  till  which  time  she  was  in  transUu; 
"^ —        and  as  the  phdntiflTe  agent  had  given  notice)  ^and  claimed  the 
agiwut       <^^8^  before  the  completion  of  the  voyage,  he  was  of  Clinton 
PowvAL  and  that  the  plaintiff  had  stopped  the  goods  time  enough  to  pre^ 
r  *^s"l     ^^^^  ^®  property  from  vesting  in  the  assignees — ^but  on  the 
application  of  the  defendant's  counsel,  his  Lordship  saved  the 
pcHnt. 
Bearcroft  and  tdt^t  for  the  plaintiff. 
Erskhe  and  Wood  for  the  defendant 

In  the  next  term  a  new  trial  waa  moved  for  on  the  matter  of 

law  as  ruled  in  the  case  by  Lord  Kbkton;  but  the  Court  of 

King^s  Bench  commrred  in  c^inion  with  his  Lordship,  and  re- 

'    fWd  a  rule  to  shew  cause.    The  verdict  was  therefore  entered 

up  for  the  plaintiff. 

Vide  EUh  v.  Am/,  3  T.  R.  464.  Lickbarrow  v.  JMatoh,  2  T.  R.  63.  Hod-^ 
son  ▼.  Loift  7  T.  R.  440.  Owenson  v.  Moss^  7  T.  R.  64.  Hervy  v.  H^y- 
«iW,  3  H.  Black.  504. 


Robinson  against  Drtbrouoh. 

Where  any      HTHIS  was  an  action  of  debt 

b "hww^ "  '^®  declaration  stated,  <^ that  the  defendant  by  a  certain 

quired  to  be  deed-poll,  agreed  to  purchase  from  the  plaintiff  the  lease  of 
^^v^'e^t  certain  premises  at  Straiford  m  Essex^  for  the  sum  of  St.  6s. 
to  produce  it  &nd  then  averred  that  the  plaintiff  was  ready  and  willing  to  sell 
Wh  a  stamp  jmj  assign  the  said  lease  and  premises  to  the  defendant;  and 
order  to  give  ^^^t  he  had  tendered  and  offered  to  execute  the  said  assignment 
it  in  evidence,  to  the  defendant,  on  payment  of  the  said  51.  5s.  It  then  stated, 
biveSiesump  I'hat  the  defendant  had  refused  to  accept  the  said  assignment 
peculiarly  ap-  whare^y  the  debt  accrued. 
K^SmJ^  To  this  the  defendant  pleaded  turn  est  factum. 
meat.  The  deed-poll  when  produced  in  evidence,  appeared  to  be 

stamped  with  a  six  shillings  agreement  stamp. 
[  244  ]         The  counsel  for  the  defendant  objected:  that  it  could  not  be 
given  in  evidence,  inasmuch  as  the  instrument  produced  was  a 
deed  under  seal,  and  therefore  should  have  had  the  stamp  pro- 
per for  deeds,  whereas  this  had  merely  an  agreement-stamp. 

They  further  attempted  to  prove^  that  at  the  time  of  the  exe- 
ciition  of  this  agreement,  it  was  on:  an  unstamped  paper,  and 
bad  no  seals  then  affixed  to  it;  but  they  failed  in  evidence  as  to 
this.  They  proved,  however,  by  the  evidence  of  a  clerk  of  the 
stamp-office^  -  that  they  wiS  not  there  stamp  any  instrument 

under 
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vfiHgr  «egl  with  m  agreem^Qtrstwipsi  but  that  they  €Qim4^       ^194h 

8uoh  af  1^  4eed,  which  cannot  be  stumped  af^  ei^eQutioiia  under  e^ 

penalty  of  S5L  besides  the  six  abiUings  for  the  stamp*    The  ion       ^^o^T 

fin^c^  they  meaat  to  draw  frpm  ^s  w«Ss  that  it  had  bf^  Dskmouw- 

sealed,  and  the  words  ^^  and  seals''  added  long  after  the  e3(e^Ur 

tiw  and  stamping. 

The  counseli  fpr  the  defendant|  wder  these  circumstmcesy 
PT^fised  the  propriety  of  the  Cwrt's  requiring  that  ^veiry  instru^ 
ment  gifen  in  evidenp^  should  be  st^JQ^ped  with  the  stamp  par* 
ticular^y  appropiciated  tQ  it»  as  beiug  liable  to  the  abusQ  pf  which 
they  had  been  oompiawiugs  and  cited  several  of  the  statul)es» 
imposing  particular  stamps  uiK>»  d^edsi  de^ds^pollji  and  Qthex 
instrumeuts* 

The  oonnsel  for  the  plaintiff  relied  ou  this»  that  the  anp^ouAt 
of  the  stamps  upon  deeda  and  agreements  was  the  samei  and  as. 
this  was  a  revenue  actf  contended  that  it  was  sufflcieiit  if  the^ 
stamp  was  ad  valorem ;  and  said  it  has  been  often  sq  ruljsd  at  [  245  ] 
Nisi  PriuSf  particularly  in  a  case  of  Alk»Y.  Tkamus,  before 
Mr.  Justice  Gould,  at  Maidstone,  Mspiwme  Dige^  N.  P%  777. 

Lord  KfiNYQN  saidi  That  he  was  dij^)osed  to.  b^  of  opinion 
that  a  stamp  ad  valorem  was  sufficient;  but  that  he  would  re- 
'  serve  the  point. 

The  plaintiff  therefore  took  a  verdict  sutgect  to  the  opinion 
of  the  Court. 

Mi^^  wd for  the  plainjtiff. 

Qfirram  and  Mgrryat  for  the  defendant. 

In  the  next  term  it  was  moved  to  set  aside  the  verdict;  and 
that  a  nonsuit  might  be  entered. 

JU>rd  Kj^nyon  delivered  tbq.  judgment  of  the  Court: — That 
the  stamp  should  have  been  that  appropriated  to  the  instmr 
ment  to  be  in  evidence^  so  that  the  deed  in  question  should  not 
have  been  adnutted;  and  that  judgment  of  nonsuit  should 
therefore  he^  ^nter^ 

Vid9  flsrr  v.Pfiicifi  Sast^RjQp.  554 


WiL9QN  ogaiMt  Kbnnrdy* 

A  SSUMPSIT  on  a  note  of  hand.  When  the 

^     Pleaofthegeneralissue.  ^^J^ 

The  note  in  question  had  been  given  by  the  deftndan^  in  note  which 

hasbeen    , 
mc&fQra(kl?^  tlvepsityav^^flpiptaev^^  cff  the  debt  fiip- which  th^  note  is  given,  if 
u^e  note  has  ^ot  the  proper  stamp  lo  that  it  cannot  be  ghreo  in  endcnce. 

lieu 


245 


CASES  AT  NISI  PRIUS,  K.  B. 


1794. 

Wilson. 

iogauut 
Kennedy. 
[  ♦246  ] 


lien  of  an  acceptance  of  his,  which  was  due  when  the  note  was 
given.'* This  acceptance^  the  defendant  had  been  served  with 
notice  to  produce;  and  had  been  entered  into  as  an  accom- 
modation to  one  Hatfletf^  who  bad  got  it  discounted  with  the 
plamtiff 

The  note  when  produced  had  not  the  proper  stamp,  and  so 
could  not  be  given  in  evidence;  and  it  therefore  became  a  ques- 
tion, Whether  the  defendant  could  not  go  into  other  evidence 
to  establish  the  debt  for  which  the  note  had  been  given  ? 

Per  Lord  Kenyon. — A  promissory  note  is  not  h"ke  a  bond 
which  merges  the  demand;  for  if  money  is  due  for  goods  sold/ 
or  upon  any  such  like  account,  and  a  promissory  note  is  given 
for  the  amount  of  the  debt,  which  note,  afterwards,  upon 
action  brought,  has  not  the  proper  stamp  on  it,  so  that  it  can- 
not be  given  in  evidence^  the  party  may  resort  to  evidence  on 
the  goods  sold,  or  the  demand  upon  account  of  which  the  note 
wasgiven. 

Mingay  and  Marryat  for  the  plaintiff. 

GarraaioT  the  defendant. 

'  YvAt  Aloes  v.  Hodgtouf  7  T.  R.  t4l,  &  East.  Rep.  58,  in  note. 
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[2*7  ] 


Lacon  Einight  et  alt.  against  Hooper  et  alt. 

npHE  plaintifis  in  this  *  action  were  the  joint  owners  of  the 
•*"  ship  Trelawnetf^  a  vessel  employed  in  Uie  Southern  whale- 
fishery. 

The  defendants  were  the  commitoioners  of  the  customs.  This 
action  was  brought  for  the  purpose  of  ascertaining  the  plaintiffs' 
claim  to  certain  bounties  given  for  the  encouragement  of  that 
fishery. 

By  Stat.  26  Geo.  III.  and  28  Geo.  III.  two  statutes  by  which 
the  trade  to  the  South  Seas  for  the  whale-fishery  is  regulated,  a 
bounty  of  700/.  is  given  to  the  fir^t  five  ships  with  the  greatest 
quantity  of  oil  and  head-matter  that  should  arrive  in  England. 

These  ships,  in  order  to  entitle  them  to  the  bounty,  are,  by 
the  acts  of  parliament,  to  sail  within  the  first  ot  January  and  the 
first  of  November ;  and  to  be  out  on  their  respective  voyage  not 
less  than  fourteen  months,  nor  more  than  twenty-eight ;  and  to 
return  before  the  thirty-first  oi  December :  they  are  to  carry  out 
an  apprentice  for  every  fifty  tons,  and  t)ack  again,  unless  it 
shall  appear  that  the  apprentice  either  died  or  deserted;  and 

*  the 
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the  vessel  must  be  registered  under  Lord  HavJcesbiinf%  act        1794. 

These  matters  are  to  be  verified  by  affidavits  of  the  master,  mate^        \ 

and  two  of  the  mariners.     Pursuing  these  relations,  and  ob-       ^gSu^ 
taining  a  certificate  from  the  commissioners  of  the  customs  to  the       against 
collector  of  the  port  to  which  the  vessel  belongs,  they  are  enti-  i"^****^*** 
tied  to  receive  the  bounty.    This  was  claimed  by  the  plaintiffi, 
and  by  another  ship  making  the  same  claim.   The  commissioners 
of  the  customs  were  only  stake-holders,  and  of  course  nominal 
defendants  only  in  this  action. 

The  Acts  of  the  case  were^  that  the  ship  Trelawnei^  sailed  from 
Yarmouth  on  the  29th  October  1789,  and  returned  from  her  voy- 
age in  December  1790,  on  the  £7th  of  which  month  she  arrived 
at  Carton  Bay^  a  small  port  in  Norfolk^  and  on  the  29th  arrived 
at  Yarmouth. 

The  first  question  arose  upon  the  clause  in  the  act  of  Parlia-      [  248  ] 
ment.  requiring  the  vessel  to  be  out  not  less  than  fourteen  months*  ^^^^^  ^ 

Ertkine^  of  counsel  for  the  plaintiff,  contended  that  the  vessel  statute  re- 
had  been  out  the  time  required  by  the  act  of  Parliament : — He  S^bTabint*^ 
insisted  that  her  coming  to  Carton  Baiy  could  not  be  deemed  the  14  months, 
completion  of  her  voyage,  it  being  merely  the  touching  at  a  port  ^^S^"' 
where  no  duties  were  ever  taken  on  her  return  to  the  port  of  lendar 
Yarmouth^  from  whence  she  had  sailed,  which  she  reached  on  the  °^°"^* 
29th  of  December^  and  which  from  the  29th  of  October  of  the  pre- 
ceding year,  made  exactly  fourteen  months :  but  even  should  it 
be  held  that  the  vessel's  arrival  at  Carton  Bay^  on  the  27th  of 
December^  should  be  deemed  her  return  to  England^  which  would 
be  two  days  short  of  the  computation  of  fourteen  calendar  months, 
he  contended  that  the  vessel  was  entitled  to  the  bounty,  inasmuch 
as  the  act  of  Parliament  had  used  the  word  '<  months''  generally, 
and  this  must  mean  lunar  months,  by  which,  computation  the 
vessel  would  have  been  out  five  weeks  above  the  fourteen  months 
required  by  the  act. 

The  Attorney-General  (Sir  John  Scott  J  on  the  other  side,  con- 
tended, that  the  ship's  arrival  at  Carton  Bay  should  be  deemed  an 
arrival  in  England^  though  no  duties  were  in  fact  collected  there, 
as  it  was  within  the  excliequer  survey  of  the  port  of  Yarmouth^ 
and  was  therefore  to  be  considered  as  a  member  of  it. 

To  this  Lord  K£nyon  assented. 

As  to  the  time,  the  Attorney-General  contended,  that  at .  the 
custom-house,  in  all  cases  of  bounties  or  such  like  limitations  as 
to  time^  the  uniform  and  established  rule  adopted  there  was  to 
construe  <<  months"  as  calendar,  and  not  lunar  months. 


SM  CA8t»  AT  »m  PVitVBf  fCfi. 

iWf^  LdHl  KfiKtbH  ftaid^  that  th«  IdeM  of  the  offiperfi  bf  tfa«  ettdtdtt^ 

- —       W«pe  not  to  regulate  the  emtrtd  of  IVeitminster  HaU  iii  the  con- 

^"^^^STaJ^*^  «tftietkm  of  aets  of  Pariifttoettt :  that  in  the  pfesent  c^sfe,  the  \^ 

i^Mtt      gtslature  had  used  the  word  <<  ilHMnhs'*  g^ierally  ^-^Tb&t  iu  the 

Hee^fliiettfilk  m^fcrtb  legal  eobttruetiofli  ft  month  so  genej-ally  described  l^te  d 

Inar  itionth,  uulets  the  eoilteEKl  i^uired  a  diffei'eut  e6fiAfttcti(>tt ; 

and  he  therefo/e  was  of  opinioflj  hi  the  present  instance^  that  the 

iblp  had  couftnued  to  the  aet  of  Parlimneiit^  and  had  been  otit 

on  her  voyage  the  legal  time  required  by  it. 

The  Attoraej^Geuef  ftl  theh  adverted  to  othet  pam  of  the  act 
of  ParliafD«it  ifitipdsifkg  p^tieutar  r^ulatioM  and  fetrtrirtiotiir  dn 
the  f  essehi  gohig  oU  this  trade,  wlthoat  whicb  such  teitoeUr  wett 
Mt  Bitided  to  teedte  the  bottmy. 
Where  the  ^®  of  these  is,  <<that  every  vessel  so  eng^iging  itk  mii^tfade^' 

st^tntert-  slMtttake  oo  board  for  die  saU  toyage  one  t^preotice  for  etery 
^^£a^  flU^tooa  bttnketif  atid  that  stieh  i^refitlee  so  tdltetif  at  the  fit- 
can7eiieaa  t^g^  ctanrbigi  and  sailing  of  Ae  asdd  ship,  was  on  boards  atid  so 
^^^^  ^  oMtunied  d«rtng  the  voyage  ttulew  tuoh  appvendee  stould  die  or 
tMh^^tm  deiert  the  ship;  widdi  lAmdd  be  terlfled  byiiie  oaths  of  dM 
^^?u^^  inaater,  niftier  and  two  of  die  iMriiterfe/* 
davit,  tL  The  evidence  to  this  was^  the  ai«stev.folls  of  the  vessel  at  the 

musttf^  tittle  of  dearing  at  the  said  vonel,  aad  at  her  return  to  Yarmnai. 
^^1^^  I«  these  mtttMeiMf^na  the  naniea  of  five  appMUtiees  appeared ;  the 
sack  appren-  th%»  earryin^  295  tons  at  the  dflie  of  her  clearing;  atid  at  her 
^^dreSn  •^f«*«r**  ^^  "f^  marked  •♦dead  ;**  another  deserted.  These  thtt^ 
^eship,aiid  ter^rolls  were  verified  by  the  Affidavits  of  (he  itMlter,  dmte,  and 
2J2^?^     tTirooftbeinarfners. 

sufficient.  The  counsel  fbr  the  defendants  objected  to  find  evidence  OA 

[  ^250  ]  ^  ground  that  the  alBdavit  was  infcMftal ;  and  also  did  liot  ^lAy- 
tttontially  satisfy  the  directions  of  the  statute.  They  contended 
that  the  words  of  the  sfatafe  ought  to  have  been  Mowed,  stating 
the  facts  as  to  the  number  of  apprentices,  their  sailing  and  con- 
tiaiung  on  board  during  the  voyage^  and  their  death  or  desertion, 
if  SDch  happened;  but  that  even  was  the  affidavit  in  questioii 
sufficient  in  point  of  form^  it  did  not  satisfy  the  directions  of  the 
statute:  They  contended,  that  the  ckjedt^  of  the  act  bemg  that 
apprenticea  should  go  the  voyage,  it  was  material  to  see  that  they 
had  done  so ;  that  the  oath  should  therefore  state  their  safling 
sttd  continuing  on  board  during  the  voyage^  whereas  the  oath 
here  was  only  that  at  the  time  of  cleiffing  there  was  the  proper 
number ;  but  as  a  considerable  interval  might  elapse  between  the 
clearing  of  the  vessel  and  hersaUkig)  and  ^  statute  required 

her 
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ber  to  have  the  number  at  the  tioae  of  her  sailing,  that  the  a^-       lt94; 
davit  was  substantiaHj  bad,  as  the  apprentices  might  hare  died  r\^ 

<^  deserted  between  the  clearing  and  the  sailing  of  the  sinp.  et  al^^ 

ErMne  for  the  plaintiff  answered,  that  the  form  of  the  affida*  ^ahtff 
▼it  was  prepared  by  the  officer  of  the  cnstoms  at  the  port  from 
whence  the  vessel  sailed,  and  where  she  arrived ;  and  that  tfaere- 
fcNre  it  was  not  competent  for  the  defendants  to  object  to  it  for  $Xk 
informally  proceeding  from  one  of  their  own  officers.  As  to  the  [  ^^I  ] 
sabstance^  he  contended,  that  having  the  number  of  i^prentices 
prescribed  hj  the  statute  at  the  time  of  clearing  was  sufficient; 
and  that  the  muster-rolls,  as  verified  by  affidavit  were  complete 
evidence. 

Lord  Kknton  said,  that  he  was  of  opinion  the  evidence  cikred 
was  sufficient  to  satisfy  the  requisition  of  the  act  of  Parfiament, 
that  the  oaths  which  had  been  made  in  this  case^  were  such  as  die 
statute  required^  and  established  the  trutfk  of  the  muster-rolls; 
and  as  the  one  at  the  time  of  clearing  had  contained  the  names  of 
five  apprsiitices,  and  the  oAer  at  the  ship^s  return  hadaccounteJ 
for  the  defect  of  two,  the  one  in  consequence  of  deatfr,  the  other 
of  desertion,  that  it  was  therefore  a  fair  inforosoe  that  Ae  vessd 
had  carried  out  the  proper  number  of  apprentieeaon  die  voyage; 
nor  should  they  presume  Ant  the  death-  or  desertion  of  the  aip^ 
piealioea  happened  between  the  time  of  the  Mf?^B  clearing  and 
saiKng : — His  Lordship  therefore  upon  that  head  ruled^  tiM;  Ae  , 
vegnktioii  in  Aat  respect  prescribed  by  the  statute  had  been  con^ 
formed  to^  and  the  ptaint^  entitled  to  reoover. 
BtiMme,  Mngmt/,  and  Aiderson  for  the  plaintiff. 
The  Attorney-General,  JBearcn^  B&Boer^  and  JVbml  for  the 
defendant. 

'^  [  252  ] 

Wyatt  against  Thompson.  Monday, 

**  Dec.  15th. 

IN  this'case,  though  no  matter  of  law  occurred,  yet  as  Lord  What  is  the 
Kbhton  in  smnnnng  up  the  evidence  given  in  it  to  the  jury,  ^^^^^ 
stated  it  a»  involving  a  question  of  considerable  public  import^  mooriDg 
ance;  as  the  verdict  given  in  it  would  be  evidence  in  any  ease  of  *^^|^g^n  the 
a  similar  daim ;  and  as  no  record  or  report  of  it  may  elsewhers  river  Tkmmfi. 
appear,  it  is  therefore  inserted  among  the  cases^  in  Um  collectioii* 
It  was  an  action  of  trespass  vi  et  armit^  for  cutting  a  rc^  be- 
longmg  to  a  barge^  the  plaintiff's  property,  by  which  the  rope  was 
spoiled,  and  the  baif;e  set  adrift. 

The 


252  CASES  AT  NISI  PRIUS,  K.B. 


179i«  The  defendant  pleaded,  that  be  was  possessed  of  a  certaia 

wharf,  and  that  the  rope  was  wrpngfiilly  and  injuriously  fastened 

againu       *°^  moored,  by  the  said  rope,  to  the  said  wharf,  without  his  leave 
Thompson,    and  licence;  and  that  to  prevent  damage  to  his  said  whar^  that 
he  had  cut  the  said  rope,  4rc. 

.  The  plaintiff  by  his.  replication  stated,  that  the  said  wharf  is 
situated  on  the  river  7%amesj  which  is  a  common  and  ancient  na- 
vigable river  for  all  the  Ipng's  subjects  to  pass  and  repass  with . 
their  boats,  ^vessels,  and  barges,  at  their  free  will  and  pleasure; 
that  there  now  is,  and  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  hath  been  a  certain  ancient  custom,  that  all 
the  king's  subjects  sailing,  rowing,  and  passing  by  and  with  their 
barges  upon  the  said  river  during  the  time  of  low  water,  have  been 
[  25S  ]  accustomed  to  moor  and  fasten,  and  of  right  at  those  times  ought 
to  moor  and  fasten,  their  said  barges  by  affixing  certain  ropes,  as 
well  to  their  said  barges  as  to  all  or  any  of  the  said  wharfs  most, 
convenient  for  that  purpose,  and  to  keep  them  so  moored  and 
&stened  until  high  water,  leaving  sufficient  room  during  the  time 
of  such  mooring  and  &stening,  for  all  persons  having  occasion  to 
use  the  said  wharfi,  or  having  occasion  to  sail,  row,  pass  and  re- 
pass with  their  barges  and  vessels  upon  the  said  river ;  and  that 
the  plaintiff  having  occasion  to  sail  in  and  upon  the  said  river,  and 
to  moor  and  fasten  his  said  barge  to  the  said  wharf  of  the  plain- 
tiff, did  &sten  his  said  rope  till  the  time  of  high  water  to  the 
plaintiff's  whar^  in  pursuance  of  such  right;  and  that  the  said 
plaintiff  did  of  his  own  wrong  cut  the  said  rope  as  aforesaid. 

The  defendant  by  his  rejoinder  denied  the  right  as  set  out  in 
the  r^lication,  which  was  the  issue  in  the  case. 

Several  witnesses  were  called  for  the  plaintiff,  who  proved  the 
custom ;  some  of  them  proved  the  custom  to  be  in  some  measure 
variant  from  that  proved  by  others  with  respect  to  the  mooring 
to  the  piles  in  the  front  of  the  wharf. 

Lord  ICenyon  in  his  summing  up  to  the  jury,  delivered  it  as 
his  opinion,  that  the  custom  was  proved  as  laid. 

The  jury  (which  was  a  special  one)  were  out  for  some  time, 

and  then  brought  in  the  following  verdict :  *^  That  the  custom  of 

mooring  barges  at  low  water,  is  for  one  tide  at  the  piles  in  the 

r  254  ]     fr^^  of  the  wharf;  and  if  there  are  no  piles,  the  custom  does  not 

allow  the  barges  to  moor  at  the  wharf,  unless  through  distress."  . 

Mingay^  ^epherd^  and  Espinasse  for  the  plaintiff. 

Erskinej  Garraa)j  and  Giles  for  the  .defendant. 

END   OF  MICHAELMAS   TERM   IN   THE   KING's   BENCH. 

IN 
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1794. 

IN  THE  COMMON  PLEAS  AT  WESTMINSTER,  ~" 

SITTINGS  AFTER  TERM. 


Richardson  against  Tomlin.  n^'^ 

npRESPASS  for  breaking  and  entering  the  plaintiflTs  close,  In  trespass 

■■■     breaking  up  a  saw-pit,  and  taking  and  carrying  away  the  J^;/^hwe'^ 

materials,  and  converting  them  to  his  own  use.  the  goods  are 

The  plaintiff  proved  the  trespass  as  laid  in  the  declaration,  ^JJ^teS 

and  the  carrying  away  of  the  materials,  by  the  command  of  the  restored,  so 

defendant;  but  it  was  also  proved  that  they  had  been  brought  ^^n^Jl^'^Jf. 

back  and  restored  by  the  defendant's  consent,  and  that  the  plain-  ing  away  and 

tiff  had  paid  seven  shillings  and  sixpence  for  restoring  the  saw-  ^"^^S^^ 

pit  to  its  former  condition.  own  use,  and 

A  verdict  was  found  for  the  plaintiff,  with  seven  shillings  and  where  the 
-  r  »  o  damages  are 

sixpence  damages.  under  40/. 

.    In  taking  the  verdict,  the  associate  was  about  to  enter  it  up,  G-  ^^^^^^^IJp 
as  damages  seven  shillings  and  sixpence,  costs  forty  shillings.         ghall  have 

Adatr,  Serjt.  of  counsel  for  the  defendant,  objected  to  the  tak-  M  costs? 
ing  the  verdict  and  costs  in  this  way,  and  insisted  that  there 
should  be  no  more  costs  than  damages,  on  the  ground,  that  as 
under  the  present  form  of  action  the  freehold  could  come  in  [  ^66  ] 
question,  and  the  asportamt  had  been  expressly  negatived  by  the 
evidence,  proving  that  the  materials  of  the  saw-pit  had  been  re- 
stored ;  that  by  no  possibility  could  the  damages  be  held  to  be 
given  on  account  of  the  taking,  carrying  away,  and  converting 
the  materials  to  his  own  use^  which  alone  could  give  the  plaintiff 
a  title  to  his  full  costs. 

It  was  answered,  that  the  sum  given  in  damages  had  been  tnc 
sum  paid  by  the  plaintiff  for  restoring  the  materials  of  the  saw- 
pit;  and  that  that  having  been  caused  by  the  asportavit^  was  suf- 
ficient to  entitle  him  to  costs. 

It  was  ruled  by  Eyre,  Chief  Justice,  that  the  taking  away  be- 
ing  proved  entitled  the  plaintiff  to  full  costs,  and  that  it  was  not 
necessary  to  prove  a  conversion  further  than  in  aggravation  of 
damages,  so  that  the  evidence  of  the  carrying  away  was  alone 
sufficient  to  entitle  the  plaintiff  to  full  costs. 

Adair^  Serjt.  and  Onslow  for  the  plaUitiff. 

Le  Blancj  Serjt.  for  the  defisndant. 
Vol.  I.  L  In 
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1794«  In  the  next  term  a  rule  was  obtained  to  shew  cause  why  the 

MaStar  sb6uTd  irbit  review  his  fluatioir,  Ad  ^hy  thfe  plsifiliflp 

^'^oiVm/^^  should  not  be  alkiwed  no  more  costs  than  damages.     Cause  was 
ToMUN.      shewn  before  Mr.  Justice  Buller  sitting  alone  in  Bank,  when 
his  Lordship  was  of  opinion  that  the  plaintiff  was  entitled  to  no 
more  costs  than  damages;  and  the  rule  was  made  absolute. 


[857^ 

1^  j^f*^i^ 


SITrt^JtSS  AWER  teftM  Af  GUILDHALL. 


Vaughan  against  Davis. 

Where  goods  >3i^E^XS$'w  et  armis,  for'tJAitfg  the  plaintiff's  goods. 

^^il^y    ^     'Piet.<i(ihegeaeriiMie. 

tresafor  reo^        The  evidence  on  the  part  of  the  plaintiff  proved  the  taking  of 

mipeTchroe-   ^^®  goods  at  Norwich,  ib'adisireBS  for  rent  of  certain  premises 

^e  with  the    lying  in  Somersetshire, 

^otS^f  trcB-       '^®  clefen^ant's  counsel  stated  their  client's  defence  to  be,  that 

psa  Lsbmught  the  plaintiff  was  tenant  to  the  detendant  of  certain  premises  at 

for  the  taking,  'preston  in  Somersetshire :  and  that  the  rent  beini;  in  airrear,  he 

roust  plead  the  had  clanuestmeljr  removed  the  goods  m  question  from  Preston  to 

?^JSL'P^?^'*    "Norwich^  where  the  defendant  had  followed  them,  and  seized 

injutfcmeatioD,  ii.  ^,*.  ->>:,•»  . ,  .      ,       ,  . 

and  cannot       them  as  a  distress  tor  the  rent  m  arrear  withm  the  thirtjr  days 

^^^  ^*  !^H^'  jailoWjed  fey "siat.  11  Geo.  2.  c.  19. ;  and  lEey  were  proceeding  to 
the  general       g^^^  ^h^^  '^ts  in  evidence. 

M«ic,  under  j^dair.^Seijt.  f6r  the  plaintiff  objected  to  the  defendant's  going 

^,19.      '  *    "Into  evidence  of*  Hiese  facts  under  ihe  general  issue,  insistinjg  that 
the  special  matter  should  have  been  pleaded. 

The  counsel  for  the  defendant  contended  that  they  were  en- 
titled to  do  so  Tinder  the  words  of  the  statute,  which  allows  the 
party  to  plead  the  geheiral  issue,  and'  to  give  the  special  matter 
in  ^videhce. 

The  words  of  the  statute  11  Geo.  2.  c.  19.  §  21.  are,  « llliat  to 
any  action  of  trespass  or  on  the  case  brought  against  any  person 
entitled  to  rent  or  seirvices,  their  bailiff  or  receiver,  or  other  per- 
[  258  ]  sons,  relatii!ijg  to  any  entry  "upon  the  premises  chargeable  with 
such  rent  or  service,  or  to  any  distress  or  seizure,  sale  or  dis- 
posal of  any  goods  there^ipion,  it  shallbe  lawful  for  the  defend- 
ants to  plead  the  geiiefal'is^ue,'and  Vo'give  the  special  matter  in 
e^vidence." 

^  Adair, 
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Adair  J  Serjc  upon  this  clause  of  the  statute  contended,  that  it        1794. 

did  not  extend  to  the  case  in  question ;  that  the  clause  in  the        

statute  was  confined  to  the  case  of  an  entry  on  the  premises       agahsT^ 
chargeable  with  the  rent,  and  to  a  distress  and  seizure  of  goods       Davis.     { 
on  the  premises,  or,  in  ihe  words  of  the  statute,  ^^ iliermpon i^ 
whereas  here  the  seizure  was  not  made  upon  the  premises,  but 
after  their  removal. 

RooKE,  J.  ruled  that  the  evidence  was  inadmissible  under  the 
general  issue :  he  said  that  the  construction  contended  for  on  the 
part  of  the  plaintiff  was  the  true  one,  and  that  he  was  of  opinion 
that  the  intention  of  the  legislature  was,  to  confine  the  indul- 
gence of  so  pleading  to  cases  of  distresses  inade  upon  the  pre- 
mises chargeable  with  the  rent,  as  there  might  exist  many  rea- 
sons why  the  same  i^^ulgence  should  not  be  given  to  distresses 
made  off  the  premises ;  and  that  if  tlie  defendant  meant  to  have 
relied  on  the  special  matter,  he  should  have  pleaded  it. 

Adaivy  Seijt  and  Henderson  for  the  plaintiff. 

Bondy  Serjt.  and  Morgan  for  the  defendant. 


END   OF   MICHAELMAS  TERM. 
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HILARY  TERM,  35  GEORGE  III. 
SECOND  SITTINGS  IN  TERM  AT  GUILDHALL. 


Thmrsday,  HaTTAM  agaiust  WiTHERS. 

To  prove  A  SSUMPSIT  on  a  bill  of  exchange  by  the  plaintiff  as  in- 

usury  in  the      tV  dorsee. 
ducoaotof  wwioc^. 

a  bill  of  ex-         Plea  of  the  general  issue. 

^^^^^•:         The  bill  in  question  was  drawn  by  a  person  of  the  name  of 

plaintiff' dis-     Sargent,  in  his  own  favour,  on  the  defendant,  and  indorsed  by 

bm°^^of     ^^S^  ^  ^^  plaintiff. 

which  was  the      The  defence  to  the  action  was,  that  the  transaction,  by  means 

bill  in  ques-  of  which  the  bill  came  to  the  plaintiff's  possession,  was  usurious, 
tion.  and  took       --,  ,  o  nii  i« 

for  both  toge-       To  prove  the  usury,  SargerU  was  called:    he  proved  that 

ther  discount  Hattam  the  plaintiff  had  discounted  two  bills  for  him,  the  one 
terest,  ^  "  ^^^  ^^^*  ^^'^  ^^  other  that  which  was  the  object  of  the  present 
without  dis-  action ;  and  that  he  had  paid  discount  for  both  together,  to  the 
howmu^  amount  of  8/.  105.  which  was  more  than  the  legal  interoBtfor 
was  taken  for   the  time  both  had  to  run. 

^^^%  He  was  asked  concerning  the  38/.  bill,  How  long  it  had  to 

insuffident  to  run  ? — The  question  was  objected  to,  as  no  notice  had  been 
iK^"*^      given  to  produce  it. 

Loid 
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Lord  Kenyom  ruled,  that  the  question  could  not  be  asked-.  1 795. 

He  was  then  asked,  if  he  could  distinguish  how  much  had 
been  paid  for  the  discount  of  each  particular  bill?  against 

The  witness  being  unable  to  do  so,  Lord  Kenyon  ruled,  that     Withers. 
the  discount  being  on  the  two  bills,  forming  a  transaction  which      [  260  ] 
was  a  joint  one^  that  the  witness  swearing  to  usury  upon  both 
bills  taken  together,  could  not  be  admitted  as  evidence  of  usury 
on  the  particular  bill  in  question ;  and  that  the  defendant  had 
therefore  failed  m  proving  his  case. 

The  plaintiff  had  a  verdict. 

Garrow  and  La^mes  for  the.  plaintiff. 

Mingayior  the  defendant. 


LAST  SITTING  IN  TERM  AT  WESTMINSTER.  [  261  ] 


WiFFEN  against  Roberts..  fttesday^ 

^PHIS  was  an  action  oi  assumpsit^  against  the  defendant,  as  xhe  indorsee 

the  drawer  of  a  bill  of  exchange.  of  an  accom- 

Plea  of  the  general  issue.  modation  biU, 

^  who  takes  ity 

The  bill  was  drawn  by  one  RoberlSy  in  favour  of  Thomas  Otdd  knowing  it  to 

or  order,  on  Thomas  Yates,  for  86/.  dated  ist  of  NovenJfer  1793,  ^J^j^^j^ 

payable  three  months  after  date.  it  but  part  of 

Yates  accepted  it,  but  did  not  pay  it,  and  the  defendant  was  die  amount, 
therefore  sued  as  drawer,  on  his  default  coSer  a/much 

The  defence  on  the  merits  was,  that  the  plaintiff,  the  indorsee,  as  he  has 
knew  that  the  bill  was  an  accommodation  one,   between  Yates  ^^^flrw^rt 
and  the  defendant;  and  besides,  had  not  paid  the  full  value  the  bill  has 

The  first  witness  called  for  the  plaintiff^  on  his  cross-examina*  fair  account, 
don  proved,  that  the  bill  was  really  an  accommodation  bill,  and  "i-^^l?^*!"^ 
that  it  was  known  by  the  plaintiff  to  be  so,  and  that  he  in  fact  mch  case,  the 
had  given  for  it  but  29/.  SlmhT^ 

Lord  Kemyon  said,  that  where  a  bill  of  exchange  is  given  whole, 
for  money  really  due  from  the  drawee  to  the  drawer,  or  is  drawn 
in  the  regular  course  of  business,  in  such  case^  the  indorsee^ 
though  he  has  not  given  to  the  indorser  the  full  amount  of  the 
bill,  yet  may  recover  the  whole,  and  be  the  holder  of  the  over- 
plus above  the  sum  he  has  really  paid  to  the  use  of  the  indorser; 
but  where  the  bill  is  an  accommodation  one,  and  that  known  to     *- 

the 
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17*95.       i]^Q  indorsee,  and  he  pays  but  part  of  the  amount,  in  snci  caic 

^j^gjj      he  can  only  recover  the  dom  he  has  actually  paid  for  the  bill ; 

agAhut       and  if  the  plaintiff  in  thig  ca^e  ^as  6ntitl^  to  recover,  h^  could 

RoBEKTs.      Qnjy  Jq  jj  jQ  ^i^g  amount  of  29/.  the  sum  he  really  paid  for  it 

Where  by  'To  prove  a  demand  of  payment  of  the  bill  from  Yatesj  th6 

ment  of  a^lui  acceptor,  the  plaintiff  called  the  notary  by  whom  it  had  been 

had  been  de-    made :  on  producing  the  bill  to  him,  it  appeared  that  it  had 

STawe^to?^    b^n  noted  as  demanded,  on  the  3d  of  February ,-  and  he  ad- 

the  day  before  mitted  that  it  had  been  demanded  on  that  day. 

-^  ^'tf^.?!"^*       l-ord  Kenyon  said,  that  the  plaintiff  mUst  be  called— that  the 
m  an  acuon  »  r 

against  the  bill  did  not  become  payable  until  the  4?th  df  P^mUiry^  which 
^^^be^^  was  allov^dng  the  three  days  of  grace,  after  the  first  of  that 
suited,  the  month  when  the  bill  became  due;  and  that  non-payment  by  the  . 
demand  being  acceptor  on  the  day  before  the  bill  became  due,  was  not  such  a 
prema  ure.  default  in  him,  as  could  authorize  the  holder  to  h»ve  recourse 
to  the  drawer. 

The  plaintiff  was  nonsuited. 

Erskine  and  Bayley  for  the  plaintiff. 

WigUy  for  the  defendant. 


[  26S  3  LAST  SITTING  IN  TERM  AT  GUILDHALL. 


Wednes'Uy^      M^NfiiL  agahst  Ferchabd  et  alt.  Sheriffs  of  London. 

Feb.  lOth. 

In  an  actidm        A  SSUMPSIT  for  mCney  had  and  received. 

a?ft^W  ^,.  P'-r^  *"  general  issue. 

ney  had  aiid        This  action  was  brought  to  recoveir  the  sum  of  106/.  under 

'^^'^^^^     the  following  circumstances. 

cerb^  d^iMn       The'  plaintiff  being  indebted  to  one  Parks,  a  writ  issued,  di- 

^^***™' '^"  rected  to  the  defendants,  sheriffs  of  London^  to  hold  him  to  bail 
ceitredtbe         ^.     •  ,         .      ^^  w    » 

money  on  An    for  that  sum,  at  the  suit  of  Parks. 

arrerf,  an  The  sheriffs  directed  their  warrant  to  one  of  their  officers  of 

the imsM  the  name  of  KeUet,  who  arrested  the  plaintiff;  and  who  upon 
return;  and  the  arrest  being  made,  paid  into  KeUe'fs  hands  the  above-men- 
toinstheMmc  tioned  sum  of  lOGL  which  Kellet  undertook  to  return,  on  the 
of  such  per->  plaintiff's  putting  in  and  justifying  bail  to  the  action ;  the  plain- 
^th^^^^ce  *'^  ^*^  P"^  ^°  ®^^  justify  bail;  and  tb*  present  action  was 
diatitisusuai  brought  to  recover,  the  iuohey  so  paid  into  Kellers  hands, 
toindorsetfae  . 

baliiPs  name  on  the  writ,  and  that  the  ^ctsoq  whose  name  so  appears  is  a  bailiff  and  macte 
the  arrest—- is  evidence  to  charge  the  sherins. 

which 
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which  he  bad  not  reUimed  to  thct  plaintiff  pursuant  to  his  under-        1795. 
(aKing.  

The  plaintiff  produced  in  evidence    an    ofiBce-copy  of  the       ogiMt 
original  writ,  and  the  return,  which  the  witness  swore  he  had    PfiscH^ou), 
compared  with  the  original.  Sb^fe  of 

Mingay^  for  the  defendant,  asked  him,  how  he  had  compared      ^tdHdmti 
it?     He  said,  that  after  it  had  been  transcribed,  he  held  in  his 
bands  the  copy  no.w  produced,  while  a  witness  read  over  the 
original.    *He  was  then  asked  if  he  had  compared  it  by  the  same 
persons  reading  over  this  copy  while  he  held  the  original  ? 

He  said  he  had  not. 

Mingay  then  objected:  that  this  was  necessary  in  order  to 
shew  it  to  be  a  true  copy,  and  to  make  it  evidence. 

Lord  Ken  YON  over-ruled  the  objection ;  and  held  that  what      [  264  ] 
Jiad  been  done  was  su^cient. 

The  counsel  for  the  plaintiff  then  called  a  witness,  who  had 
heen  Kellefs  follower  when  he  arrested  thc^  plaintiff,  to  prove 
the  arrest ;  and  that  Kdlef  wq^  ^  placer  of  the  sheriffs  of  Mid'' 
dlesex. 

Mingay  objected :  that  this  evidence  was  in  that  shape  inad- 
missible ;  and  that  it  wa^  necessary  to  imjp^ic|ite  thq  sheirifi^  in 
this  transaction,  in  order  to  maintain  the  acfjop,  whjf h  qould 
(kily  be  by  shewing  that  KfU^t,  tq  whom  the  mpney  had  ^een 
paid^  was  an  officer  of  the  sheriffs,  and,  in  the  cas^  in  question, 
acting  under  their  ^uthprity ;  apd  that  the  warrant  to  arrest  the 
plaintiff  had  be^n  dircicted  to  him :  and  tha^  to  prove  Kelltt  an 
officer,  and  to  conqect  t^p  |ra|isaction  with  the  defendants  for 
that  purpose,  the  writ  and  warrant  grounded  on  it^  which  had 
been  directed  to  KeUety  o^g|)t  to  be  prpfluced. 

The  plaintiff  had  not  the>vrit  qr  warrant,  but  in  tjie  (^ce-  r  26S  1 
copy  of  the  writ  and  returp  aboye-ipentioned,  product  i)y  the 
plaintiff.  After  settfi^g  out  fhe  whole  at  l^n^h)  it  men  s^i  put 
the  indorsement  for  the  sum  for  which  the  party  was  to  be  held 
to  bail,  the  attorney  s  name ;  and  there  was  luso  on  ,it  the  name 
<¥  Keflet  s  after  whic^  w^s  ^he  ri^tur^. 

Th/ey  th^Q  prov^;,  th^t  it  yiras^he  usage  of  Uie  sheri^s'  o^&ce 
■to  ipdorse  on  (he  writ  th^  name  of  the  oMcer  to  whom  the  war- 
rant  to  arrest  grouncjbe^  pn  t)]ie  writ  yiras  dj^livered ;  and  tfiat  the 
|WQe*of  KeUet  so  contained  ii^  jthe  office-copy  of  the  writ  and 
return,  if  a  regular  transcript  of  the  whole  writ  and  return  must 
Jiave  n^jcant  to  repre^nt  KeUet  |»  the  c^ccr  ip  wh<pm  tk^e  war- 
.rant  was  directed. 

Lord 
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1795.  Lord  Kenyok  ruled,  that  the  name  of  Kellei  being  so  con- 

tained  in  the  office-copy,  produced  in  evidence^  coupled  with 
against       ^®  explanation  given  by  the  witness,  was  evidence  to  prove  that 
Perchard,    Xellet  was  an  officer  of  the  sherifis  of  Middlesex,  sufficient  for 
Sliwife*of      ^®  purpose  of  the  action. 
London.  Garrow  and  Marryat  for  the  plaintiff. 

Mingay  for  the  defendant 

The  plaintiff  had  a  verdict  It  seems,  however  questionable 
how  ftr  the  action  is  maintainable  on  principle,  as  the  act  of 
the  bailiff  in  this  instance  seems  not  to  have  been  witliin  the 
scope  of  his  office,  nor  part  of  his  duty  as  an  officer  of  the 
sherifis;  it  seems  therefore  that  the  action  should  have  been 
against  the  bailiff  himself^  not  against  the  sheriff. 


[  266  ]        SITTING  DAY  AFTER  TERM  AT  GUILDHALL. 


ISrS!  Shibxey  against  Newman. 

Where  rent  is     A  SSUMPSIT  for  use  and  occupation. 

I^?ft  ^dSL"  ^     P»^  of  the  general  issue. 

not  dispense         The  defendant  had  been  tenant  to  the  plaintiff  from  year  to 

cessitv  of^  y^^^  commencing  at  tiady-day  i  the  rent  was  payable  quar- 

months'  no-  terly :  at  Christmas  the  defendant  gave  notice  that  he  would  quit 

B^t^*^"***  the  premises  at  the  Lady-day  following;  the  circumstances  as 

three  months*  proved  on  his  part  were,  that  this  notice  to  quit  had  been  left 

notice  only  ^^  ^^  house  of  the  person  who  received  the  rents  of  the  estate; 

and  the  lemor  ^^  he  had  put  it  on  his  file  of  notices,   and  had  neither  ex- 

nntherexp  pressed  his  assent  or  dissent  to  the  accepting  it  as  a  notice  to 

assent  or  dis-  4**^*« — Th®  "^^^^  was  paid  up  to  Lady^day,  when  the   tenant 

sent  to  dieadj  quitted ;  and  the  action  was  for  rent  accruing  subsequent  to  that 

nutting  It,  and  ^ 

took&rent  ^^e* 

up  to  the  time      The  defendant  relied  on  two  grounds:  first,  That  the  rent 

nant  quitted,  ^^ing  payable  quarterly,  that  a  quarter's  notice  to  quit  was  suffi- 

it  shall  be  cient;  but,  secondly,  That  if  by  law  it  was  not  sufficient,  that 

J^iver**<J  the  ^®  defendant's  acceptance  of  the  notice  to  quit  at  the  end  of 

regular  notice  three  *  months,   and  that  being  at  the  end  of  the  year,  was  a 

to  quit,  and  waiver  of  the  notice,  which  by  law  would  otherwise  be  neces- 
anacquie-      ^  ^  ^ 

scence  on  the  sary. 

Dart  of  the  j^  y^^A  answered  by  the  counsel  for  the  plaintiff,  that  the  man-e 

[  *267  ]  ^^^  ^^  P<^yuig  the  rent  made  no  alteration  as  to  the  tenancy, 

which 
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which  waft  from  year  to  year;  and  that  it  therefore  was  incum-^        1795. 
bent  on  the  defendant  to  have  iriven  half  a  yearns  notice  of        •— 
quitting,  as  was  required  by  law,  in  cases  of  such  holdings.    As       agaimt 
to  the  second  point,  they  insisted  that  the  tacit  receipt  of  a  no-     Kewmah. 
tice,  without  any  evidence  of  acquiescence  on  the  part  of  the 
plaintiff,  could  not  be  construed  into  a  waiver  of  the  regular 
notice. 

Lord  Kenyon  said,  that  the  tenancy  was  from  year  to  year;  ' 
and  that  in  such  cases  no  notice  short  of  six  months,  and  deter- 
minable with  the  year  was  sufficient;  and  that  the  mode  of  pay- 
ment of  the  rent,  whether  half-yearly  or  quarterly,  was  a  col- 
lateral matter,  and  no  dispensation  or  qualification  of  the  regit* 
lar  six  months'  notice  required  by  law :  but  his  Lordship  added^ 
that  by  agreement,  the  parties  might  dispense  with  the  notice^ 
and  the  acquiescence  of  the  parties  was  presumptive  evidence 
of  such  agreement ;  and  he  was  of  opinion,  that  in  this  case 
there  was  evidence  of  acquiescence,  as  the  plaintiff  had  received 
the  notice  to  quit  at  the  end  of  three  months,  and  never  ex- 
pressed to  the  defendant  any  dissent  whatever,  which  he  thought 
he  should  have  done,  if  he  had  meant  to  have  refused  his  assent 
to  the  defendant's  quitting  according  to  the  notice. 

Erskine  and  Shepherd  for  the  plaintifi. 

Mingay  (or  the  defendant. 


Richards  against  Barton.  [  268  ] 

THIS  was  an  action  of  assumpsit.  f^^  ^^^' 

.  Ill       i«.i  .  Assumpsit 

The  declaration  stated  that  the  defendant,  m  consideration  will  lie  to  an 

of  3200/.  to  be  by  him  paid,  had  agreed  to  grant  to  the  plaintiff  ^°„^'''^^" 

a  certain  annuity  of  400/.  per  annum,  charged  upon  a  certain  conveyances, 

estate  of  his  the  defendant's,  and  that  he  had  represented  that  and  the  in- 
al        -J                          «.        1     .  1         1             .in              ,  terestofthc 
the  said  estate  was  affected  with  only  one  judgment  for  1000/.  money  pro- 
payable  to  his  brother;  that  on  this  representation  the  plamtiff  cured  to  pur- 
agreed  to  purchase  the  said  annuity ;  that  the  deeds  and  convey-  Quity  where 
ances  necessary  were  accordingly  prepared,  and  the  plaintiff  had  ^  grantor 
procured  the  said  sum  of  money  for  that  purpose.    It  then  aver-  g^tedtte 
red  that,  before  the  said  deeds  were  executed,  it  appeared  that  charwaaflect- 
the  said  premises  were  charged  with  a  further  judgment  of  5000/.  J^^  ctoged 
in  consequence  of  which  the  plaintiff  declined  to  proceed  further  with  the  an- 
in  the  purchase;  and  the  action  was  brought  to  recover  the  ex-  "'"^y* 

penses 

3 
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17S6.        {WDses  of  the  oonvejriUQce^  and  the  interest  of  the  money  ^po^  tbc 

time  the  plaintiff  bad  prqmred  it,  till  the  treaty  was  at  an  end. 

^^^J^J^J^  For  tl^  defendant  it  was  relied,  first,  that  it  was  inc^mbent 
BAAToir.  09  tbe  plaintiff  to  have  searched  for  judgments  before  any  of  the  ' 
d(Qed(»  or  conyeyances  were  put  in  hand,  or  any  expense  incurred 
9D  that  account ;  and  that  on  the  same  principle  the  plaintiff 
should  not  have  come  forward  with  his  money,  so  as  to  charge 
[  269  ]  the  defendant  with  any  interest,  until  he  had  seen  a  clear  and 
indisputable  titl? :  a^d  as  to  the  charge  of  the  latter  judg^ieut^ 
they  gave  in  eyidepc^  that  they  had  offered  to  have  satisfaction 
entered  upon  that  judgment;  but  it  was  by  power  of  attorney 
^m  the  person  who  had  the  judgment ;  and  who  was  then 
abfoad* 

For  the  plaintiff  it  w^  proved,  by  the  attorney  employed  by 
hm$  that  be  hi^l  received  an  abstract  of  the  defendant's  title  to 
the  estate  about  to  be  chaig^  with  the  annuity,  which  men- 
tiomd  but  one  cbarg^  of  1000/.  io  his  brother ;  th^t  upon  his 
inquiring  if  there  were  any  other  judgmenta  aSe^t\xig  the  est^te^ 
Ibe  defendant  asspred  him  there  were  none;  that  he  ^erefore 
did  not  thm  search  fi>r  judgment,  but  deferred  it  till  the  execu- 
tion of  the  deeds,  to  save  a  double  search.     ^ 

Lord  Kenton  ruled,  that  the  plaintiff  was  clearly  entitled  to 
recover:  his  Lordship  said  that  an  abstract  QVIght  to  me^tion 
every  incumbrance  whatever  affecting  an  estate  upon  which  any 
security  was  about  to  be  placed ;  and  should  therefore  contain 
an  account  of  every  judgment  by  which  the  estate  was  affected ; 
that  the  abstract  therefore  in  this  case  was  objectionable  in  that 
respect,  nor  was  the  objection  jpemoved  by  the  ofier  to  have 
aataa&ction  acknowledged  under  a  power  of  attorney,  as  that 
was  liable  to  plgeption ;  ^nd  it  bad  been  decided  by  Lprd  Hard- 
mckcf  thai  a  party  f^as  not  boupd  to  accept  of  any  conveyance, 
or  any  agreeipent,  execute  \inder  such  circumstance.  Tha.t 
•[  S70  ]  ^th  respect  to  the  ^earching  for  judgments,  the  conduct  of  the 
idaintiff's  att^^mey  had  b^n  perfectly  proper,  for  as  it  was  abso- 
lutely necessary  to  searqh  for  judgments  immediately  before  thp 
ocmveyances  were  executed,  lest  som^  judgments  should  have 
been  entered  up  during  the  treaty,  thalt  he  had  assigned  a  very 
proper  reason  for  not  having  done  so  ^t  first,  namely  the  plain- 
tiff's assertion  that  no  judgment  did  in  fact  subsist  diarging  the 
«state^  except  one  fyr  lOOOL  before  mentioned,  and  as  it  saved 
expense  of  a  double  si^ch  §^]r  ju<}gfnents. 

The 


Ante  116. 
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The  plaintijEP  had  a  verdict.  1  tM« 

Law  and  Dallas  for  the  plaintiflf.  

Ersiktne  and  Baldwin  for  the  defendant.  ^S^ 

fiARTOir. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER- 


SCARMAN   against  CaSTELL.  Monday^ 

npHIS  was  on  action  on  the  case^  to  recover  the  amount  of  a  master  it 
"■•   an  apotheear/s  bill,  for  medicines  fhmiBhed  to  and  attend-  hotrndto^y 
ances  on  a  servant  of  the  plaintifPs.  ao^  att^- 

Lofd  Kewyon  said,  That  he  was  of  opinion  that  a  master  ancc  on  his 
was  obliged  to  provide  for  his  servatit  m  sickness  and  in  health,  ^^^^^t 
atid  that  he  therefore  was  liable  for  medicines  furnished  to  his  remams  un- 
servant  while  in  his  service.    Not  that  his  servant  was  at  liberty  ^^of 
to  go  abroad  and  contract  debts  for  medicines ;  but  that  while  hiscumily. 
he  was  under  his  master's  roof,  the  master  was  under  a  legal,  Q* 
BA  well  as  a  moral  obligation,  to  provide  the  necessary  medicines,      [  271  ] 
and  to  pay  for  such  as  were  administered  to  his  servant  und^ 
such  df  cumstances. 

Burroughs  as  an  amiais  curia^  inentioned  that  a  case  of  this 
sort  had  been  argued  before  Lord  Mansfield  and  the  Court  of 
King^s  Bench,  in  the  year  1 782,  in  whi<ih  it  had  been  resolved, 
llmt  a  master  was  not  so  liabla 

The  counsel  for  the  defendant  spud,  it  was  a  case  dHjuby  ▼. 
fPUtshiref  in  which  that  point  had  been  decided. 

It  was  answered  by  the  plaintiff's  counsel,  that  the  case  cited 
was  of  a  servant  in  husbandry,  and  the  action  was  an  acti<m  of 
assampsit  by  the  parish^officer,  to  recover  the  amount  of  a  sur- 
geon's bill  paid  by  them  for  the  cure  of  the  defendant's  servant; 
which. was  adjudged  to  be  not  maintainable. 

Lord  Kemyon  said,  the  distinction  seemed  to  be  a  reasonable 
one,  and  that  case  distinguishable  from  the  present. 

The  plaintiff  recovered. 

Ersktne  and  Lowes  for  the  plaintiff. 

Garrcw  for  the  defendant. 


Stonehousb 
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1795. 

Samedaif.  STOREHOUSE  agaiflSt  ElLIOT. 

An  action  of    ^T^HIS  was  an  action  of  trespass  for  an  assault  and  false  im- 
felac  impri-        X    «„•««„,„«„*. 
sonment  wUl  pnsonment. 

Dot  lie  where        Plea  of  Not  Guilty. 

^^^^jwtyhas  rj.  j^^  ^^  ^  stated  and  proved  on  die  part  of  the  plaintiff  was^ 
into  custody  that  the  plaintiff  on  the  21st  of  November  was  at  Drmy  Lane 
c^m^and  P^y-l^ouse;  the  defendant  was  there  also,  and  had  her  pocket 
broughtbefore  cut  from  her  side,  containing  five  guineas  and  a  ring :  she-  left 
^''^]g*2^»  the  play-hous^  and  brought  in  a. constable  for  the  purpose  (tf 
^^mdis-  apprehending  the  person  who  bad  picked  her  pocket;  she  at 
^°^|^B^:  first  fixed  on  a  different  person;  but  afterwards  chained  the 
shoukibeMir  plaiiiti£^  who  was  in  consequence  apprehended,  and  bropght 
for  malidous  befi)re  the  justices  at  Bow  Street  office  where  he  was  discharged, 
tbore  being  no  pretext  for  charging  him. 

When  the  case  was  opened  by  Erskine  for  the  plainti£^  Lord 
Kenyon  expressed  a  doubt,  whether  the  action  was  maintain- 
able in  its  present  form?  and  whether  it  should  not  have  been 
ease  for  malicious  prosecution  ? 

Erskine  said,  that  the  distinction  was,  where  a  person  was  ap- 
prehended under  a  warrant,  or  without  one.  That  where  there 
was  a  warrant,  this  action  was  not  maintainable ;  but  that  where 
a  party  makes  a  charge,  and  that  turns  out  to  be  unfounded^ 
and  there  is  a  consequent  unlawful  detention  of  the  person,  that 
there  the  action  is  maintainable. 

JVoodf  on  the  same  sid^,  cited  a  case,  said  to  have  been  so 

decided  by  Mr.  Justice  Buller,  and  added,  that  the  defendant 

might  in  this  action  have  justified,  by  which  the  whole  matter 

[  27S  ]      would  have  come  before  the  Court,  as  well  as  in  an  action  fi>r  ^ 

malicious  prosecution. 

Lord  Kenyon  snid,  That  to  bring  the  action  in  the  present 
form  for  such  an  offence,  seemed  to  him  to  break  in  on  the  set- 
tled distinction  of  actions.  That  the  defendant  had  adopted  the 
proper  and  legal  course  under  the  circumstances  in  which  she 
wns  placed ;  and  that  to  allow  an  action  of  false  imprisonment  to 
be  niaintained  whenever  the  party  happened  to  be  mistaken, 
would  be  injurious,  and  would  deter  parties  from  charging  per- 
sons really  guilty  of  such  offences :  that  the  proper  action  there- 
fore seemed  to  be  an  action  on  the  case,  and  the  action  in  its 
present  form  could  not  be  maintained ;  but  as  Mr.  Wood  had 

cited 
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cited  so  respectable  an  authority,  he  would  suffer  the  plaintiffi  as  1795. 

he  had  proved  his  case,  to  take  a  verdict,  with  liberty  for  the  de- 

feodant  to  move  to  set  it  aside^  and  have  a  nonsuit  entered.  Stoothotoe 

Erskine  and  Wood  for  the  plaintiff.  Ellioi. 

Gartxm  and  Gibbs  for  the  defendant 


Wilson  against  Clark.  Tuuda^^ 

■     Feb.  17tli« 

▲  SSUMPSIT  for  use  and  occupation  of  certain  premises  of  caae  for  use 
-^^  the  plaintiff's,  described  in  the  declaration  as  "  lying  and  *pd  oon^. 
being  in  the  parish  o(  Sydenham  in  the  county  of  J&n/."  houses  de- 

Garraw  for  the  defendant  stated  that  there  was  no  such  parish  sci^w^  it  as 
as  Sydenham  in  Kent,  Sydenham  being  part  of  the  parish  of  ^iH^^*^ 
Lewisham.  there  is  do 

Per  Lord  Kenton.    It  cannot  begot  over;  the  plaintiff  must  jf^^Su^' 
be  called. 

Erskine  and  Russell  for  the  plaintiff.  [  274  ] 

Garrtm  and  Lawes  for  the  defendant. 


Daniel  against  Cartony.  ^^  ^^ 

A  SSUMPSIT  on  a  bill  of  exchange  dra>wn  by  one  Scoitf  in  where  a  bill 
-^^  his  own  favour,  and  accqpted  by  the  defigndaDt*.  h^^S!^^ 

Erskine  said.  He  was  instructed  to  make  thia  defence^  That  for  a  boJajUt 
the  bill  was  drawn  by  Scott^  in  his  own  favour;  that  he  dis-  considmtioo, 
counted  it  with  one  GreensU^  who  took  for  it  above  ISLper  cent,  of  ti^  h^? 
but  that  he  had  nothing  to  impeach  the  transaction  by  which  the  mediate  in^ 
plaintiff  had  become  possessed  of  it.  shall  not  aroid 

Per  Lord  Ken  yon. — It  is  no  defence.    If  the  note  had  been  it  in  the  hands 
originally  given  on  an  usurious  transaction,  or  for  an  usurious  ^^^J^^ 
consideration,  it  would  have  been  void  in  the  hands  of  even  a  an  action 
bonajlde  holder;  but  usury  in  any  intermediate  transaction  re-  ||^2!^|/ 
specting  it,  can  never  make  it  void. in  the  hands  of  a  bom^^fide     r  275  ] 
indorsee^  where  there  was  no  usury  in  the  original  transactioiu 

Mingay  and  Baldwin  for  the  plabti£ 

Erskine  for  the  defendant. 


The 
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The  Govamor  and  'Company  of  the  Chelsea  Water^ 
works  against  Cowper. 

npHIS  was  an  action  of  debt  upon  bond  against  the  defend- 
"*"    ant,  as  executor  of  Sir  George  Littleton. 

Plea  1st.  Non  est  factum.    2d.  Plene  administravit. 

In  the  year  1768,  Sir  George  Littleton  having  procured  for  a 
servant  of  bis,  of  the  oazne  ci  JSroadhurstj  the  place  of  collector 
under  the  C%^2s«a  Water^Viorks  Clompaiiy,  had  joined  in  the  pre- 
sent bond,  as  a.sur^y^br  •tbe  -frkhfiil  eeeoonting  and  paying 
over  to  the.€on:^pany,  of  tiie  mmscollficted  hg  him  in  the  course 
4>f  hisdufy.      .  ^  . 

The  bond  was  produced  by  the  secretary  of  the  company^ 
fiDom  among  .the  •conipaBy's  papers;  and  he  swore  it  was  in  the 
hand-writing  of  the  person  who  was  secretary  at  the  time  k  bofe 
date* 

A  witness  was  called  on  the  part  of  the  plaintifl^  to  prove  the 
hand-writing  of  Shr  George  Littleton^  subscribed  to  the  bond« 
But  he  was  unable  to  swear  to  it. 

Lord  Kbnton  said,  that  he  would  admit  the  bond  without 
proofs  it  being  abovB^diirfy  yean  data 

Chambre  for  the  drfendant  submitted,  that  there  should  be 
some  evidence  ofiSsred  to  proVe  the  -hand^writing  of  the  sub- 
scribing xvitnesff:  ihat  this  difieried  ^firom  the  case  cS  a  deed 
'which  respect^  lanid,  *8s  there,  'possession  having  gone  with  the 
deed,  confimed  it,  and  that  the  nile  shouM  be  conlBned  to  sndi 
'casesonly. 

Lord  Kenyon  -said,  thilt  all  deeds  above  thirty  years  date 
proved  themselves;  that  itwas  diereferemotreqiiisite  to^  into 
*  fifrther  p]X)6f,  particularly  in-the  case  6f  •  die  present  bond,  -as  it 
^faad  been  prdducedby  the  secretary  of  die  Mmpany,  from  among 
•Aeir  papers,"an)d'in*Ae'hand«-writing^f  the  person  who  was 
"secretary  "lit  the  •  time  it  bore- tkte;  -which  ^aveita  degree  bf 
^mtiiority.  'His  Ix>i^hip  therefore -afidmitted  it,  without  fmA 
^i^idi^oe. 

Upon  the  issue  of  pkne  aiminktntbit;  the  defendatit^s  connsel 
admitted,  that  the  defendant  had  assets^irom  Sir  O^or^^  Tittle- 
ton  sufficient  to  satisfy  the  debt;  but  stated,  that  twenty-two 
years  ago  he  had  paid  over  the  whole  of  Sir  George  Littleton^ 
property  which  he  had  then  in  his  hands  to  the  Duke  of  Bridge- 

waieTf 
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iDafeTf  as  residuary  le^tee  ;  and  that  fae  had  hd^  hdthing  ft^       iWik 

mainiDg  in  his  hands,  nor  had  he  till  the  bringibg  of  the  presMt        '"    '7 

action  any  notice  that  there  was  such  a  claim  lis  that  how  made,  t^jiter-iMftf 

subsisting  against  the  estate.  Compoay 

♦Lord  Kenyon  said,  that  he  was  of  opinion,   that  where  ah     ^|J^^ 

executor  or  administrator  has  satisfied  the  debts  and  legacite    [  «277  ] 

affecting  the  testator's  or  intestate's  estate,  tod  paid  over  the  !r^  Where  the 

mainder  to  the  residuary  legatee;  afid  has  had  no  notice  cf  ^ny  ^^^^^J^ 

other  subsisting  demand,  provided  he  had  'ildt  done  k  tdo  pt^  debts  and 

dpitately,  that  it  was  a  good  answer  to  an  Tiction^  mih  te  the  j^acies,  ^^ 

{^resent:  that  the  statute  having  dired^d  that  no  legatdes  should  tesu^s 

1)e  claimed  liefore  the  ^nd  of  one  year,  'firoih  the  te^tiitor^  death,  d^en>ired, 

^seemed 'to  have  meant  to  giVe  that  time  for  creditdxte  to  the  estsife  the  i^inte 

to  mdce  their  daims,  or  at  least  tb  site  notice  to  the  e3t6<»«dr  of  the  estate 

to  the  — -" 


or  administrator,  that  there  were  such  claims  subsisting;  aKid  duaryleiatee 

that  as  in  the  present  case  the  debt  was  of  such  long  standing  it  is  g^edilvi- 

and  undahned  for  such  a  number  of  yeats,  and  the  r^maindc^  aStMr^n^. 

of  dife  estate  paid  over  to  the  residtiaiy  l^atee,  he^as  of  opinioh 

that  it  was  complete  ^idenoe  t}{  plene  adniimstraokf  iki&voilr 

of  the  executor;  but  his  Lordship  add^,  he  would  reserve  ihilt 

point 

The  plaintiff  was  going  to  tid^e  a  verdict  for  the  peMify; 
Chambre  for  the  defendant  insisted,  that  the  plaintiff  should 
prove  the  damage  he  had  sustained,  as  it  was  now  settled 
that  the  jury  under  the  sfat.  8  &  9  tV.  III.  should  assess  the 
damages. 

Wood  for  the  plaintiff  said,  that  was  the- case  where  the  bond 
was  fer  the  performance  of  articles,  or  matters  referred  to  in 
another  indenture  or  instrument ;  not  where  the  matters  were 
contained  in  the  condition  of  the  bond. 

Lord  Kenton  said,  that  the  jury  should  assess  the  damages. 

The  plaintiff  therefore  took  a  verdict,  to  the  amount  of  the 
dami^;es-  proved,  subject  to  the  opinion  of  the  Court  on  the  poiiit 
'.reserved. 

Erskinetcnd  Wood  for  the  plaintiff. 

Vhambre  and  C&eoper  tor  the  defendant. 

On  Lord  Kenton's  coming  into  Court  the  next  morning,  Ws 
Lordship  mentioned,  that  he  had  a  note  of  dedsion  befoi'e  Lo^d 
Mansfield,  which  he  read  to  the  Court,  in  whfich  LordMXNS-     J 
TiELn  had  ruled  the  same ^oint  respecting  the  proof  df  a  bond  J[  q^s  ] 
of -above  thirty  yeiirs  standing,  which  he  bad  dcme.    The  ci*e 
'was  Jbfe^f  Aailimi«mtor.o^  Sittings  at  GuOd- 

6  /'««! 
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hallf  Michaelmas  1764;  it  was  an  action  of  debt  upon  a  bond 
dated  20th  March  1732;  on  non  est  factum  pleaded:  the  plain- 
tiff produced  at  the  trial  the  bond,  insisting  that  it  proved  itself 
by  its  antiquity;  it  was  objected  by  Mr.  Dunning:  that  it 
ought  to  be  authenticated,  and  that  a  deed  of  that  age  will  not 
itself  be  sufficient,  unless  possession  or  something  equivalent 
had  gone  with  it.    Lord  Mansfield  allowed  the  distinction. 

Upon  which  the  plaintiff  called  a  witness  to  prove  the  hand- 
writing of  the  obligor,  and  insisted  that  that  was  sufficient  to 
entitle  him  to  have  it  read ;  but  no  account  was  given  of  the 
subscribing  witness.  Lord  Mansfield  still  thought  the  proof 
defective,  and  nonsuited  the  plaintifi^  at  the  same  time  declar- 
ing, th^  if  proof  had  been  made  that  the  bond  had  been  found 
among  the  papers  of  the  deceased,  he  would  have  allowed  the 
evidence. 

Vide  S.  C.  1  Black.  Rep.  582.;  where  the  objection  stated  is, 
that  there  being  no  proof  of  payment  of  interest,  or  any  other 
.marie  of  authenticity,  if  the  length  of  date  was  alone  sufficient 
to  establish  it,  that  any  knave  might  forge  a  bond,  with  a  very 
ancient  date,  and  recover  on  it.  It  appears  further  in  the 
report  of  that  case^  that  one  of  the  subscribing  witnesses  was 
.living. 


Same  day. 

Where  aparty 
sued  on  a 
claim  which 
he  knows  to 
be  founded, 
pays  it  voluD- 
tanly  and  with 
notice^  it  is 
not  recover- 
able back  in 

I  at  the 
time  lie  pays 
it,  he  declares 
that  he  pays  it 
without  pre- 
judice to  his 
right  to  re- 
cover. 

*KmMj  V. 
%/^  ante  84. 


Brown  against  M^Kikally. 

A  SSUMPSIT  for  money  had  and  received. 
•^■^     Plea  of  the  general  issue. 

♦The  plaintiff  and  defendant  being  in  the  same  line  of  busi- 
ness, entered  into  an  agreement,  by  which  the  defendant  agreed 
to  sell  the  plaintiff  all  his  old  iron,  except  bushel-iron,  which 
was  of  an  inferior  quality,  at  9/.  per  ton. 

The  iron  he  delivered  was  mixed  iron,  of  an  inferior  value,, 
being  part  bushel-iron^  and  charged  the  full  value  of  the  best 
sort;  the  plaintiff  objecting  to  the  charge,  the  now  defendant 
brought  an  action  for  it.— The  plaintiff  paid  the  full  demand  so 
made  on  him,  at  the  same  time  telling  the  defendant,  that  he 
did  it  without  prejudice;  and  meant  to  bring  an  action  to  re- 
cover back  the  overplus  so  paid. 

This  action  was  brought  for  that  purpose. 

When  the  case  was  opened  by  the  plaintiff's  counsel.  Lord 
Ken  YON  said,  that  such  an  action  could  not  be  maintained.  That 
to  allow  it,  would  be  to  try  (every  such  question  twice ;  for  that 

the 
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Brown 
against 


the  sanie  legal  ground  that  would  intitle  the  plaintiff  to  recover  in        1 795. 
the  present  action,  would  have  been  a  good  defence  to  the  action 
brought  against  him  by  the  present  defendant;  at  which  time  and 
in  which  manner  he  should  have  proceeded :  that  money  paid  by  M'^inally. 
mistake  was  recoverable  in  assumpsii  ;  but  here  it  was  paid  vo- 
luntarily,  and  so  could  not  be  recovered  under  the  circumstances     L     °^  J 
of  this  case. 

Erskhie  and  Reader  for  the  plaintiff. 

Ganow  for  the  defendant. 


Mitchell  against  Wright. 


^rt 


pER  Lord  Kenyon.  In  delivering  a  particular  under  a 
judge's  order,  where  there  has  been  an  account  current,  and 
paj'ments  made,  for  which  the  party  means  to  give  credit,  the 
particular  ought  to  contain  as  well  all  those  matters' for  which  he 
means  to  give  credit,  as  those  for  which  the  action  is  brought. 


-n  .  r-*  Wednesday^ 

Hex  against  Crespigny.  Feh.  isth. 

'T'HIS  was  an  indictment  against  the  defendant  for  perjury.       An  indictment 
A    Plea  of  Not  Guilty.  ^^^ 

The  case  stated  on  the  part  of  the  prosecutor  was,  that  in  the  maintained* 
year  1783^  the  defendant  being  procurator-general  of  the  Court  ^^j^d^p^,.. 
of  Admiralty,  resigned  that  office  to  a  person  of  the  name  of  jury  depends 
Heseltincj  reserving  to  himself  the  emoluments  of  all  such  suits  g^     ^^f^"*/ 
as  bad  been  commenced  during  his  time,  and  which  were  then  deed. 
depending. 

Soon  after  this  transaction,  wishing  to  retire  from  all  concern  [281  ] 
with  the  business,  he  treated  with  the  prosecutor  Mr.  Dickinson  ; 
and  by  deed  between  him  and  Dickinson^  he  assigned  over  all  his 
right  before  reserved  in  his  agreement  with  Heseltine^  giving  to 
Dickinson^  by  the  same  deed,  a  power  to  prosecute  all  actions 
then  depending  in  his  name :  but  to  receive  the  profits  on  his  own 
account. 

One  Utterson  having  become  indebted  to  Dickinson^  for  busi- 
ness done  in  the  &)urt  of  Admiralty,  was  sued  by  him  in  tlie 
Court  of  Common  Pleas,  in  Crespigmfs  name. 

In  that  suit,  on  a  motion  to  stay  proceedings,  Crespigny  made 
an  affidavit,  wherein  he  swore  that  in  the  year  1783,  he  had  re- 
signed his  place  to  HeseUine  :  and  that  from  that  period,  he  had 
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not  authorized  any  perton  to  due  in  his  name:  and  that  t|ie  ae« 
tion  then  depending  against  UUerton^  was  brought  in  his  name 
without  his  authority* 

Upon  this  affidavit  the  perjury  was  assigned. 

Lord  Kenyon,  on  this  statement  being  made,  asked  Garraw 
(who  led  for  the  prosecuticm)  if  the  peijury  did  not  tarn  on  the 
construction  of  the  deed,  as  to  what  passed  under  it  from  the  de- 
fendant to  Dickinson  T 

Garram  admitted,  that  in  a  great  measure  it  did. 

His  Lordship  then  said,  that  the  indictment  could  not  be 
maintained ;  that  if  the  defendant  had  in  any  manner  acted  in- 
consistently with  the  obligation  entered  into  by  his  deed,  that  it 
was  the  object  of  a  civil  action ;  but  that  where  the  injury  arose 
from  a  misconception  or  mistake  in  the  construction  of  a  clause 
in  a  deed  for  such  an  injury,  an  indictment  for  peijury  could  not 
be  supported. 

His  Lordship  therefore  directed  a  vterdiet  of  acquittal. 

Garram  and  Wi^ey  for  the  prosecution. 

Erskine^  Mingaoff  and  Gasdee  for  the  defendant 
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Colls  against  Lovixl. 

npHIS  was  a  special  action  on  the  case  in  assumpsit^  in  which 
-^  the  plaintiff  declared,  *<  That  the  defendant  havii^  biscome 
a  bankrupt,  and  being  then  indebted  to  the  plainti£^  in  conside- 
ration that  the  plaintiff  would  not  prove  his  debt  under  the  com^  * 
mission,  he  undertook  to  pay  him  eighteen  shillings  in  the  pound 
on  his  debt ;  and  to  bring  forward  another  person  to  secure  to 
him  the  payment  of  that  sum ;"  it  then  averred  that  the  defendant 
had  npt  paid,  nor  brought  forward  any  person  to  secure  him  that 
sum,  by  reason  whereof  the  defendant  became  liable^  ^c. 

Plea  of  non-assumpsit. 

The  plaintiff  proved  by  a  witness  a  treaty  for  an  agreement  in 
substance  as  stated  in  the  declaration;  but  the  witness  in  his 
cross-examination,  admitted  that  the  plaintiff  had  petitioned  the 
great  seal  against  the  albwance  of  the  defendant's  certificate. 

The  counsel  for  the  defendant  contended,  that  this  was  ^  waiver 
of  the  agreement,  and  dq>rived  the  plaintiff  of  all  claim  to  any 
benefit  to  be  derived  under  it. 

Lord  Kenton  held  that  it  did  so.  His  Lordship  observed, 
^lat  the  agreement  upon  which  the  present  action  was  founded^ 

must 
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miitt  he  supposed  to  have  been  entered  into  with  a  view  to  dis- 
eluurge  Out  defendant  from  his  debts,  by  the  plaindflTs  co-ope- 
ffttiog  IB  the  discharge  which  ihe  defendant  woulcl  obtain  by 
means  of  his  certificate:  that  the  plaintiff,  by  opposing  the  de- 
isndant's  certificate^  had  been  guilty  of  malajldesj  as  defeating 
the  object  of  the  agreement  by  an  act  totally  inconsistent  with  it. 
That  he  should  therefore  be  held  to  have  abandoned  it,  and  not 
now  be  dlowed  to  resort  to  it,  or  to  maintain  an  action  which  had 
the  agreement  for  its  foundation. 

His  Lordship  therefore  directed  a  nonsuit. 

Mlngajf  and  GUbs  for  the  plaintiff. 

Qamm  for  the  defendant. 


1795. 
Colls 

LOVJELt. 


May  against  Smith. 

A  SSUMPSIT  for  rocmey  bad  and  r^red  on  an  account 
^  stated. 

Plea  of  the  general  issue. 

The  case  as  stated  by  die  plaintiff's  counsel  was,  that  the  de- 
fendant and  he  had  been  in  partnership  in  trade,  which  partner- 
ship had  been  dissolved  in  October  1794;  that  all  accounts 
^between  them  had  h^r^  r^ferfed  to  fgrbitration,  when  a  balance 
was  settled  to  be  due  to  the  plaintiff,  to  recover  which  the  pre- 
seat  action  was  brought. 

'  The  defendant  dcsnied  that  any  dissolution  of  the  partnership 
had  taken  .places  or  t^at  any  account  had  been  settled  or  adjust- 
ed; and  that  of  course  one  partner  could  not  maintain  an  action 
rngmagt  another  for  an  unliquidated  bidance. 

SnUne  iot  the  plaintiff  stated,  that  hp  would  prove  Ae  part- 
nership dissolved  by  the  following  evidence,  viz.  that  as  it  was  ne- 
cespfry  to  give  notice  in  -the  Gazette  pf  the  dissolution  of  partner- 
ship, and  the  Gazette  requited  that  the  advertisement  givingnotice 
<ef  ihe  dissoItttioB,  should  b^  attested  by  a  witness,  and  left  at  the 
OemMe  Office^  Jie  woidd  produce  the  original  from  which  the 
sriveslasement  in  the  Gazette  was  printed,  which  was  fui  agree- 
snent  to 'dissolve  the  partnership,  signed  by  both  parties,  and  at- 
Jtest|^  by  a  ^bsci^bing  witn^  yboAi  he  would  call.  ^ 

This  paper  when  produced,  appeajen^  i9i^  f  VMO^  ^  V9^ 

M  2  contiiining. 
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containing,  in  writing,  the  usual  form  of  adverdsements,  as  in- 
serted in  the  Gazette j  giving  notice  of  dissolution  of  partnership, 
viz.  <<  That  John  Smith  and  Mary  May  had  that  day  agreed  to 
dissolve  partnership,''  4*^. 

Mingay,  for  the  defendant,  objected  that  this  on  the  fiice  of  it 
}>urported  to  be  an  agreement,  and  as  such  could  not  be  given  in 
evidence  without  an  agreement  stamp. 

It  was  answered  for  the  plaintiff,  that  it  was  not  an  agreement, 
but  offered  in  evidence  merely  to  shew  that  the  parties  had  }u 
fact  dissolved  their  partnership. 

Lord  Kenyon,  after  referring  to  Che  statute,  said  that  it  was 
necessary  it  should  have  been  stamped,  otherwise  he  could  not 
admit  it :  that  the  statute  required  a  stamp  upon  all  papers  to  be 
given  in  evidence,  in  proof  of  any  agreement :  that  the  paper  in 
question  was  offered  as  evidence  of  an  agreement  between  the 
parties  to  dissolve  the  partnership;  and  was  therefore  inadmis- 
sible without  a  stamp« 

The  plaintiff  was  nonsuited. 

Erskine  and  Balduyn  for  the  plaintiff. 

Mingay  and  Russell  for  the  defendant. 


(  ♦586  ] 
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Rex  against  Gilham. 


nPHIS  was  an  indictment  against  the  defendant,  an  attorney, 
under  statute  17  Geo.  III.  26.  for  taking  more  than  ten  shil- 
lings per  cent,  as  allowed  by  the  statute  for  procuration  money  on 
the  sale  of  an  annuity. 

To  prove  the  case  on  the  part  of  the  prosecution,  a  person  of 
of^whi^  reE-  ^^  ^^^^  of  John  King^  a  money-broker,  was  called  as  a  witneA ; 
he  was  sworn  in  the  common  form  on  the  New  Testament. 
When  he  was  proceeding  to  give  his  evidence,  he  was  stepped 
^l^liiii^^^p.  by  GibbSi  of  counsel  for  the  defendant, 
tizedor  ad-  ♦  He  was  asked  of  what  religious  persuasion  he  was  ?    He  an- 

Christian  swered,  of  the  Protestant — He  was  then  asked,  if  be  had  been 
church,  heu  always  of  that  persuasion  ?  He  said  he  had  not ;  that  he  was  born 
wiuiess—  A  ^^^9  b^^  b^  ^^^  ^^  ^h®  established  religion  since  he  had  been 
hough  the 

oath  nas  been  so  taken  by  him— on  his  asserting,  that  he  then  considered  himself  as  a  miember  of 
the  established  religion  and  boood  by  its  precepts. 

of 


gionhehad 
neferformally 
abjured,  sad 
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of  capacity  to  judge  for  himself,  and  that  he  now  professed  to  be        1795. 
of  that  persuasion.  "T 

In  the  course  of  his  examination,  he  admitted  that  he  had  been        against 
married  according  to  the  Jewish  rites ;  and  that  his  first  wife  had      Oilhah. 
been  a  Jewess. 

He  was. lastly  asked,  if  he  had  ever  been  baptized,  or  had  ever 
formally  renounced  the  Jewish  persuasion  ?  He  answered,  that 
he  had  never  been  biq)tized,  nor  had  ever  formally  renounced  the 
Jewish  religion,  or  been  admitted  a  member  of  the  established 
church. 

On  this  admission,  Gibbs  objected  to  his  testimony :  that  having 
been  sworn  on  the  Gospels,  and  never  having  been  admitted  a 
member  of  the  Christian  church,  that  he  could  not  consider  an 
oath  so  taken  as  obligatory ;  and  that  his  testimony  being  un- 
lanctioned  by  such  obligation,  was  inadmissible. 

Lord  Kenton  said,  that  he  was  of  opinion  that  his  testimony 
was  admissible ;  that  notwithstanding  he  had  admitted  that  he 
had  been  of  the  Jewish  persuasion,  yet  having  sworn  that  he  now 
coiisidered  himself  as  a  member  of  the  established  religion^  and 
bound  by  the  precepts  of  that  religion,  that  he  should  deem  the 
oUigation  of  an  oMh  so  taken  as  sufficiently  binding.  His  Lord- 
ship cited  the  case  of  Omichwid  v.  Barker,  1  Atk.  21. ;  and  ad- 
mitted his  testimony.  [  287  ] 

In  the  indictment  it  was  averred,  that  the  defendant  had  taken  Where  ao  en- 
820/.  for  soliciting  and  procuring  the  sum  of  2450/.  being  the  ^^„'ac. 
purchase-money  of  a  certain  annuity ;  and  it  appeared  that  part  coimt  of  pro- 
of that  sum  had  been  taken  for  deeds,  4*^.  the  remainder  as  pro-  ^^^"?^  ^°^  ^ 
,  *         conog  an  an- 

curation.  nuity,  and  it  is 

This  was  objected  to  aa  a  variance.  ^^dT^  *^ 

Lord  ICenton  ruled,  that  the  whole  sum  being  taken  for  and  taken  for  toli- 

on  account  of  the  entire  transaction  for  procuring  the  money  for  citin^wocur. 

the  annuity,  that  it  should. not  be  so  taken  by  parts,  but  the  inf^that put 

whole  be  deemed  an  act  done  on  account  of  procuration ;  and  so  otthatsom 
«        «  waitakenfor 

that  there  was  no  variance.  ^  ^^^^  i, 

Fieldingf  Shepherd^  and  Raine  for  the  prosecution.  notavariaoce. 

Mingay  and  Gibbs  for  the  defendant. 

The  defendant  was  found  guilty. 
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OxLAD£  against  P£rchArd  et  alt.  Sberifis  of  London. 

J^cbankrapt  npHIS  was  an  action  on  the  case,  against  the  shefifli,  for  a  bM 
admissible  Jeturn. 

^css  to  «.  It  waK  brought  to  recover  a  qasntity  bf  gdods,  ^c.  bfelortglttg  t6 
^  act  which  ^^^  Benjamin  Beet,  then  a  bankmpt,  which  the  ddfetidtihts^hid 
may  beor  not  seized  under  an  esceeatlod^  at  the  suit  of  the  pldntiff,  tod  to  i^hitfi 
raptcy;  as  '  ^^^  defendant,  being  indemnified  by  the  assignees  of  Beet,  faftfl 
whether  an      returned  ntdla  bona. 


^'mS'^d-     '^*^®  question  tamed  apbn  the  time  when  ati  act  of  baiikrUpttSJr 
certed  and       had  been  committed  by  Beet. 

^^twTn  or      ^^^  ^  of  btokruptcy,  tipbH  which  the  toign^  relied,  ^ib 
tiotl  the  bankrupt's  hating  procutied  Hiliiifeir  fratidiilehUy  tb  be  ttS 

rested. 

Thb  circumrtances  as  they  tppe^ateA  in  ^dence  wef^,  ifabt  Bitt 
had  btoi  tbdebted  to  the  plaintiff  in  a  Urge  snhi  df  mottey,  frbtti 
I  288  ]  the  year  1781.  On  the  27lh  6f  September  1794,  the  pldiniUPs 
attorney  brought  a  writ  to  ft  sherMTs  officer  in  Ckancery  Lane : 
the  6&dEk  declined  to  execute  it  fbt*  so  krgfe  a  sutn,  Ahd  patticti- 
l&rly  as  the  okl  dheHfifa  itrere  theh  going  dut  bf  office,  llib  AtbS 
ney  told  him  that  he  would  indemnify  hiin ;  that  th^  miktter 
would  be  settled  in  a  qtrarier  of  an  hoih*  by  B^,  ^faoin  he  was 
ift>out  to  kA€it  Ih  a  ^hott  tiittie  dH^,  9eei  appeki^j  tod  was 
arrested ;  and  gat«  the  wahrant  of  attdmey  u^n  whith  ttte  j|A8i;- 
ttebt  hud  teen  entered  Vip,  todthb^rd^^ek^ctitiohfaAklsttoik 
The  counsel  for  the  assignees  relied  upon  this  as  a  cototjeitdd 
plan  between  the  plaintiff  tod  BeH  the  biltikhk^t,  lii>  jprdcure 
imnsidf  to  be  «rredted^  tofit^  ^  tiAdtA  to  the  Warrtot  d^  idiMaey, 
which  the  bimkropt  thai  ^^cttlM  \6  the  ^IftfiitiDP; 

The  plaintiff's  wmsA  denidd  that  tftere  t\nc«  miy  cobbeited 
f>lbn  between  «iie  pUintlff  and  BM^  tta&  allege  thiit  it  trak  to 
adverse  arrest.  They  explained  the  tirtaskbtion,  by  sti^g  thkt 
Beet  J  on  the  etening  upob  Wlidi  ^  krrest  Iras  mhde^  Md  Ibeen 
sent  for  by  the  plaintiff.  Upon  a  ([yretehdield  ttiesAi^.  that  Irb  Want- 
ed to  see  him  upon  business  ^Md  j^roposed  to  canWebiUikrupt 
[  289  ]  himself,  to  prove  that  the  arrest  was  totally  unexpected  by  him 
on  the  evening  on  which  it  was  made ;  and  that  there  was  no  plan 
whatever  thought  of,  or  tunciAted  between  the  plaintiff  and  him» 
to  procure  his  arrest  at  the  time  it  took  place. 
It  was  objected  by  the  defiendant's  connseli  that  this  could  not 

be 
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be  done  s  that  it  was  a  settled  rule^  that  a  bankrupt  could  not  be       1795. 
called  to  prove  any  matter  respecting  his  own  act  of  bankruptcy.        • 

Lord  Kenton  said,  that  it  certainly  was  a  principle  of  law,  ^J^^ 
that  a  bankrupt  could  not  be  caHed  to  prove  an  act  of  bankruptcy  Perchard 
oommitted  by  himself;  but  that  the  converse  of  that  had  never 
been  decided,  that  a  bankrupt  could  not  be  called  to  disprove  it, 
as  to  explain  a  doubtful  or  equivocal  act :  that  the  reason  why  a 
bttikrupt  could  not  be  caHed  to  prove  an  act  of  bankruptcy  com- 
mitted by  himself  was,  that  it  was  a  criminal  act  in  the  eye  of  the 
law :  that  it  had  been  decided  in  a  modem  case,  that  the  decla- 
ration of  a  bankrupt  was  admissible  evidence,  to  prove  qtio  animd 
he  had  left  his  house ;  his  absconding  being  relied  upon  as  the  act 
of  bankruptcy ;  [his  Lordship  alluded  to  die  .case  of  Bateman  v. 
BaUetfi  5  Tern  Rep^  512.]  that  he  was  therefore  of  opinion,  that 
in  the  present  case,  the  bankrupt  was  an  admissible  witness  to 
prove  whether  the  arrest  was  a  concerted  or  an  adverse  one ;  and 
bis  Lordship  admitted  him  accordingly. 

The  plaintiff  had  a  verdict.  ^ 

Erdcinej  Garraw  and  Lawes  for  the  plaintiff 

IjOW  and  Wood  for  the  defendant. 


SITTINGS  AFTER  TERM  AT  GUILDHALL. 
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CowEN  et  alt.  against  Simpson.  jpJTs^ 

^HIS  was  an  action  on  the  case  against  the  defendant,  in  the  If  a  person 
nature  of  an  action  of  deceit.  ^St  to  ukc 

The  declaration  stated,  that  the  defendant  had  felsely  and  frau-  orders  (a  re-^ 
dnlently  represented  to  a  person  of  the  name  of  Pijw,  who  was  gj^f^^^" 
then  an  agent  employed  by  the  plaintifi,  who  were  wine-mer-  oftheaobrency 
chants,  that  one  Walter  Green  was  a  person  safely  to  be  trusted:  ^^i^^jj?^^ 
that  they  relying  on  such  representation,  did  trust  him  with  li-  viiCBftiisem-* 
qoors  to  a  considerable  amount ;  whereas  the  said  Green  was  then  pl9?w  to 
jn  insolvent  circumstances,  and  had  not  padd  lor  the  Mid  hquor  ^^^  if  he 
<y  any  part  thereof.  SiSf  ^''^ 

The  ddendant  pleaded  Not  Guilty.  SSTa^aon 

The  plaintiflt  proved  by  the  evidence  of  Piper^  that  Green  b^d  -ws  not 
%een  tK>  represented  by  the  defendant  as  a  person  to  whom  the  ^J^he  did 
plaintifi  might  give  credit;  and  that  at  the  time  the  defendant  notcommuiii- 
Irimarif  was  in  petoession  of  Greetf^  hovae^  .under  an  .execution,  ^/q^)  * 

theycaimot 
LaciaMu«iinat.tbrjmmilllPJ^        fi^lierepreseiitatioii. 

and 
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[  *291  ] 


[  292  ] 


and  was  at  the  same  time  soliciting  a  composition-zdeed  for  bins 
among  bis  creditors. 

*Tbc  defendants  endeavoured  to  establisb,  tbat  tbe  insolvency 
of  Ch'een  was  notorious,  and  well  known  to  Piper  bimself. 

Lord  Kenyon,  in  summing  up  to  tbe  jury,  observed,  tbat  if 
tbe  fact  as  stated  by  the  defendant's  counsel  bad  been  proved, 
tbat  tbe  action  could  not  be  maintained :  tbat  tbey  sbould  con- 
sider tbe  plaintiffs  as  adopting  all  tbe  acts  of  Pip^r.tbeir  agent, 
and  standing  precisely  in  tbe  same  situation  tbat  be  did :  tbat 
bowever  false  tbe  account  a  person  migbt  give  to  a  trader  of  tbe 
character  or  property  of  a  tbird  person  witb  wbom  he  was  about 
to  deal,  if  the  trader  knew  from  his  own  knowledge  tbat  such 
third  person  was  not  to  be  trusted,  be  sbould  not  by  a  pretended 
reliance  on  tbe  representation  made  by  such  third  person,  charge 
him  for  goods  furnished  to  one  wbom  at  the  time  be  knew  was 
unable  to  pay  for  them :  tbat  it  was  the  same  in  the  present  in- 
stance, in  tbe  case  of  an  agent ;  for  however  reprehensible  tbe 
conduct  of  tlie  defendant  migbt  be,  yet  if  Piper  knew  tbat  Green 
was  insolvent  at  the  time,  and  yet  made  a  favourable  report  of  his 
circumstances  to  the  plaintifi,  in  consequence  of  which  tbey  were 
induced  to  trust  bhn,  it  was  a  breach  of  trust  in  Piper  to  his  em- 
ployer, for  which  he  was  liable;  but  prevented  them  from  main- 
taining any  action  at  law  against  the  defendant,  though  perhaps 
they  might  have  a  remedy  by  a  criminal  prosecution  for  a  con- 
spiracy. 

The  jury  found  a  verdict  for  tbe  plaintiff. 

Mingai/j  Espinasse^  and  Lames  for  the  plaintiff. 

Erskine  and  Garrow  for  tbe  defendant. 


'  ,  here  the 
->  hole  of  the 
.'Mmp-dutyis 
\  reposed  by 
•  nic  act  of 
'  V.rliament,  a 
'.   imp  on  an 
'^strumcnt,  if 
f  :'  valorefftf  is 
lufHcicDt. 


AiTCHESoK  against  Sharland. 

A  SSUMPSIT  on  a  note  of  hand. 
-^^    ,Flea  o{  nof^assumpsit. 

When  the  note  was  produced  in  evidence,  it  appeared  to  be 
written  upon  a  receipt  stamp,  but  the  stamp  was  a  sixpenny  one, 
which  was  the  amount  of  tbe  stamp  necessary  for  tbe  note  in 
question. 

Garrow  objected  to  it;  and  cited  Robinson  v.  Drybroughj  ante 

248. 

Mingai/j  for  tbe  plaintiff,  said,  that  this  case  was  distinguish- 
able from  that ;  as  that  case  went  on  tbe  ground  of  tbe  stamp 
there  being  compounded  of  several  sums  laid  on  by  the  acts  of 

parliament 
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parliament  at  different  times ;  whereas  the  present  sum  was  an        1 795h 

entire  one  laid  on  by  one  statute,  as  well  in  the  case  of  receipts        

as  notes.  Aitcheson 

against 
Lord  Klnyon  said,  that  he  would  admit  it  in  evidence.     His    Suarlamd. 

Lordship  observed,  that  since  the  decision  of  the  Court  in  the 
case  of  Robinson  v.  Drybroughy  anie^  he  had  reconsidered  that 
case,  and  entertained  some  doubts  respecting  the  propriety  of 
that  decision ;  but  had  not  completely  made  up  his  mind  on  the 
subject. 

Mingay  and  Manyat  for  the  plaintiff. 

Ganvw  for  the  defendant. 


[  29S  I 

VlNEY   against  BaRSS.  Tutjdayf 

^  Feb.  34tb. 

I^HIS  was  an  action  on  a  bill  of  exchange^  drawn  by  one  Wberea  party 
■    Bricker  in  his  own  fitvour,  and  by  him  endorsed  to  the  ^^^""^J  *  ^ 

otwcchange, 

pUuntin.  on  the  ground 

The  defendant  was  sued  as  acceptor;  and  the  defence  was,  that  his  ac- 
n  ccptaoce  has 

that  the  acceptance  was  a  forgery.  been  fomd»  it 

Bricker^  the  drawer,  had  been  guilty  of  several  forgeries,  for  i»  not  adbh- 

i_-i_i-ijujj  siUceviaence 

which  he  had  absconded.  ^  ^  pj^y 

Garrauo  for  the  defendant  stated,  that  independent  of  positive  ^^°^^ 
evidence,  which  he  would  bring  of  different  persons,  who  were  bc*  \^  \^  i^een 
quainted  with  the  defendant's  handwriting,  and  who  would  swear  guilty  of  other 
that  they  did  not  believe  the  name  subscribed  to  the  note  to  be     "TB"^^** 
his;  that  he  would  also  give  evidence  of  other  forgeries  similar 
to  the  present,  committed  by  the  drawer  of  the  bill. 

Lord  Kenvon  said,  that  he  could  not  admit  such  evidence. 
His  Lordship  mentioned  a  similar  matter  having  been  ruled  by 
Lord  Mansfield,  in  the  case  of  the  forgeries  by  Dadkyf  of 
Caoentty ;  but  did  not  cite  any  case  in  particular.  - 

Erskine  and  Giles  for  the  plaintiff. 

Garraw  for  the  defendant. 

END  OF  HILARY  TERM   IN   THE  KING'b  BENCH. 
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IN  THE  COMMON  PLEAS  AT  WESTMINSTER, 
SAME  TERM. 


Saturdaiff. 
Jiaif.Sl8U 

Usmeloud 

worcbinthe 

street^  thoug^h 

it  !•  duorder* 

ly,  is  not  an 

ofeiceibr 

whkhaptitv 

thouldbt 

takffDinto 

custodyiinji 

•otaluQ».w 
aGtiDDof£|lae 


[  296  ] 


Hardt  against  Murphy  and  Wedge. 

^T^HIS  was  an  action  of  trespass  and  fiilse  imprisontneDt* 
•*■     Plea  of  Not  Guilty. 

The  case  in  evidence  was,  that  the  plaintiff  being  on  his  re« 
turn  home,  in  the  month  of  July  preceding^  in  company  with  a 
person  who  was  called  as  a  witness,  were  talking  loudly  in  the 
Mreet:  the  defendant  f^dge  was  a  watchman,  then  on  bb  stand, 
imd  called  out  to  them  to  be  quiet :  the  plaintiff  answered,  that 
he  had  a  right  to  talk  as  he  pleased  in  the  street ;  the  defiaidimt 
told  him,  if  he  persisti^,  he  would  taike  them  into  custody;  thejr 
did  persist,  and  he  took  them  and  carried  them  to  the  watch- 
bout^  where  die  defendant  Murphy  was  constable  of  the  night. 
When  they  were  brought  before  him,  Wedge  related  the  above 
transadioin ;  and  they  by  Murphtf^  direction  were  charged  in 
tiMb  tcoUstaUe^s  book  wfA  Wng  disorderly  and  committed  to 
7btkill:^eUs  BrideweU. 

Le  Bktne^  €e!r)t.  of  counsel  for  'Murphy^  dbjected,  thut  ais  the 
j^fttMThad  chosimto  make  this  a  joint  trespass,  and  as  it  ap- 
peared that  Murpfiy  the  defendant  was  admitted  to  be  a  eon- 
mM^  flftid  tikd  no  concem  in  the  transaction  till  the  plaintiff 
%Mw'tM>a{^  befcreiiim  in  diat  (Stpacity,  this  evidence  of  the  an- 
tecMcnt  transactions  was  not  ladmistiiUe  as  it  affected  him. 

Eyre,  Chief  itrstice,  ruled,  thast  as  he  had  adopted  the  acta  df 
Wedge^  the  other  defendatft,  it  was  therefore  admissible  to  go 
into  evidence  of  the  whole  transaction. 

It  was  further  given  in  evidence  on  the  part  of  the  plaintifl^ 
that  a  person  of  the  name  otCatdfield  had  offered  baU,  but  was 
refused. 

In  summing  up  to  the  jury,  Etre,  C.J.  said,  that  the  defend- 
ants had  made  out  no  justificadon;  that  however  using  loud 
words  in  the  streets  might  be  disorderly,  they  were  not  of  that 
description  that  could  authorize  a  watchman  to  take  a  person  into 
custody :  that  as  to.  the  constable^  it  was  hisduty  to  have  inquired 

into 
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into  the  fact,  and  not  to  have  taken  the  charge  so  generally,  and       1795. 

that  upon  so  much  of  the  case  the  jury  might  find  for  the  plain-        

tiff;  but  as  to  the  refusal  of  bail,  they  should  dismiss  that  from       J^^ 
their  consideration,  as  by  law  a  constable  had  no  authority  to  Murphy  and 
take  bail ;  and  though  it  ytag  sometimes  practised  in  a  case  of         '^^^^ 
this  sort,  it  was  connived  at,  being  rather  taking  the  party's 
word  than  demanding  bail,  and  in  many  cases  might  be  conve- 
nient and  proper. 

The  jury  found  a  verdict  for  the  plaintiff  damages  one  penny.     [  296  ] 

Bondf  Seijt.  and  Reader  for  the  plaintiff. 

Adair^  Serjt.  and  Le  BJanc^  Seijt.  for  the  defendaats. 


Lucas  agahsi  NovosiLiEfiKi.  smmdi^ 

nr^HIS  was  an  action  of  assungpsU  for  work  and  labour.  fn  ^  wedmk 

•*      Plea  ofihe  general  iswie,  and  notice  of  sctHoff.  Sbwtiiitt* 

Tlie  case  ia  evidence  was,  that  the  plainti£^  who  was  a  brick-  dKiterndstitt 
makev,  had  been  for  many  years  employed  in  that  business  hy  hS^^^ 
the  defendant,  who  was  an  architect  and  bad  received  several,  iog  other 
soma  of  money  on  account  during  that  period;  and  the  action  ^^^f??^^^ 
was  broqght  to  recover  the  balance^  which  the  plaauiff  by  a  wit*  de^SsS 
ness  proved  the  defendant  had  admitted.  jp  ^^^^^^ 

It  appeared  however  that  the  plaintiff  had  ceaaed  to  work  for  nessregulsriv 
the  defendant  for  upwards  of  two  years  preceding  the  bringmg  and  at  stated 
rftheaction.  ..     S??^"jL. 

Upon  this  last  circumstance  Bond^  Se^t.  (rf^oounsielfcr  the4e-  tiffhadbeoi 
ftndanty  in  his  (^nii^miKh  relied.  H^statedtbattbedefeodaat  ^^<^^^^ 
was  an  architect  of  considerable  eminence^  eiqployed  ia  BSaay  pub-  woriunen,  is 
lie  works,  a  man  of  laige  prqper^,  and  regular  in  all  his  deaUngs;  f^^^ 
that  it  therefore  was  improbable  dbat  the  plainti£^  if  auchidebt 
was  really  due^  would  suffer  such  a  length  of  time  to  elapse  with- 
out demanding  it;  he  also  stated,  that  he  would  prove  by  evi- 
dence that  the  plaintiff,  in  common  with  the  other  workmen,     [  297  ] 
was  paid  his  foil  week's  wages  every  Saturday  night. 

The  first  witness  who  was  cdled  on  the  part  of  the  defendant, 
proved  that  the  several  workmen  employed  in  the  brick-grounds 
of  the  defendant  came  regularly  every  Saturday  night  for  their 
wages,  and  he  presumed  they  were  punctually  paid,  as  he  had 
never  beard  any  of  them  complain;  be  bad  seen  the  plaintiff, 

with 
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1795.        with  ibe  other' workmen,  waiting  to  receive  his  wage?,  but  bad 

never  seen  him  paid. 
agaimt  I^  ^^8  objected  by  the  counsel  for  the  plaintiff^  that  this  was 

NovosiLi-     not  admissible  evidence,  as  being  "  res  inter  alios  acta^  and  no 
proof  of  any  payment  to  the  plaintiff. 

Etre,  Chief  Justice,  held  that  it  was  admissible  evidence,  as 
grounding  a  presumption,  that  ns  the  plaintiff  worked  under  the 
same  terms  with  the  other  workmen,  that  he  was  paid  in  the 
same  manner  as  tliey  were ;  and  his  Lordship  accordingly  ad- 
mitted it« 
Whrtisopcn-  The  same  &ct  was  proved  by  several  witnesses, 
coiu^lfbr  1°  cross-examining  the  defendant's  witnesses,  the  counsel  for 

one  party  as  tlie  plaintiff  asked  one  of  them  whether,  during  the  time  the 
^^^^^^  plaintiff  worked  with  the  defendant  ^otx>5i7f^i^',  he  was  not  a 
hyour<rf'his  man  in  embarrassed  circumstances,  known  to  be  distressed  for 
^J^^J^JIf^  money  ?  and  whether  he  had  not  many  actions  at  the  same  time 
cannot  be         depending  against  him  ? 

^^^'^^^       •  This  questioa  was  objected  to  by  the  defendant's  counsel, 
minaoonof  The  plaintiff's  counsel  contended,  that  as  the  defendant's 

^Jj^*^"*  counsel  in  his  opening'  had  relied"  on  the  improbability  of  any 
not  been  ex-  debt  being  due  to  the  plaintiff  from  the  circumstance  of  his  not 
*klI?^  "*  tiw»  ^^'"W  *"^  ^®  defendant  sooner,  whom  he  had  stated  to  be  in 
iacts  to  stated  good  circumstsinces,  and  regular  in  the  payment  of  his  debts, 
in  his  fevour.  -  that  they  might  rebut  the  presumption  by  shewing  that  in  point 
[  *298  ]  of  feet  the  defendant  was  at  that  time  inuch  distressed  for  money» 
and  not  visible  to  his  creditonL 

Eyre,  Chief  Justice,  ruled  that  the  question  could  not  be 
asked.    His  Lordship  said,  that  though  the  counsel  for  the  de- 
fendant had  asserted  it,  not  having  called  any  witnesses  to  the 
fiMst,  it  was  not  competent  for  the  plaintifTs  counsel  to  go  into 
'  any  evidence  respecting  it. 

Clayton^  Serjt.  and  Espinasse  for  the  plainUff. 
Bondj  Seijt.  and  Lowes  for  the  dcfendanU 


i  ^       -  SITTINGS 
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1795. 
SITTINGS  AFTER  TERM  AT.  GUILDHALL, 
coram  Buller,  Justice. 


Hart  against  M^Intosh.  JSS^! 

A  SSUMPSIT  by  the  plaintifi;  as  indorsee  of  two  promissory  Aparty  whose 
-^^    notes,  against  the  defendant  as  the  drawer.  ^TblS"^ 

Plea  of  the  general  issue..  exchange  b 

The  defence  was,  that  the  notes  had  been  given  by  the  defend-  not  anflmis- 
ant  to  one  De  Freize  on  account  of  some  illegal  lottery  transact  toiropetfehit 
tions,  and  that  they  had  been  indorsed  by  De  Freize  to  the  plain-  "*  ?*®.J^2^ 
XiSf  who  had  notice  of  the  transaction  on  which  they  were  given. 

To  prove  this  transaction^  De  Freize  was  called  by  the  defend-  [  899  ] 
ant:  his  evidence  was  objected  to- on  the  ground  that  his  mime 
appeared  on  the  note  as  the  indorser,  and  the  purport  of  his  tes- 
timony was  to  -defeat  that,  security  to  which  he  had  -g^ven  credit 
by  bis  indorsement.  Waliatk  v.  Shelly^  1  Term  Rep.  296.,  was 
cited. 

It  was  answered,  that  though  that  rule  of  evidence  had  been 
no  established,  yet  that  the  Court  of  King^s  Bench  had  adopted 
a  contrary  rule,  and  now  admitted  an  indorsee^  or  other  party  c 
whose  name  appeared  on  the  bill  or  note,  to  be  a  witness  to 
prove  any  illegality  in  the  transaction  which  might  defeat 'the 
instrument,  or  the  holder's  title  to  it. 

BuiXER,  Justice,  asked.  Had.  the  rule  so  laid  down  in  the 
King's  Bench  ever  been  adopted  in  the  Common  Pleas? 

It  was  said,  it  had  not;  and  Le  BlanCf  Serjt.  said  that  Etrc, 
C.  J.  had  been  of  opinion  that  the  testimony  of  a  witness  under 
such  circumstances  was  inadmissible. 

BuLLER,  Justice,  then  said,  that  the  rule  of  evidence  had  been     [  soo  ] 
so  laid  down  by  Lord  Mansfield,  and  been  so  decided  by  the 
Court,  and  that  he  would  adhere  to  it;  and  he  accordingly- re- 
jected the  evidence  of  .the  witness. 

Adair^  Seijt.  and  Wigley  for  the  plainti^T. 

Bond^  Seijt.  for  the  defendant. 


Franco 
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1705. 

Franco  against  Likdo. 

Same  day  • 
Where  ^      T^HIS  was  an  action  of  debt  to  recoyer  the  arrears  of  an  an- 
tto^j^w^  nuity  granted  by  the  defendant. 

a^tantiffk^  TBe  defendant  pleaded|  Ist,  Non  est  factum:  Sdly,  As  to  part 
kislbmpaid.  ^^M^kruptcy :  3dly,  That  in  the  memorial  of  the  said  annuity,  regis* 
it  knot  nc^  tered  under  the  statute  17  Geo^  %.  as  required  by  dbat  itttote^ 
^ve^cco-  *^^  consideration  therein  stated  to  have  been  paid  had  not  been 
.  akla^cn        pAid,  so  that  the  annuity  was  therefore  Vioid* 

iife-IE^.      '^^  ^^^  ^  ^'"^'^  ^^^  dearly  prpved  lor  tbe  defeB4tnt ; 
^^  tbe  third  issue  waSf  whether  th^  xuamorial  had  trufy  stated  ifce 

CQBurideration  pajd»  it  having  stated  %QOU  as  paid  &a  it,  vh«raif 
the.  defendant  alleged  that  1422.  in  money  only  was  paid;  Ybf 
mnaindpr  having  been  paid  up  by  f^  sum  of  money  lAich  JHmfo 
the  defendant  had  lost  at  play. 

lu  proof  ofihb  jssiie  the  plwitiff  prared  the  eroeulMNi  of  the 
deeds,  and  ths^  at  t^e  time  Ibove  fm  paid  to  Jduio  a  number  of 
bank-notes,  the  remainder  in  money,  and  by  a  cheque  on  a 
banker.  Lindo  sud  it  was  right  at  the  time,  but  the  exact  sum 
was  no^  proved. 
[  301  ]  Band^  Seijt.  objected:  that  die  plaintiff  bad  fiuled  in 
proof  of  the  issue:  he  said  that  the  issue  on  the  part  ci  the 
plainti£P  was,  whether  the  ^onddcmittmi  had  been  paid  or  not? 
that  it  was  ther^ore  incumbent  oa  him  to  prove  the  payment^ 
either  in  money  or  bank-nptesi  s«di  as  the  dedsioos  bad  settled 
Xo  be  taken  as  money  ia  the  payv^ept  of  t)xe  coOBideratioHa  of 
annuities ;  but  that  the  eviid<^|ice  here  pi^ved  part  to  have  been 
paid*  by  a  cheque  on  a  banker ;  which  could  not  be  deeuied 
.eithi^  «s  money  or  no^  within  the  dedsions. 

BuiXER,  Justice,  over-ruled  the  db^ection:  be  said  that  the 
question  on  the  record  wa^  not  i»thether.  the  memorial  had  so 
slated  the  consideration  of  th^  anniuty,  that  .the  Court  would  set 
it  aside  lor  having  been  untruly  i|(f^ted ;  but  whether  the  ecmi^ 
deration  had  been  paid  ?  that  this  was  %  question  of  dry  law,  as 
to  what  was  pajrment ;  .and  whether  that  paymei^t  was  miUie  in 
one  way  or  the  other,  made  nolhiiig  to  the  questicm ;  it  was\not 
necessary  to  prove  payment  by  cash  or  bank-notes ;  a  draft  was 
payment  under  this  issue;  so  if  there  had  been  a  setting^£F  of 
debts,  by  one  against  4e  other,  it  would  have  been  good  pay- 
ment ;  and  it  was  in  proof  that  Undo  had  accepted  the  bank- 
notes. 
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notes,  &C.  in  pajnnent :  he  was  therelbre  of  opinioDi  that  Che       ITM. 

evidence  supported  the  issue. 

AdatTf  Serjt.  and  JVigley  for  the  plauOiC  ^t^ 

Bondy  Serjt.  for  the  defendant.  LoiDa 


Cornet  against  Mendez  da  Costa.  [  302  ] 

Same  dajf» 
A  SSUMPSIT  by  the  phdntiff  as  indorsee  of  a  promissory  Whwapen. 
■^^  not^  drawn  by  Da  Costa,  Matson^  and  Bilie,  in  &vour  of  jSSoracerf* 
the  defendant,  and  by  him  indorsed  to  the  plamtiff.  bills  or  notes 

The  case  in  evidence  was,  tihal  Da  Costa,  Matsoriy  and  Bible  Sadvcm,^ 
carried  on  the  business  of  drujypsts  in  London  ;  their  affairs  be-  order  to  Be- 
coming embarrassed,  a  meeting  of  their  creditors  was  called,  SJJ^jJL^a^ 
where  it  was  proposed  to  assign  by  deed  all  their  effects  to  dindoaAp 
Trostoea,  for  die  betaefit  of  iheir creditwrs,  S&J/m! 

A  draft  of  a  deed  was  according^  prepared;but  it  aAecirards  E^erscatf«s 
ooonriaed  tm  the  credikm  that  it  wodd  be  a  cmsideraUe  iamig  |^^^,^^ 
of  expense  if  die  defendatit^  who  tame  forward  to  assist  thai%  fect«,  in  (»4er 
weidd  become  die  indorsee  ef  notes  at  diferent  date%  to  be  ^.f^^]^^^ 
ipyen  to  diem  for  die  amount  of  dieir  reqpecdve  €Orapositiotts-;  ^al^  a4?diw 
which  notes  were  to  be  drawn  payable  to  die  defendant^  and  by 


lum  wer6  to  be  tUdorsed  to  the  Afferent  creditors.  no&^mndit 

This  proposition  was  acceded  to,  and  the  defendant  became  by  the  wadl- 
tiie  indoner  accordingly;  and  took  e£feotk  of  the  insolycMt's  td  ^^°^ 
ibe  amount  of  die  composition. 

Hie  note  in  qoestion  was  one  of  the  notes  so  gi^o,  and  lie- 
came  due  on  die  6th  of  Decmher :  it  wae  then  not  paid,  nof 
any  applicadon  made  to  the  defendant  dll  the  14th  of  Jfmmiy 
ibuowiiig* 

iMur,  Seijt  for  the  defendant,  roaiated  diat  there  was  ^Asarly     [  SOS  ] 
laches;  and  that  the  plaintiff  should  be  nonsuited. 

BuLLER,  Jusdce,  said,  that  it  was  undoubtedly  necessary  that 
an  indorser  of  a  note  should  have  nodce  of  the  defeult  of  the 
maker  in  payment.  But  that  was  only  the  case  where  didre 
weire  effects  of  the  indorser  in  the  maker's  hands,  and  that  be 
mqi^t  suffer  from  the  want  of  such  notice;  but  wheie  there  were 
no  elfects,  no  nodce  was  necessary ;  the  present  was  aot  die 
commdki  case  of  the  maker  of  -sl  note  making  defenlft^  rand  no 
nodce  given:  Da  CoUa  the  defendant  made  himself  liaUe  at  all 
events,  the  credrUmi  mdaled  on  it ;  he  therefore  waa  soUy 
BaUe^  and  being  so^cei|Uvtiitjnpail4iimieff  of  waitt  of  nodee. 

6  The 
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1 795.  The  plaintiff  had  a  verdict. 

JLe  Blanct  Seijt  and  Wigley  for  the  plaintiff. 
agaifut  Adair^  Seijt.  and  Marryat  for  the  defendant.     . 

MVNDBZ  DA 

^°®^^  END  OF  HILARY  TEBM  IN  THE  KINg's  BENCH. 


£  304  ]  HOME  CIRCUIT. 


LENT  ASSIZE  AT  HERTFORD,  CORAM  ASHHURST, 

JUSTICE. 


TuesdMy^  Rex  agatnst  Tanner  et  alt. 

March  lOCh. 

Where  an  in-   HpHIS  was  an  indictment  preferred  by  the  parish-offioert  of 
^^^^^^"^^''^to  Enfieldf  against  the  defendants,  who  were  the  parish-oflB- 

chaige  a  pa*     cers  of  the  parish  of  Elsiree  in  Hertfordshire^  for  a  corispinu^, 
rv^imdAr  an    jn  procuring  a  marriage  between  one  Sarah  Whitexhm  apanper^ 
made  by  two  ''  and  chai^;eable  to  the  parish  of  Elslree,  and  one  Adam  Blacks 
Jus^ces,  de-      f^^  whose  legal  settlement  was  the  parish  of  En/teld,  with  a 
one asui  ^      ^^^^  ^^  charge  the  last-mentioned  parish. 
Efqnire,  and         The  indictment  charged,  <<  That  the  said  Adam  BlackneU  waa 
£  orderTbe    ^  V^^  person,  and  unable  to  maintain  himself  and  a  wife.  Sec 
is  described  as  that  the  place  of  his  last  legal  settlement  was,  and  now  is,  the 
feSl  f'^ance.  P*™*^  ®^  Enfield^  &c  and  in  the  second  count  averred,  that  the 
said  Sarah  White^  therein  called  Sarah  BlackneU^  by  an  order  of 
Peter  Newcome^  clerk,  and  Benjamin  Underwood^  Esq.  two  of  his 
Majesty's  justices  assigned  to  keep  the  peace  in  and  for  the  said 
county  of  Herts,  had  been  removed  to  the  said  parish  ofEi^eld, 
as  the  place  of  the  last  legal  settlement  of  the  said  Adam  Blacks 
nelly  to  which  parish  she  now  continued  chargeable,  &c. 
r  805  1  '^^^  defendant  pleaded  Not  Guilty. 

It  was  given  in  evidence  by  the  prosecutors,  that  a  marriage 
had  taken  place  between  tlie  persons  named  in  the  indictment, 
accompanied  with  some  circumstances  of  suspicion  from  the  de- 
iendanu  having  immediately  after  the  marriage  given  to  Blacks 
neU  a  sura  of  five  guineas ;  but  it  was  proved  that  BlackneU  was 
not  a  pauper  chargeable  to  the  parish  of  Enfield,  but  was  a 
labouring  man  employed  in  husbandry,  and  received  as  much 
weekly  wages  as  any  person  so  employed. 

It  was  ftirther  proved,  that  &raA  fVhite  had  been  so  removed 
3  to 
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to  the  parish  of  Enfield  in  the  mototh  of  June  preceding,  where        1795, 
she  had  since  been  supported.  « 

The  order  of  removal  was   prodoced,  and  appeared  to   be        against 
under  the  hands  and  seals  of  Peter  Newcomey  clerk,  and  Ben-      Tanner 
jajnin  Undeiimod^  clerk,  justices  of  the  peace  for  the  liberty  of 
St.  Alban^s. 

Shepherd  for  the  defendants,  upon  this  objected :  that  this  was 
a  fatal  variance,  the  order  stated  describing  Mr.  Underwood  as 
an  Esquire,  whereas  he  wns  Benjamin  Ufiderwoodj  cleA,  and 
also  describing  the  two  magistrates  as  justices  assigned  to  keep 
the  peace  in  and  for  the  county  of  HertSj  whereas  they  appeared 
on  the  order  of  removal  to  be  justices,  not  for  the  county  at 
large,  but  for  a  district  of  it  onl}%  containing  the  liberty  of  St. 
Alban's.     '  [  S06  ] 

AsHHURST,  Justice,  ruled.  That  this  was  a  fatal  variance;  and  Where  the 
the  prosecutor's  counsel  abandoned  that  count.  ume^f  the  rc- 

Shepherd  then  objected :  that  the  prosecutors  had  not  made  moval,  ap- 
out  another  material  averment  in  their   indictment,    namely,  ^en^setded^*^ 
**  Thatthe  said  Adam  Blacknell  was  and  now  is  an  inhabitant  in  the  indict- 
legally  setUed  in  the  parish  of  Enfield;''  that  they  had  only  'JJ^J^^'^f^'^ 
proved  by  the  removal,  that  Blacknell  was  at  that  time  settled  presumed  that 
in  that  parish ;  but  not  that  he  was  so  at  the  time  of  preferring  he  had  ac- - 
the  indictm^it,  to  which  time  the  words  "  now  lY'  referred :  d\er  at  the 
that  as   the  material  diarge  in  the  indictment  was,  that   the  time  of  the 
parish  of  Enfield  was  injured  by  being  charged  with  the  main* 
tenance   of  the  pauper  at   the   time  of  the    indictment  pre- 
ferred,   that  it  was  a  material  averment,  which  ought   to  be 
proved. 

It  was  answered,  by  Garraw  for  the  prosecution,  that  the 
parish  of  Enfield  having  received  the  pauper,  was  evidence  that 
that  was  the  place  of  the  last  legal  settlement  of '  Blacknell,  and 
that  it  should  be  so  presumed  ;  that  if  the  pauper  had  acquired 
a  subsequent  settlement,  that  the  defendant  sliouUl  give  that 
o'idence,  as  it  was  an  answer  to  the  injury  complained  of  by  the 
defendant. 

AsHHURST,  Justice,  ruled,  thatthe  evidence  was  sufHcient,  the 
removal  having  taken  place  so  short  a  time  before  the  preferring 
of  the  indictment,  that  it  should  not  be  presumed  that  the  pau- 
per had  gained  a  subsequent  settlement.  f  307  ] 
Espinasse,  on  the  same  side,  then  objected :  that  the  indict-  J^n'u  actually 

chai^geable  to 
the  parish,  an  indictment  will  not  lie  for  procuring  a  marriage  between  such  person  and  pauper 
of  anotlier  parish. 

Vol.  I.  N  ment 
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1 795.  ment  <^  averred  that  Adam  Blacknell  was  a  poor  mani  and  unable 
to  maintain  himself  and  his  figunily."  That  the  evidence  so  &r 
against  ^''^^  establishing  this  fact,  had  expressly  negatived  it,  it  being 
Tannkk  in  proof  that  Blacknell  was  a  servant  employed  in  husbandry, 
and  capable  of  maintaining  himself  and  his  family :  that  tlie 
grievance  upon  which  only  the  indictment  could  be  supportied, 
was  that  of  burthening  the  parish  of  Efifield^  by  charging  thcui 
with  the  maintenance  of  a  pauper,  to  which  but  for  the  marriage 
they  would  not  have  been  liable;  but  the  evidence  proved  that 
no  such  grievance  existed. 

It  was  answered,  that  it  being  proved  that  he  was  a  man 
merely  employed  as  a  servant  in  husbandry,  he  was  in  contem- 
plation of  law,  as  founded  on  the  statutes,  a  person  likely  to 
become  chargeable ;  and  that  supported  the  averment  in  the  in- 
dictment. 

AsHHURST,  Justice,  ruled,  that  the  objection  was  fatal :  his 
Lordship  said,  that  the  averment  was  a  material  one  in  an  in- 
dictment of  the  description  of  the  present,  and  had  been  in  fiict 
negatived  by  the  evidence ;  that  the  gravamen  was  the  bringing 
a  charge  on  tlie  parish,  but  that  could  not  be  supported  by  a 
proof  of  a  marriage  to  a  person  who  it  was  proved  was  capable 
of  maintaining  himself  and  his  wife :  that  the  inducing  a  person 
to  marry  under  those  circumstances  was  not  an  offence ;  as  the 
indictments  which  had  been  maintained  for  injuries  of  this  na- 
ture, had  been  for  procuring  a  marriage  where  the  man  was  a 
pauper,  and  actually  chargeable  to  the  parish;  he  therefore 
r  oQc  1  added,  that  as  the  second  count  had  been  abandoned,  and  this 
count  only  remained,  to  which  the  objection  was  &tal,  the  de« 
fendants  must  be  acquitted. 

Garraujj  'Constj  and  MinshuU  for  the  prosecution. 

Shepherd  and  Espinasse  for  the  defendants. 


END  OF  HILARY  TERM,    35  OEO.  III.  1795. 


END  OF  PART  SECOND. 
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IN  EASTER  TERM,  35  GEORGE  III.  1795. 
THIRD  SITTINGS  IN  TERM  AT  WESTMINSTER, 


Weddel  v.  Ltkam  and  Jones.  Monday, 

Afo^lOth. 

A  SSUMPSIT  for  money  had  and  received.  where  an  an- 

Plea  of  the  general  issue.  nuity  has  be- 

The  action  was  brought  to  recover  the  sum  of  570/.,  which  had  fJ^J^^  ^ 

been  paid  by  the  plaintiff  to  the  defendants,  as  the  consideration  memorial,  the 

of  an  annuity  irranted  by  them  for  the  life  of  Jones.   The  memo-  grantee  cannot 

'  t       t                                                                        m  maintainanac^ 

rial  of  this  annuity  not  having  been  duly  registered  m  pursuance  tionfbr  money 

rf  Stat.  17  Geo.  III.  the  annuity  was  void  under  that  statute ;  and  had  and  re- 
1  .  ,  •  •  1  •  cetved  to  re- 
toe  action  was  brought  to  recover  back  the  consideration-money  cover  back  the 
paid  for  it  oonsideratioD.* 
rpi  money,  unlets 
The  plaintiff  proved  the  payment  of  the  consideration-money,  theannuttyhat 

Locihartt  for  the  defendants,  made  two  points :  la/.  That  sup-  ^^  •^  «*|^ 

posing  the  plaintiff  to  be  entided  to  recover,  the  defendant  was  c^ort,  or  the 

^titled,  under  the  issue  in  the  cause,  to  an  allowance  of  all  pay-  grantor  hasre- 


ii^ts  made  on  account  of  the  annuity,  and  of  all  expenses  in-  ^^|^te  vafid 
CQrred  on  it.  securitiet,   or 

Lord  Kenyon  ruled  that  he  was  ao.  ^SiSJ 

But  ^dly^  he  contended,  that  this  annuity  having  become  void 
bj  the  act  of  the  plaintiff  himself,  and  there  being  no  evidence  of 
Vol.  I.  M  any 
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WkDbEL 

Lynam 

and 

Jones. 

[  *310  ] 


[Sli] 


any  demand  of  the  arrears  of  the  annuity  from  the  defetidi 
and  a  refusal  by  them  to  pay  them,  or  any  application  to  the 
re-execute  the  securities,  which  they  might  have  done»  the  pi 
tiff  ^could  tiot  raise  a  cause  of  action  by  his  own  act,  or  by  le 
of  his  own  negligeuce  or  default. 

Erskine^  for  the  plaintiff  answered,  that  the  securities  ha 
become  void  by  act  of  law,  the  statute  having  declared  all « 
ities  absolutely  void,  the  memorials  of  which  did  not  comply 
the  statute,  the  plaintiff  was  at  liberty  immediatdy  to 
recourse  to  his  action  to  recover  back  the  consideration. 

Lord  Kenyon  said,  that  it  should  not  be  in  the  power  o 
grantee  of  an  annuity,  by  his  own  act  or  negligence^  to  va 
the  contract,  and  avoid  the  security  given,  at  his  option :  Ti 
there  was  no  evidence  of  any  application  to  the  defendants^  € 
for  payment  of  the  annuity  or  to  re-execute  the  securities;  m 
the  annuity  had  never  been  set  aside  by  an  act  of  the  Con] 
was  of  opinion  that  the  action  could  not  be  maintained. 

The  counsel  for  the  plaintiff  then  attempted  to  shew  an  i 
cation  to  the  defendants  to  re-execute  the  deeds,  so  as  to  oai 
the  security;  but  failing  in  their  evidence  of  it, 
The  plaintiff  was  nonsuited. 
Erskine  and  Canst  for  the  plaintiff 
Lodchart  for  the  d^endants. 

Vide  Shove  v.  Wehb^  I  Term  Rep.  7S2,  Straiten  v.  Riutalf  8  Ten 
366. 

SITTING  DAY  AFTER  TERM. 


Wbereapqxr 
purpoitiog  to 
be  sh  iigree- 
meftt  ii  rater- 
td  intD  out  of 
in^giatulf  and 
anactioa 
brought  on  it, 
and  the  plain- 
tiff dedaresoQ 
hai  an  agree- 
ment, Stneed 
not  be  stamp* 
ed. 


XlMENES  V.  JaQU£S. 

THIS  was  an  action  of  assumpnty  brought  to  recover  tb 
of  100  guineas  won  from  the  defendant  by  the  plainti 
a  wager. 

The  wager  was  100  guineas  and  the  expenses  of  travi 
<<  that  the  plaintiff  would  not  go  240  miles  in  24  hours,  in  a 
chaise  and  pair  of  horses,  being  allowed  to  change  post-c 
and  bones  as  often  as  he  pleased ;  the  expenses  not  to  exoei 
usual  expenses  of  travelling  on  the  post^roads  in  Er^Umd. 
The  plaintiff  performed  the  journey  in  21  hours  and  a  1 
The  plaintiff  and  defendant  were  cheers  on  board  the 
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itre  East  Indiainan ;  the  wager  was  made  at  sea ;  and  the  paper 
containing  the  particulars  of  it  was  dated,  <*  Ship  Belxndere^ 
October  2^  "^ITdS,  long.  63,  lat.  37',"  and  the  agreement  had  been 
in  &ct  there  reduced  into  writing. 

This  paper  was  produced,  and,  not  being  stamped,  was  objected 
tO|  on  the  groiind  that  the  declaration  being  on  an  agreement, 
the  paper  containing  that  agreement  should  have  an  agreement 

It  was  answered,  that  the  agreement  bore  date  at  sea,  and  there^ 
fim  not  being  made  within  the  kingdom,  a  stamp  was  not  required* 

Lord  ICenyon  was  of  that  opinion  and  received  it. 

The.  plaintiff  having  proved  his  case,  the  defendant's  counsel 
ctjected :  that  this  was  a  wager  on  a  horse-race,  and  so  not  reoo- 
TOible. 

Lord  KsNTON  said,  that  this  appeared  upon  the  face  of  the 
record,  upon  which  the  defendant  might  move  in  arrest  of  judg« 
ment 

The  plaintiff  had  a  verdict* 

UM^ay  and  Espinasse  for  the  plaintiff. 
Garraw  and  Waihen  for  the  defendant. 

lo  the  next  term  the  defendant  moved  in  arrest  of  judgment ;  when  the 
^oaax  hdd  the  wager  illegal,  and  the  jodgment  was  accordingly  arrested. 
We  6  r^nw  1^^.499. 


1W5. 
XniBNis 

v. 
JAQUES. 
[    *312    ] 
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SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


HlCKEY  V.  Hayter,  Administratrix. 


May  S8th. 

I^EBT  on  a  judgment  obtained  airainst  the  defendant's  in-  Ipdebt^nst 
-*<-#  ^    ^  ^    •    i!^*    I'fi--.*  thcadmmis- 

testate  m  his  lifetime.  tratruc  on  a 

^ea  of  plene  administravitj  and  issue  thereon.  judgment  ofck 

llie  plaintiff  gave  in  evidence  the  inventory  exhibited  by  the  the  intestate 

^^fendimt  in  the  spiritual  court,  by  which  she  charged  herself  *^"  !j^^' 

^th  eflfects  amounting  to  875/.  oipUne  admi* 

The  defendant  was  proceeding  to  ph>ve  payment  of  debts  by  ^^^P^**  ^^ 

hood  and  other  specialties,  when  g^^  in  evi- 

Erskine  objected :  that  this  could  not  avail  the  defendant,  in-  ^f°<^^^^ 
iSBUich  as  the  plaintiff's  debt  arising  by  record,  was  of  a  superior  j^KUgment  was 

ootdodwttedii 
sod  that  she  had  pud  away  all  the  efiecti  to  debts  of  an  iaflanor  degree. 

'M  2  naturt 
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nature  to  those  by  payment  of  which  she  endeavoured  to  Mpport 
her  plea;  so  that,  admitting  the  fact  to  be  true,  it  would  be  a 
devasiaviL 

Vaughariy  for  the  defendant,  answered  the  objection,  by  stag- 
ing that  the  judgment  on  wliich  the  plaintiff's  action  was  founddd, 
bad  not  been  dockctted,  and  of  course^  under  stat.  4  &  5  ffl  &  M. 
c.  20.  was  not  intitled  to  priority. 

In  reply  to  this,  it  was  contended,  Isty  That  the  clause  of  tiie 
statute  requiring  the  docketting  of  judgments,  in  order  to  give 
them  a  priority,  applied  to  the  case  of  purchasers  only,  not  to 
executors  or  administrators :  ^dli/i  That  as  this  was  a  good  afid 
subsisting  judgment,  and  of  couree  by  law  entitled  to  priority 
against  special  contract  debts,  and  the  defendant  relied  on  th6 
circiimstance  of  the  want  of  docketting  as  operating  to  posCpoae 
it,  that  she  should  have  pleaded  that  the  judgment  on  wfaidi  the 
action  was  brought  had  not  been  docketted,  and  so  have  apj^ffiied. 
the  plaintiff  of  the  matter  meant  to  be  contested. 

Lord  Kenyon  said,  he  was  not  aware  of  any  judicial  decision 
having  taken  place  on  the  first  point ;  but  upon  the  words  of  the 
statute,  they  seemed  to  apply  to  the  case  of  executors  and  admi- 
nistrators. And,  as  to  the  second  point,  he  was  of  opinion,  that 
as  under  the  issue  of  plene  administravit^  the  defendant  might 
give  in  evidence  payment  of  debts  not  of  an  inferior  degree,  with* 
out  notice;  and  as  the  only  notice  the  defendant  could  have  had 
of  this  judgment  was  by  its  being  docketted,  he  thought  hexx>iild, 
under  this  plea,  have  the  full  benefit  of  the  defence.  His  Lord- 
ship added,  he  would,  however,  suffer  the  plaintiff  to  take  a 
verdict,  with  liberty  for  the  defendant  to  move  to  set  it  aside,  and 
enter  up  judgment  of  nonsuit. 

Erskine  and  Baldwin  for  the  plaintiff. 

Vaughan  for  the  defendant. 

In  the  fbllowiog  term  the  motion  was  made ;  and  the  defendant  had  judg- 
ment upon  both  points. 


WednesJayt 
Majf  S9Ch. 


FiNucANE  V.  Small. 


Where  goods  HPHIS  was  a  special  action  on  the  cdse. 

L'Si'"  ^    Plea  of  not  guilty. 

hire,  uie  bailee  18  Bound  to  take  the  same  care  of  them  as  he  would  oY  his  own;  and  thereiai« 

if  they  are  stolen  by  the  bailee's  senraots,  without  gross  negligence  on  his  part,  the  bailee  is 

**      ^'       .  The 


FurucANE 
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The  declaration  statedi  **  That  the  pIainti£P  had  delivered  to        17d5. 
the  defendant  a  certain  trunk,  containing  several  articles,  to  be 
by  him  kept,  for  a  certain  reward  to  be  paid  to  him  by  the  plain- 
tiff for  the  same ;  and  that  the  defendant  so  negligently  kept  the       Small. 
trunk,  that  several  of  the  articles  which  were  contained  in  it 
were  stolen  and  lost." 

Small^  the  defendant,  was  an  upholsterer ;  the  plaintiff  was  an 
officer  in  the  army ;  and  being  about  to  leave  London^  he  sent  his 
tniDk  to  the  defendant's  house  for  safe  custody ;  and  he  was  to  ; 
pftyhim  1^.  per  week  for  the  house-room.  When  theplainti£P 
retumedi  he  received  the  trunk ;  but  the  whole  of  the  contents 
had  been  taken  out. 

When  this  case  was  opened,  Lord  Kenyon  said,  he  thought 
the  declaration  could  not  be  supported :  that  it  was  an  action 
against  the  defendant,  charging  him  as  a  bailee.  He  could  not  [  316  ] 
be  charged  in  that  capacity,  when  it  appeared  that  he  bad  t^ken 
as  much  care  of  the  goods  so  delivered  to  him,  as  he  had  of  his 
own ;  and  the  goods  being  stated  in  the  declaration  to  have  been 
stolen^  that  that  did  not  seem  to  amount  to  a  negligence  sufficient 
to  charge  him  with  the  loss. 

It  was  answered  by  the  plaintiff's  counsel,  that  it  was  true  a 
bailee  could  only  be  charged  for  negligence;  but  if  a  bailee  took 
such  little  care  of  goods,  or  exposed  them  to  the  danger  of 
being  lost  or  embezzled  from  want  of  due  care,  and  they  were  in 
consequence  of  that  stolen,  that  was  a  species  of  negligence 
sufficient  to  charge  him ;  and  they  asserted  they  could  give  evi- 
dence of  such  negligence. 

To  establish  this  fact,  they  endeavoured  to  prove,  that,  at 
different  times,  several  articles  of  value  had  been  stolen  from 
the  defendant's  house,  and  that  he  had  oilen  complained  of  the 
dishonesty  of  his  servants ;  and  they  then  contended  that  this 
was  sufficient. 

Per  Lord  Kenyon.  To  support  an  aetipn  of  this  nature, 
positive  negligence  must  be  proved.  It  has  appeared  in  evidence 
in  this  case,  that  the  goods  were  lodged  in  a  place  of  security, 
and  where  things  of  much  greater  value  were  kept.  This  is  all 
that  it  is  incumbent  on  the  defendant  to  do;  and  if  such  goods 
are  stolen  by  the  defendant's  own  servants,  that  is  not  a  species 
of  negligence  of  a  description  sufficient  to  support  this  action,  j^  317  j 
inasmuch  as  he  has  taken  as  much  care  of  tliem  as  of  his  own. 
The  plaintiff  was  nonsuited. 

Garrow 
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1 795.  Garraw  and  Shepherd  for  the  plaintiff. 

„  Erskine  for  the  defendant. 

V.  Vide  Coggj  v.  Barnard^  8  Lord  Raym.  90S.  ShUUs  ▼.  Blaekhtrth  H  B^if 

SmaIX.  jj^,  158.  Mytton  7f  CJocAf  2  Stra.  1099.  Cbm.  U/;^.  1S4. 


^^^-  Swears  t;l  Wells. 

where  acre-      A  SSUMPSIT  for  goods  sold  and  delivered,  mop^  had.  an^ 
^^^EtVi^  -^^  received,  and  on  an  account  stated, 
his  debt  in  Plea  of  fum^assumpsit. 

^"nff  ^  th^       '^^^  plaintiff  proved  his  declaration,  and  a  sum  due  to  him  o|i 
remainder  at  a  balance  of  4/.  for  which  the  action  had  been  brought. 
ftiture  day,  for  the  defendant  a  witness  was  callied,  who  proved  thaton  ^ 

qirity  is  by  settlement  pf  account  between  the  plaintiff  ^nd  the  defimdan^ ' 
mistake  given  a  balance  of  8/.  was  found  to  be  due  to  the  plaintiff.  The  de» 
stampl'^if  le  i^^^^soat  being  unable  to  pay  the  whole  of  that  sum,  had  applied 
has  taken  the  ^  the  plaintiff  to  take  half  the  money  down,  and  the  remi|indy 
p^dlin  hand,  '^^  *  month;  to  which  he  consented.  He  then  proved,  tl^it  he 
he  must  not^  had  left  for  the  plaintiff  a  check  on  a  banker  for  4/.  and  the 
wait'^the^  defendant's  promissory  note  for  the  remaining  4/.  payable  in  a 
time  to  be  inonth ;  but  thi^  last  appeared  to  have  been  on  a  wrong  stamp. 
^rit%%.  '^^^  plaintiff  took  the  check  for  4Z.  and  received  the  money;  and 
pired*  now  brought  his  action  to  recover  the  remainder  before  the  ei;- 

piration  of  the  month. 

On  this  it  was  contended  by  ^i^^y^  of  counsel  for  the  defaid- 
ant,  that  it  was  a  complete  answer  to  the  action,  and  entitled  hiqi 
po  a  nonsuit, 

Erskine^  for  the  plaintiff,  answered,  that  the  note  being  yoi4» 
[  jS16  ]  1^  being  written  on  a  paper  improperly  stamped,  the  plaintiff 
was  at  liberty  to  sue  on  ^he  iinpaid  balance  of  his  former  demand. 
Lord  Kenyon  said,  that  the  whole  agreement  for  payment  pf 
the  money  must  be  taken  together :  under  it,  the  plaintiff  had 
agreed  to  accept  part  in  hand,  and  the  remainder  in  a  montt^. 
This  was  an  entire  pon tract;  apd  if  the  plaintiff  had  been  {in- 
clined to  haye  receded  from  it,  he  should  h^ve  rescinded  the 
whole ;  but  he  had  affirmed  it  by  I'eceiving  part  ii^  moojey  under 
the  check,  and  npw  attempted  to  evade  the  latter  part  of  the 
agreement,  by  which  the  defendant  w^s  allowed^a  month's  time 
to  pay  the  remainder ;  th^t  although  the  note  was  given  oa  a 
wrong  stamp,  that  did  not  alter  the  nature  of  the  agreement^  as 
he  should  either  haveapplied  for  another  promissory  notej  or  have 

|paite4 
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waited  till  the  month  was  expired ;  and  haying  therefore  brought  1795. 

his  action  before  the  month,  he  must  be  nonsuited. 

*Ersiine  and  Bailey  for  the  plainti£  ^^ 

Mimay  for  the  defendant.  Weu& 

*  -^  [  'SIS  ] 


Friday. 

York  v.  Gribble.  ^^^  ^^^• 

T^HIS  was  an  action  €3£  assumpsit^  brought  to  recover  a  sum  of  ^^^n^f"' 
money  claimed  to  be  due  for  the  board  and  lodging  of  the  witness  for 

defendant's  daughter.  *«  plaintiff 

m  .1  !•      1       1  .     ./«  .  II  3       i_     had ennploycd 

lo  prove  the  case  for  the  plamtifr,  a  witness- was  called,  who  the  attorney, 


asked  by  Garraw^  if  he  did  not  employ  the  attorney,  and  and  made 
had  not  made  himself  liable  to  the  costs  ?  for  the  costs, 

Upon  this,  Erskine  offered  him  a  release  from  the  attorney  of  pl  release  from 
all  demands,  on  account  of  the  action.  is^sufficienT 

Garrow  insisted,  that  this  did  not  make  him  a  competent  wit-  to  ir^ake  him 

ness,  as  he  should  be  considered  as  liable  to  the  defendant's  costs  ^^^!^1}^^ 
'  nor  IS  It  neces- 

in  ca^  he  should  have  a  verdict.  sary  that  he 

Lord  Kenton  said,  that  the  release  from  the  attorney  restored  ^'^^'J^jg^^ 

him  to  competence,  inasmuch  as  his  engagement  to  the  attorney,  the  defendant, 

to  indemnify  him  from  costs,   did  not  extend  to  make  himself  {?!!  j*^^^°?^ 
!•  1 1  t  ,  .         . ,  .  «  1  liable  to  hira. 

liable  to  the  costs  on  the  other  side ;  neither  was  the  attorney 

liable  for  them ;  so  that  the  undertaking  to  the  attorney  was  not     [  ^^^  3 

to  indemnify  him  against  the  defendant's  costs.     As,  therefore, 

neither  the  witness,  by  virtue  of  his  undertaking,  or  the  attorney 

were  liable  for  the  defendant's  costs,  and  the  undertaking  of  the 

witness  only  went  the  length  of  indemnifying  the  attorney  as  far 

as  he  was  liable,  a  release  from  the  attorney,  as  offered,  wi^ 

folly  sufficient  to  make  him  a  witness. 

Erskine  and  Coffin  for  the  plaintiff. 

Garrow  for  the  defendant. 


TURREL  V.   Collet,  Saturdmy. 

ilfoy  SSd. 

A  SSUMPSIT  for  goods  spld  and  deUvered.  .^^^^^  ^  ^ 

'^^  Plea  of  the  general  issue.  had  ostensibly 

The  action  was  brought  to  recover  the  value  of  a  quantity  of  JPP^*^».  *• 

and  conductor  of  the  business  in  a  trade,  not  an  extensive  one,  and  the  father,  «>  Ji'hom  Ac 
business  really  belonged,  was  superannuated  and  incapable  of  conducting  it,  held  that  the 
•00  was  liabk  on  coDtracU  connected  widi  the  business.  . 

timber 
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TVBMEL 

CoLunr. 


1795.       timber  allied  to  have  been  sold  to  the  defendant,  who  was  a 
carpenter. 

The  defence  set  up  by  the  defendant  was*  that  it  was  furnished 
to  his  father,  and  on  his  credit  only,  he  being  in  the  same  line 
of  business,  and  conducting  it  only  for  his  father. 

This  defence  was  met  by  evidence  on  the  part  of  the  plaintifi^ 
shewing,  that  the  father  was  a  man  very  far  advanced  in  years, 
C  321  ]      r.nd  from  old  age  and  infirmity,  without  memory  or  understand- 
ing; and  it  was  admitted  that  the  son  (the  defendant)  managed 
the  business  ostensibly. 

Lord  Kenyon  said,  that  under  the  circumstances  proved,  the 
defence  set  up  was  inadmissible.  In  great  concerns,  where  there 
weremany  partners,  as  in  the  cases  of  great  breweries,  for  example^ 
notwithstanding  the  old  age,  infirmity,  or  insanity  of  one  of  the 
partners,  the  business  might  still  be  carried  on  for  the  benefit  of 
the  family ;  but  in  little  businesses  or  concerns,  such  as  the  pre* 
sent,  if  the  owner  became  devoid  of  memory  or  understanding, 
the  business  must  necessarily  be  at  an  end.  Here  the  defendant  was 
the  ostensible  person,  who  conducted  the  business,  and  with 
whom  the  contract  was  made:  the  plaintiff  therefore,  bad  a 
right  to  apply  to  him ;  nor  should  he  be  allowed  to  turn  the 
plaintiff  round,  by  setting  up  the  credit  as  given  to  one  wboee 
intellectual  derangement  incapacitated  him  ti*om  conducting  the 
most  trifling  concerns  of  life. 

The  plaintifi*  had  a  verdict. 

Erskine  and  Bailey  for  the  plaintiff. 

Garrofw  for  the  defendant. 


[  S22  ] 

Same  day. 
Where  a  right 
of  election  is 
given  by  an 
old  deed  to 
any  number  of 
persons,  usage 
18  admissible 
evidence  as  to 
its  construe* 
don  and  mean* 


WiTHNELL,  Clerk,  v.  Gartham,  Clerk. 

npHIS  was  a  feigned  issue,  for  the  purpose  of  trying,  in  the 
"*"  form  of  a  wager,  the  right  of  nomination  to  the  place  of 
roaster  of  the  grammar-school  oiSkipton^  in  Craven  in  Yorkshire. 
In  evidence,  and  on  admissions  made  in  the  cause  by  both 
parties,  it  appeared  that  this  school  was  founded  and  endowed 
by  one  Ut^mston^  in  the  reign  of  Edward  the  Sixth,  who  by  a 
•deed  regularly  inrolled  in  Chancery,  gave  the  nomination  of  the 
schoolmaster  to  the  vicar  and  churchwardens  of  the  parish  of 
Skiptoti;  which  churchwardens  were  eleven  in  number;  and  if 
they  neglected  to  nominate^  in  the  case  of  a  vacancy,  a  proper 

person 
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person  totuooeed  to  theappraitiiieat of  schooUoaster,  within  one       17d5. 

month  after  a  vacancy,  he  tbes  directed  that  the  ridit  of  nomi-        

BMion  should  devolve  to  Lincoln^CoUegej  Oj^ordj  and  in  case       clerl^P' 
tAej/  did  not  nominate  a  successor  within  one  month,  the  right  of  v. 

xuHnination  then  devolved  to  the  Dean  and  Chapter  of  Saint      ^^^^ 
JPoiiPa;  on  whose  de&ult  of  nomination  in  the  same  Ume^  it 
reverted  t»ack  to  the  vicar  and  diurchwardens  of  SldpUm^  and 
iheir  successors  for  evier. 

On  the  death  of  the  last  schoolmaster,  at  a  meeting  of  the 
churchwardens  properly  convened,  together  with  the  vicar,  the 
|daintiff  in  the  present  action  was  nominated  and  elected  by  the 
votes  of  the  vicar  and  six  of  the  churchwardens. 

Notwithstanding  this  election,  LincoltP^CoUege  nominated  the      ^  ^^^  1 
defendant,  contending^  that  under  the  original  deed  a  majori^ 
could  not  elect;  but  that  the  consent  of  the  whole  body,  that  is» 
of  the  vicar  and  the  eleven  churchwardens,  was  necessary  to  a 
valid  nomination  by  them* 

The  plaintiff  proved  the  election  as  stated,  and  relied,  Ijf, 
On  the  matter  of  law ;  namely,  that  wherever  an  election  was  to 
be  made  by  any  number  of  persons,  that  the  majority  were  in  all 
cases  to  elect;  and  to  that  effect  cited  the  case  of  the  King  Vm  * 
Beetsan,  3  Term  Bep.  692:  2dlt^  That  the  usage  had  uni- 
formly gone  with  the  mode  of  election  contended  for,  and  that 
the  majority  had  always  elected. 

Bearcrqflj  for  the  defendant,  relied,  that  this  being  a  case  of 
A  mere  trust,  that  the  concurrence  of  all  were  necessary;  and 
cited  Co.  Utt.  112.;  and  that  as  to  the  question  of-usage,  he  con- 
tended, that  evidence  of  it  was  inadmissible,  as  the  whole 
question  would  arise  on  the  construction  of  the  original  deed; 
diat  parties  by  their  own  construction  of  a  deed  could  not  enlarge 
their  own  powers,  and  therefore  usage  could  establish  nothing. 

Lord  Kenyon  said,  that  he  was  of  opinion  that  an  election  by 
a  majority,  in  the  present  case,  was  sufficient;  but  that,  as  to 
that  point,  he  would  reserve  it;  and  that  as  to  the  usage,  he  had 
some  doubt ;  but  would  admit  evidence  of  it.  He  thought  that  [  324  } 
of  ancient  deeds,  concerning  which  there  was  any  doubt,  evi- 
dence of  usage  was  admissible;  and  he  recollected  some  cases 
where  Lord  Hardwicke  had  been  of  the  same  opinion.  Aitomey'* 
General  v.  Parker j  3  Atk.  576. 

The  vicar  of  the  parish  of  Skipton  was  called  as  a  witness.        A  pcnoo  wlio 
'  -^  18  a  mere 

tnutee  to  elect  to  any  particular  office,  is  an  admissible  witness  to  prove  any  bet  reqpectiog 
the  iQode  of  election. 

Bearer^ 
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1795.  Bearcrqfl  objected  to  his  testimony^  he  being  one  of  the  no- 

minees,  and  so  coming  to  support  his  right  of  nomination. 

^Ckrk"^        Lord  Kbnyon  said,  it  was  no  objection;  he  was  merely  a 

V.  trustee;  nor  had  he  any  interest  which  could  disqualify  him* 

^^cSu*'*  ^^  counsel  for  the  plaintiff  then  proceeded  to  evidence  re* 
specting  the  usage,  and  proposed  to  call  a  witness  who  was 
eighty  years  of  age,  to  prove  that  during  his  time  the  nomiiOition 
of  the  schoolmaster  had  been  by  the  majority  of  the  vicar  and 
churchwardens;  that  he  had  himself  been  a  churchwarden,  and 
voted  in  the  election ;  and  they  further  offered  his  evidence  as  to 
the  tradition  from  what  be  had  heard  fix>m  his  ancestors^  as 
to  the  mode  of  dection  in  their  time  having  corresponded 
with  that  which  took  place  in  his  own* 

This  evidence,  as  fieur  as  respected  the  tradition,  was  strongly 
opposed  by  the  defendant's  counsel* 
In  the  case  of      JErskine^    in  reply,  cited  a  case  of  Sir  Frederick  JBoehfm  a- 
public  ri^t     gainst  Haynes^  on  the  Home  Circuit  at  Maidstonef  before  Lord 
ufi^i^tradi.    J^^^^fi^^  which  was  an  action  on  the  case,  for  an  injury  to 
donai  evi.        certain  works  belonging  to  the  plaintiff;  and  the  plaintiff  rdied 
iJ^^I^^^^^  upon  a  right  ^founded  upon  usage,  to  go  on  the  defendant's  ground 
jiRur  in  case  for  the  purpose  of  turning  the  water  to  these  works ;  and  he  said 
riUtlr^        that  Lord  Mansfield  had  admitted  evidence  of  the  usage, 
f  *325  ]        Lord  Ken  yon  said,  he  was  inclined  to  think  the  evidence  as 
far  as  resspected  the  tradition,  not  admissible;  that  the  distinction 
was  between  public  and  private  rights.    In  the  case  of  public 
rights,  tradition  as  to  usage  was  admissible  evidence,  as  in  the 
case  of  questions  respecting  rights  of  way;  but  in  the  case  of 
private  rights,  evidence  of  claim  from  usage  was  inadmissible. 
He  therefore  desired  the  counsel  to  confine  the  witness's  evidence 
to  what  passed  in  his  own  time* 

The  plaintiff  had  a  verdict,  subject  to  the  opinion  of  the  Court 
of  King^s  Bench,  on  the  first  point  mentioned  in  the  case^ 
respecting  the  right  of  nomination. 

Erskinej  Law,  and  Baldwin  for  the  plaintiff* 
Bearcrqft,  Chambre,  and  Wood  for  the  defendant. 

In  the  next  tenn  the  cause  came  on  to  be  sarga^ ;  when  the  Court  'ii«i|ji  J 
in  opinion  with  the  Chief  Justice,  and  ordered  the  pottea  to  be  dcliiue^^ 
the  plaintiff*    Vide  6  Term  Rep.  388,  and  cases  i^il.  cited* 


tx)id 
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Lord  Barrtmobe,  Administrator,  v.  Taylor.         Saturday. 


Letters  of  a 
party  are  eyi- 


THIS  was  an  action  for  money  had  and  received,  brouirht  by 
•^  .  ^  Q         ff    pany  are  cyi- 

the  plaintiff  as  administrator  of  his  brother,  the  late  Lord  denceofthem^ 

Barrymare,  t;^ZT 

The  defendant  pleaded  first  the  general  issue;  ^dltf^  a  set-off  pay,  without 
of  400/.  being  so  much  money  paid  under  and  in  pursuance  of  ^^        ''S.uu 
a  judgment  on  a  foreign  attachment,  at  the  suit  of  one  Grants  on  ^uch  letters 
account  of  a  debt  due  to  him  by  the  late  Lord  Barrymore.  *^  answeiit 

On  these  pleas  two  issues  were  taken. 

The  action  was  brought  to  recover  the  balance  of  a  sum  of 
500/.  whuAx  had  been  paid  by  the  late  Lord  Barrymore  as  the  part 
purchase  of  a  box  at  the  Opera-house,  of  which  the  defendant 
was  the  pronrietor.  The  agreement  for  the  purchase  had  been, 
hf  consent  6f  both  parties,  rescinded;  and  the  money  so  paid 
pot  having  been  paid  bade  in  Lord  Barrymore^s  lifetime,  the 
present  action  was  brought  to  recover  it 

To  prove  the  first  issue,  the  plaintiff  called  a  Mr.  SetoUj  who 
bad  been  attorney  for  the  late  Lord  Barrymore^  and  who,  by  his 
direction,  had  applied  by  letter  for  the  money.  He  produced 
letters  from  Taylarj  the  defendant,  containing  frequent  promises 
to  settle  the  business,  and  pay  the  money. 

GarroWj  for  the  defendant,  objected  to  the  reading  them,  unless      [  327  ] 
the  letters  to  which  they  were  answers  were  produced,  as  they 
would  explain  the  transactions,  and  account  for  the  promises 
made  to  settle. 

Lord  Kenyon  said,  that  there  was  no  rule  of  law  that  required 
•uch  evidence ;  that  the  letters  to  which  these  were  answers  were 
in  his  client's  hands ;  and  if  he  thought  them  necessary  to  explain 
the  transaction,  h^  might  produce  them,  to  do  away  the  effect  of 
the  promise :  that  otherwise  it  was  only  matter  of  observation, 
but  no  objection,  in  point  of  law,  to  their  admissibility. 

They  were  accordingly  read  in  evidence. 

To  prove  the  second  issue,  the  defendant  called  a  witness  of  T^^^^'n 
the  name  of  Grant.    He  had  been  the  garnishee  under  the  ^"^^^ 
foreign  attachment,  and  had  obtained  the  money.  .  tachment. 

His  competency  was  pbjected  to.  odvedjSir' 

^  money,  is  not 

an  admissible  witness  to  prove  the  regularity  of  the  proceecjipgs,  or  ^e  ji^stipe  of  his  demand, 
foreign  attachment  is  a  bad  plea,  either  where  the  parties  are  not  both  resident  in  Londofh  or 
where  the  plaintiff  is  an  executor  or  adpinistrator.     Q. 

Jx)rd  ' 
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1795. 
LordBarry- 

MOREy 

Adminiatra^ 
tor, 

V. 

Tatloh. 


Lord  Ken  YON  ruled,  he  was  dearly  inadmissible^  as  he  came 
to  support  his  own  proceedings,  under  which  he  had  obtained 
the  money.     He  therefore  rgected  him. 

His  Lordship  then  asked,  if  at  the  time  of  the  attachment 
made,  the  parties  were  resident  in  Lcmdon?  and  being  answered 
in  the  negative,  he  added,  That  this  plea  could  not  be  supported, 
as,  by  law,  the  process  of  foreign  attachment  was  confined  to 
London  only.  But,  besides  that,  his  Lordship  observed,  that  on 
another  ground  he  thought  the  plea  not  tenable :  the  plaintiff 
was  an  administrator;  and  if  it  was  allowed  that  the  ass^  of  an 
intestate  could  be  attached,  it  seemed  to  him  that  it  would  break 
in  upon  the  course  of  administration,  as  by  such  means  a  credi- 
tor might  secure  a  priority,  to  which,  otherwise,  by  law,  he  was 
not  entitled ;  and  therefore  could  be  allowed  or  admitted. 

His  Lordship  therefore  directed  the  jury  to  find  for  the  plain- 
tiff; which  they  did. 

Erskine  and  Wood  for  the  plaintiff. 

GarrooD  and  Lawes  for  the  defendant. 


t  328  ] 

To  prove  the 
delivery  of 
goods  m  die 
uiopofa 
trader,  an 
entry  made 
in  his  books, 
though  not  by 
the  witness, 
under  what 
circumstances 
it  may  be  evi- 
dence.] 


[  329  ] 


DiGBY  t'.  Stedman  et  alt 

^ROVER  for  a  gold  watch. 
-^      Flea  of  the  general  issue. 

The  case  in  evidence  was,  that  the  defendants  were  watch- 
makers and  jewellers ;  and  the  plaintiff  having  delivered  to  the 
defendants  the  watch  in  question,  to  be  repaired,  while  it  was 
in  their  hands,  he  sold  it  to  a  gentleman  of  the  name  of  Sir 
J.  Murray^  and  ordered  them  to  deliver  it  over  to  him,  when  it 
was  finished.  The  defendants  insisted  that  they  had  so  delivered 
it,  pursuant  to  his  orders.  This  was  denied  by  the  plaintiff;  and 
the  present  action  brought  to  recover  it. 

Sir  c7.  Murray  was  called,  and  swore  positively  that  he  had 
never  received  it. 

The  defendants  called  their  shopman  to  prove  the  delivery ;  and 
he  produced  the  shop-books,  in  which  was  an  entry  of  the  deli- 
very to  Sir  J.  Murray  on  a  certain  day. 

The  witness  was  asked  if  the  entry  was  in  his  own  hand- 
writing, or  made  in  his  presence.  He  answered,  that  they  were 
not,  but  in  the  hand- writing  of  his  master  (one  of  the  defend- 
ants,) and  not  made  in  his  presence ;.  but  thai  was  tlie  usual  mode 

6  of 
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of  making  the  entries^  and  that  he  had  seen  them  in  a  short 
time  after  they  had  been  made;  and  that  he  had  himself  seen  the 
watch  delivered  to  Sir  J.  Murray, 

Mingay^  for  the  plaintiff,  objected:  that  this  evidence  was 
inadmissible,  inasmuch  as  the  shop-books  of  a  trader  were  only 
flfdmissiblie  evidence  where  the  entries  were  made  in  the  hand- 
writing of  the  clerk,  who  was  called  as  a  witness  to  prove  them. 

Lord  Kbnyom  said,  that  the  entry  in  the  book  was  brought  to 
oorroborate  tlie  testimony  of  the  witness,  who  had  himself  seen 
the  delivery;  that  the  «ntry  should  regularly  be  in  the  hand- 
writing of  the  witness;  but  where  the  entry  was  made  in  the 
haiid*writing  of  another,  and  the  witness  saw  it  soon  after  it  was 
itiade^  and  the  entry  had  corresponded  with  what  he  had  himself 
then  observed,  that  such  was  tantamount  to  an  entry  made  by 
himself,  and  was  therefore  admissible. 

^^ojf  and  Agar  for  the  plaintiff. 

Enkine  and  Garrcm  for  the  defendants. 

Vide  Cooper  v.  Marsden^  ante  1  Pitman  v.  Maddax,  SaJA,  €90.  PrUe  v.  Lord 
Torrington,  Salk.  285. 


1795. 

DlGB7 

Stsdmah 
etalt. 


SITTINGS  AFTER  TERM  AT  GUILDHALL. 


[  SSO  ] 


Smith  et  alt.  v.  Simmes. 

A  SSUMPSIT  for  money  had  and  received,  with  the  usual 
counts. 

Plea  of  the  general  issue. 

The  plaintiffs  were  the  trustees  under  a  deed  of  assignmoit  for 
the  benefit  of  his  creditors,  made  to  them  by  one  Whitehfj  who 
had  become  insolvent 

The  action  was  brought  to  recover  the  balance  of  the  amount 
of  a  bill  of  exchange  for  500/.  which  was  part  of  the  property 
of  Whitely. 

This  bill  had  been  sent  from  the  West  Indies^  in  a  letter 
directed  to  the  plaintiffs  as  trustees  of  Whitely.  Whitely  had  been 
authorized  by  the  trustees  to  receive  all  monies,  &c.  belonging 
to  his  estate,  and  in  that  manner  had  become  possessed  of  the  bill 
of  exchange  in  question,  having  opened  the  letter  and  taken  out 
thebiU. 

After 


Wcdnetiay^ 
May  98th. 

In  an  action 
bythetnistees 
ot  an  insolvent 
estate,  to  re» 
cover  part  of 
thQ  property, 
letters  of  toe 
insolvent  are 
not  evidence, 
where  he  him- 
self can  be 
produced. 


1795. 

Smith 
etalt. 

SmBffl^ 
[  ♦SSI  ] 
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After  he  had  so  become  possessed  of  it^  he  sent  it  to  the  de^ 
fendant,  requesting  him  to  advance  50/.  on  it  on  his  account* 
The  defendant  did  so,  and  took  the  bill;  and  there  was  no  eri^ 
dence  that  *the  defendant  at  that  time  knew  the  situation  of 
^Ai/^i^s  affairs.  * 

These  transactions  were  so  far  admitted  by  both  parties;  and  the 
plaintifis  offered  to  allow  the  defendant  the  50/.  he  hadta  ad* 
▼anced.  The  defendant  contended,  that  he  had  advanced  further 
sums  on  the  same  security  of  the  bill  which  had  been  so  deposited^, 
to  its  full  amount ;  and  therefore  insisted  on  his  right  to  retain  the 
whole. 

To  prove  that  he  had  so  advanced  this  money  to  WhiteUf^  ta 
the  amount  claimed,  the  counsel  for  the  defendant  proposed  to 
read  Whiieljf^  letters. 

Garram  for  the  plaintiff,  objected  to  this  evidence;  for  that  ttr 
Whiteljf  was  no  party  to  the  record,  that  his  letters  should  not  be 
admissible  evidence  against  the  plaintiff;  but  that  at  all  events^  if 
the  defendant  wanted  to  shew  that  he  had  advanced  money  on  the 
credit  of  the  bill,  that  Whitely  should  himself  be  called,  and  proof 
of  that  &ct  not  be  made  out  by  letter  where  the  person  himielf 
could  be  produced. 

It  was  answered  hyErskine^  for  the  defendant,  that  thepliun- 
tiffi  were  the  representatives  of  Whitely^  and  claimed  all  their 
rights  to  the  property,  as  well  as  their  right  to  sue  through  him; 
that  he  was  therefore  to  be  considered,  though  not  nominallyt 
yet  as  really  the  plaintiff;  and  that  his  letters  were  therefiure 
admissible. 

Lord  KsNiroN  ruled,  that  the  evidence  was  inadmissible;  tbiKt 
it  was  not  the  best  evidence^  as  Whitely  himself  might  be  called 
to  prove  the  transaction,  and  state  how  the  money  had  been  ad* 
vanced. 
[  S^^  ]  Whiteljf  was  not  produced;  and  the  plaintiff  obtained  a ' 

diet. 

Garrcm  and  Chambre  for  the  plaintiff. 

Erskine  and  Shepherd  for  the  defendants 
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Staples  t;.  Okines.  ifo/aith. 

ASSUMPSIT  on  a  bill  of  exchange  drawn  by  the  defendant  The  acceptor 
on  one  Jesson,  two  months  after  date.    Jessan  accepted  the  ^nee  b  a^*' 
billy  bat  had  become  insoWent ;  and  the  action  was  against  the  ^xxi  witness 
defendant  as  the  drawer.  £?^^' 

The  defence  was,  want  of  notice  of  non-payment  by  the  ac-  efiects  b  his 

eqptor.  dra^i^^  ^ 

This  was  answered  by  the  plaintiff's   connsel,  stating  that  when  th^  bill 
there  were  no  effects  in  the  acceptor's  hands  belonging  to  the  ^^  drawn. 
drawer,  so  that  notice  was  unnecessary. 

To  prove  this  fact,  Jesson  the  acceptor  was  called  as  a  witness. 
Garramf  for  the  defendant,  objected  to  his  testimony,  on  the 
ground  that,  on  the  face  of  the  bill  he  stood  liable  by  his  accept^ 
anoe;  and  that  as  the  object  of  his  testimony  was  to  charge  the 
defendant  the  drawer,  and  thereby  to  discWge  himsdf,  that 
he  was  inadmissible. 

It  was  answered  by  the  plaintiff's  counsel,  that  the  testimony 
of  the  witness  could  have  no  such  e£fect;  that  he  was  not  dis- 
charged by  the  present  verdict  as  to  his  acceptance^  but  in  fact      r  333  1 
still  remained  liable  to  the  drawer  of  the  bill  by  reason  of  it,  the      Sgmon4is 
acceptance  being  evidence  of  a  debt  from  him  to  the  drawer;  ^: 

ndther  could  the  evidence  he  gave  in  this  action  have  any  effect    1  ^^.  185' 
in  any  action  to  be  brought  against  himself. 

Lord  KLenton  was  of  opinion,  that  the  evidence  was  admi»>  Where  a  bill 
g|{)]^^  b  drawn,  arid 

On  his  examination,  he  sidd,  that  when  the  bill  was  drawn  in  fact  then  in- 
upon  him  by  the  defendant,  he  was,  in  fact,  in  debt  to  him  to  4^^^^  *^* 
i^ve  the  amount  of  the  bill ;  but  that  he  then  represented  to  the  the  time  in« 
defendant  that  it  would  not  be  in  bis  power  to  provide  for  the  ^^"^  ^ 
hUl  when  it  would  become  due ;  and  that  it  was  therefore  then  he  is  unable  td 
understood  between  the  defendant  and  him,  that  he  (the  defend-  ^J^V^?  ^  . 
ant)  should  provide  for  it.  is  undemood' 

Erskinet  for  the  plaintiff  upon  this  evidence  contended,  that  between  them 
though  notice  of  non-payment  by  the  acceptor,  had,  in  fact,  not  cr  wastoprol 
been  given  to  the  defendant, — that  where  it  was  understood,  yideforit,  if 
between  the  drawer  and  acceptor  of  a  bill,  that  the  drawer  was  when  duTthc 
himself  to  provide  for  the  bill  when  it  became  due,  that  the  ac-  drawer  mnit 
ceptor  having  never  undertaken  to  the  drawer  to  provide  for  it,  ^T^'?^^** 
was  the  same  as  if  there  were  no  effects  in  the  hands  of  the  accep-  liable. 
tor,  and  that  notice  was  unnecessary,  as  amounting  to  a  waiver 

of 
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notice  of  non-payment  by  him. 

Stalks  j^^^  Keoton  said  he  would  not  fritter  away  the  distinction 

Omm.  respecting  notice  in  cases  of  this  sort ;  and  as  the  law  was  general, 
only  exempting  the  party  from  the  necessity  of  giving  notice 
where  the  drawee  had  no  effects,  and  aa  here  the  drawee  was  tn« 
[  Sd4  ]  debted  to  the  defendant,  on  whom  the  bill  was  drawn,  and  so  in 
fact  had  effects  in  hand ;  and  if  he  had  had  ^fects  in  hand  when 
the  bill  became  due,  would  have  taken  it  up,  he  was  of  opinion 
that  notice  was  necessary ;  and  he  therefore  directed  the  p)ainti£P 
to  be  called. 

Erskine  and  Baldwin  for  the  plaintiff. 
Oarram  for  the  defendant 


Saturday,  WiLsoN  et  alt  Assignees  of  Warner,  v.  Norman. 

March  saCtu  ^ 

^inieivtfaeact    A  SSUMPSIT  for  money  had  and  recdved  by  the  plaintiffi, 

b  SS^^  "  assignees  of  Warner,  a  bankrupt. 

acondii^  to         Plea  of  the  general  issue* 

^^toog         xhe  act  of  bankruptcy  was,  the  absenting  himself  from  bis 

ral  proof  of  his  dwelling-bouse  to  avoid  being  arrested. 

so  aUcondiog      ^  witness  proved  that  Warner^  the  bankrupt,  had  come  to  his 

without  shew-  house,  m  order  to  conceal  himsell^  representing  to  the  witness 

ingany  writs   that  there  were  several  writs  out  against  him,  and  that  he  kept 

ally  issued.       ^^^  ^^  ^^  ^^y>  ^  order  to  prevent  his  being  arrested. 

It  was  objected  by  the  defendant's  counsel :  that  it  was  incum- 
bent on  the  plaintiff  to  shew  that  some  writs  had  actually  issuedt 
and  were  at  the  time  out  against  the  bankrupt;  and  it  was  com- 
[  SS5  ]     pared  to  the  case  of  an  act  of  bankruptcy,  from  the  trader  having 
given  orders  to  have  himself  denied ;  in  which  case  it  was  neces- 
sary to  shew,  in  case  such  trader  was  denied,  that  the  person  iHia 
called  was  actually  a  creditor. 
Lord  Kenton  over-ruled  the  objection. 
Erskine^  Gibbsj  and  Synumds  for  the  plaintifis. 
Mingajf  and  Marryat  for  the  defendant. 

Vide  S.  C.  am  154. 
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Femikgs  v.  Jarrat,  Executor  of  Peat,  deceased.         Same  day. 

ASSUMPSIT  for  goods  sold  and  delivered  to  the  defend-  If  a  penoo 
«^*-  seuupinhim- 

.  ^    *^"^.-  self  atrolour. 

Plea  of,  I  St,  Ne  unques  executor.  .  Sd,  No  assets  come  to  the  able  title  to 

handsofthedefendant.  Sth^iof 

The  cose  in  evidence  was,  that  Peaty  the  deoeased,   in  his  the  deceased, 
life-time,  being  the  owner  of  a  certain  ship,  and  having  occasion       "^q/^ 
for  sails  for  her,  they  had  been  furnished  by  the  plaintiff,  who  able  to  esta- 
was  a  sail-maker ;  and  they  were  not  paid  for  at  the  time  of  his  Wish  a  com., 
death ;  that  after  the  death  of  Peat,  the  defendant  had  possessed  and  I^  title, 
himself  of  the  ship,  on  which  he  claimed  a  lien ;  and  the  object  i'  **  wuncient 
of  the  action  was  to  charge  him  for  the  price  of  the  sails,  as  execu-  him^from 
tor  de  son  tort.  being  charged 

The  delivery  and  price  of  the  sails  was  proved.  ^lU^^^ 

Mingatfy  for  the  defendant,  stated  his  de&nce  to  be,  that 
every  interference  of  a  person  with  the  .effects  of  a  person  de- 
ceased would  not  make  him  executor  de  son  tort,  provided  it 
was  such  interference  as  was  consistent  with  a  legal  right  of  pos-  [  S36  ] 
session  which  he  claimed ;  that  as  to  the  possession  of  the  ship 
on  the  present  occasion,  the  defendant  had  been  the  ship's  hus- 
band, and  had  taken  possession  of  the  ship  by  virtue  of  a  bona 
^fide  assignment  made  to  him  by  Peat^  the  deceased,  in  his  life- 
time. 

He  then  gave  in  evidence  the  instrument  by  which  the  defend- 
ant was  appointed  the  ship's  husband.  He  afterwards  proved, 
that  the  captain  having  possessed  himself  of  the  ship  in  Peaf% 
lifetime,  a  suit  had  been  instituted  in  the  Admiralty  by  Peaty  at 
ibe  defendant's  expence,  to  recover  her;  and  in  consideration  of 
that  and  many  other  engagements  the  defendant  was  then  under 
<m  account  of  the  ship,  and  of  250/.  paid,  Peai  had  by  his  deed, 
dded  24th  September ^  1791,  assigned  the  ship  to  the  defendant 
On  this  evidence.  Lord  Kenyon  said,  he  was  of  opinion,  that 
the  plaintiff'  had  made  out  h,  prima  facie  legal  title  to  the  posses- 
sion as  he  claimed  it,  sufficient  to  exempt  him  from  being  charged 
as  executor  de  son  tort. 

Erskiney  for  the  plaintiff,  insisted  that  the  mere  proof  of  the 
deed  of  assignment  was  not  sufficient,  as  he  ought  to  shew  a  com- 
pletely legal  title:    That  Lord  Hawksbufys  act  having  made  an 
Vol.  L  *        N  indorsement 
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JarrATs 
Executor  of 

Pkat, 
deccfliecL 

[  ♦SS?  ] 


indorsement  of  the  grand  bill  of  sale  necessary,  such  ought  to  bm 
shewn. 

*Lord  Kemyon  said»  that  in  a  question  of  the  nature  of  the 
present,  he  would  not  inquire  whether  the  plaindfFhad  conformed 
to  all  the  requisites  necessary  to  complete  his  title:  that  if  the 
defendant  came  to  the  possession  by  colour  of  a  legd  title,  though 
he  had  not  made  out  such  title  completely  in  every  tei|iect^  he 
should  not  be  deemed  an  executor  de  son  tort. 

The  plaintiiF  had  a  verdict. 

JSrskinei  Gibbtj  and  Baldwin  for  the  plaintiS 

Mingay  and  Reader  for  the  defendant. 

Vide  Rfaits  Case,  5  Co.  ss.    Anow.  SM.  StS'. 


Where  the 
plaintiff  d»* 
claret  on  a 
deed,  and  to 
aT(Md  profert, 
that  it  is  lost 
by  time  and 
accident, 
what  evidence 
will  be  suffi- 
cient, on  issue 
joined,  on  the 
existence  of 
the  deed. 


[  SS8  ] 


Beckford  v.  Jackson. 

T^EBT  on  an  annuity-deed,  dated  the  9th  of  May  178U 
-■-^    The  annuity  was  secured  on  an  estate  in  the  island  of  Ji'- 
m(iica ;  and  the  action  was  brought  (o  recover  the  arrears. 

The  declaration  stated  the  deed;  but  further,  <^  that  it  hitd 
been  **  lost  or  mislaid/'  so  that  no  profert  could  be  made. 

The  defendant  pleaded,  Ist^  If  on  est  factum.  2dly^  That  the 
deed  was  not  lost  or  inislaid ;  upon  both  of  which  pleas  issues 
were  joined. 

To  prove  the  deed,  an  exemplification  of  it  from  the  court  in 
Jamaica^  under  seal  of  the  court  in  Jamaica^  was  produced. 

It  was  admitted  without  objection. 

To  prove  the  execution  and  the  loss  of  the  deed,  &  witn^ 
wais  called. 

tie  proved  be  had  seen  the  ^eed  executed  by  the  defendant 
Being  questioned  as  to  the  loss,  he  said,  that  it  was  common  in  the 
West  Indies  to  execute  but  one  part  of  the  deed,  and  no  counter^ 
part;  so  that  ne  believed  the^e  was  no  counter  part  of  the  ileed 
in  question  in  existence :  that  there  being  a  registry  of  all  deeds 
and  conveyances  in  the  island  of  Jamaica^  deeds  were  not  kept 
there  by  the  owners  with  much  care,  as  the  parties  might  have 
recourse  to  the  registry  for  a  copy,  which  they  could  have  under 
the  seal  of  the  court;  and  that  when  registry  was  mad^  the 
orig^inal  deed  was  frequently  left  with  the  secretary. 

Being  asked  ^hen  he  had  seen  the  deed,  he  answered,  tb^  be 

had  seen  it  in  the  hands  of  one • 

The 
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The  plaintiff  could  not ,  prove  that  he  had  made  any  iirquiry       179^. 

respecting  it,  either  from  the  secretary,  or  the  person  the  witness 

had  mentioned.  '  Bkkfcrd 

Lord  Kemyon  said,  that  to  prove  this  issue,  it  was  necessary     jACKJsoNi 
to  give  evidence  of  a  search  where  the  deed  probably  might  have 
been  found;  that  not  having  done  so,  they  had  not  maintained 
their  issue,  and  that  the  plaintiff  should  be  called. 

Oibbs  and  T.  Walton  for  the  plaintiff. 

Srskine  for  the  defendant. 


[  339  ] 
Bird  v.  Thompson.  ^^-^J' 

rilHIS*  was  an  action  to  recover  the  loss  on  a  policy  of  insu-  Thecaptabof 

-■"    ranee  on  a  ship  and  goods  at  and  from  the  Bahama  islands  to  a  ship  is  not 
T'  w  '  an  admissible 

lAverpool.  ^^ness  to  dis- 

The  policy  was  admitted,  and  the  interest  as  averred  in  the  de-  prove  barra- 
^^^^x^^  try,  m  an  ac- 

^=*^»?^«>°-  tiJnonapo. 

The  loss  was  by  barratry.  -  ficyofinsur- 

It  was  proved  on  the  part  of  the  plaratiff^  that  the  ship  had  fngdiat Se^' 
taken  on  board  a  letter  of  marque :  that  she  had  chaced  and  cap-  barratrous  acts 
tared  several  ships  during  her  voyage,  out  of  her  course;  and  ^^nJ^^d^ 
that  she  afterwards  went  to  Bermudas^  where  she  was  lost.  direction  of 

To  prove  that  this  was  done  by  the  consent  and  with  the  ^j^^^^. 
knowledge  of  the  owners,  the  captain  of  the  vessel  was  called  by  lease  from  the 
the  defendant  underwriters. 

Erskmey  for  the  plaintiff,  asked  if  he  had  a  release;  and  behig 
answered  in  the  negative^  objected  to  his  competency. 

The  counsel  for  the  defendant  contended  that  it  was  unneces-: 
sary,  as  the  underwriters  had  no  claim  against  him. 

Lord  Kenyon  said,  that  a  release  was  certainly  necessary,  to 
tender  his  testimony  admissible.  His  Lordship  said,  that  if  the 
plaintiff  obtained  a  verdict^  he  conceived  that  the  defendant 
might  maintain  an  action  against  him,  the  loss  having  arisen 
from  the  barratry^  which  was  his  act;  for  though  he  knew  of  no  [  340  ] 
action  of  that  sort  ever  having  been  brought,  yet  he  conceived, 
that  wherever  a  man  acted  contrary  to  his  duty,  whereby  another 
received  a  damage,  or  was  rendered  responsible  or  liable  to 
damages,  he  might  maintain  an  action  ex  delicto  against  the 
person  who  had  so  subjected  him.  That  in  the  present  instance 
the  captain  bad  a  duty  to  perform,  as  well  to  the  underwriters 

II3  As 
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Bird 
Thompson. 


Wedfusdafff 
June  sd. 


as  to  the  owners  and  freighters;  which  duty  he  had  violated,  and 
thereby  subjected  the  underwriters  to  the  amount  of  the  policy, 
if  he  had,  as  was  asserted,  been  guilty  of  the  barratry  imputed 
to  him. 

His  Lordship  rejected  his  testimony,  and  the  plaintiflP  re- 
covered. ^ 

Erskinej  Garrffus  and  Giles  for  the  plaintiff. 

Law  and  Gibbs  for  the  defendant. 

Nutt  V.  Bourdieih  1  Term  Rep,  S2S. 

vm     

Maltbv,  Assignee  of  Durouveray,  a  Bankrupt, 
V*  Christie. 


What  allow- 
ance an  auc- 
tiooeer  is  en- 
titled to. 


[  341  ] 


npHE  declaration  in  this  case  stated,  that  the  defendant,  bdpg 
-^  an  auctioneer,  the  bankrupt,  before  his  bankruptcy,  bad 
delivered  to  him  a  certain  quantity  oi French  plate-glass  to  sell; 
and  the  action  was  brought  to  recover  the  sum  for  which  it  had 
been  sold. 

Plea  of  JVbn  assumpsit ^  and  a  set-off. 

The  only  question  in  the  cause  was,  whether  the  defendant 
was  entitled  to  an  allowance  of  a  per  centage  of  seven  and  a  half 
on  the  price  of  the  goods,  exclusive  of  all  expences  of  wardiouse- 
room,  catalogues,  &c.  which  he  claimed. 

This  claim  was  said  to  be  founded  on  the  usage  of  trade;  sach 
an  allowance  being  always  claimed  by  the  defendant. 

Lord  Kenton  said,  that  the  only  ground  upon  which  it  could 
be  supported  was  private  agreement ;  but  that  there  was  no  oo» 
lour  for  claiming  in  any  declaration  that  could  be  framed,  any 
sum  beyond  the  fair  quantum  meruit  for  such  labour. 

Erskinej  for  the  defendant,  contended,  that  if  there  was  a  par- 
ticular custom  of  payment  for  work  and  labour,  a  person,  know- 
ing of  such  custom,  was  bound  to  abide  by  it,  and  to  render  the 
compensation  claimed  under  it. 

Lord  Kenyon  delivered  no  opinion  upon  this  point ;  but  per- 
mitted the  defendant  to  go  into  evidence  of  the  custom. 

A  witness  proved  the  allowance ;  and  that  it  was  considered  as 
an  allowance  common  and  well  known,  on  account  of  the  e^ctm- 
ordinary  risque,  trouble,  and  expence  attending  the  sale.  Being 
asked  who  would  be  liable,  in  case  the  goods  were  broken  or  hurf^ 
the  question  was  objected  to,  as  being^a  question  of  law,  the  de- 
fendant's 
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fendant's  counsel  having  contested,  that  in  such  case  the  loss 
would  fall  on  the  auctioneer. 

Lord  Kenyon  said,  he  was  of  opinion  that  the  defendant  was 
♦  bound  only  to  take  due  care,  such  as  he  would  do  of  his  own 
goods ;  so  that  for  a  loss  arising  fipom  misfortune,  or  unavoidable 
accident,  he  was  not  liable* 

The  cause  was  referred  to  arbitration. 

The  plainti£^  in  proving  his  case^  having  found  some  difficulty 
in  proving  the  bankruptcy  of  Durouv^ayj  Garrcno  produced  the 
defendant's  catalogues  of  the  sale  of  the  glasses  in  question,  in 
which  the  goods  were  stated  to  be  "  the  property  of  Durouveray^ 
a  bankrupt'' 

Lord  Kenyon  held,  that  this  superseded  the  necessity  of  going 
through  the  different  steps,  the  defendant  being  thereby  precluded 
from  disputing  the  bankruptcy  o{  Durotweray, 

Garrtm'and  JVigley  for  the  plaintiff. 

Erskine  and  Gaselee  for  the  defendant. 

END  OF  EASTER  TERM  IK  THE  fclNO's  BENCH. 


1795. 

Maltby, 
Assignee  of 

DUROUYE-   , 
RAY, 

a  Bankrupt, 

V. 

Christib. 

[  •342  ] 
In  an  action 
for  goods  of  a 
bankrupty 
against  the 
person  who 
sold  them,  an 
advertisement 
of  the  defend- 
ant's, describ- 
ing them  as 
the  goods  of 
the  bankrupt, 
precludes  him 
from  disputing 
the  bank-  * 
ruptcy.       / 


IN  THE  COMMON  PLEAS  AT  WESTMINSTER,         [343  ] 
SAME  TERM.  ^ 


Campion  v.  Bentley,  Administrator  of  Samuel 
Bentley,  deceased. 


Thursdajff 
April  39th. 


nnHIS  was  an  action  of  cLSstmpsitf  brought  to  recover  the 
-'^   amount  of  a  promissory  note  for  49/.  i9s.  drawn  by  the  in- 
testate Samnel  Bentley^  in  fkvour  of  the  plaintiiF. 

The  defendant  pleaded  a  retainer  of  232.  for  a  debt  due  to  him- 
aelf  by  the  intestate^  and  a  judgment  at  the  suit  of  one  Mice 
Bentley  for  70/.  recovered  in  the  King's  Bench,  and  Nil  assets 

The  plaintiff,  by  his  replication,  denied  thitt  the  sum  of  282. 
claimed  by  the  administrator,  was  jnstly  due ;  and  as  to  the  judg- 
ment, that  it  was  obtained  and  kept  on  foot  by  fraud. 

The  defendant,   by  his  rejoinder,  took  issue  on  these  two 

points. 

In 


Where  an  ex- 
ecotor  pleadA 
a  judgment, 
tadiatraplefu 

andjthere  is  t 
replication  of  ^ 
ptrfraudenh 
the  party  who 
has  obtained 
that  judgment 
is  an  inadmifto 
sible  witness 
to  prove  it  to 
be  tor  a  good 

consideration. 
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1795.  In  support  of  the  judgment,  it  became  necessary  to  shew  that 

the  debt  was  a  bond  Jlde  debt  due  by  the  intestate  to  Alice  Beni^ 

Campion     ^^  ^j^^  ^^^  j^jg  m^tj^gr .  jjjj j  ^^^1;  g]jg  h^jj  authorised  the  pro- 

Bentlet*     ceedings  to  judgment,  and  meant  to  claim  that  debt  against  her 
Adminijtrator  son's  estate.  ^ 

of 
SAMtjEL  The  counsel  for  the  defendant  proposed  to  call  Alice  Benfley 

H^^'^tS^*     *  herself,  to  prove  that  the  debt  was  a  fair  one;  and  the  circom- 
r  *di4  1     ^nces  above  stated,  on  the  ground  that  as  she  was  not  interested 
(     '     '  ^     in  the  issue  then  depending  between  the  parties^  she  was  an  ad- 
missible witness. 

EvRE,  Chief  Justice,  rejected  her  testimony.  He  said,  that 
though  not  a  party  on  the  record,  she  was  certainly  interested  in 
the  event  of  the  trial ;  as  by  establishing  the  validity  of  her  own 
debt,  she  made  good  her  priority  of  claim  to  be  paid  out  of  the 
assets  of  the  intestate;  and  that  this  was  such  an  interest  as  renA 
dered  her  incompetent. 

She  was  afterwards  admitted  by  consent. 
JKhert  an  ex-  In  summing  up  to  the  jury,  his  Lordghip  told  th^ip  that  they 
mkbtrator  ^  ^^^^  ^  inquire  whether  the  defendant  had  pleaded  a  false  plea  or 
i>lead8  jadg-  pot ;  and  for  that  purpose  to  consider  if  either  of  the  demands  set 
S^mTto^"  '^P  ®g*^*^  ^^®  intestate's  estate  was  fraudulent  or  not ;  and  if  thqr 
plfne  admims'  believed  either  to  be  unfounded,  that  they  should  find  a  ver^ct 
pi&'ftS:  for'theplaii.tiff. 
£e8  any  of  the       The  jury  found  fo^  the  plaintiiF. 

is^d^to a       -^^^  ^^^'  ^^  ^^^  ^^^  ^®  plaintiff, 
verdict.  Cockell,  Serjt  and  Espinasse  for  the  defendant. 


[345] 


Charlwood  et  alt«  v.  Berridge. 


JSll^rEJ       A  SSUMPSIT  for  goods  sold  and  delivered 
allowed  to  use  "^^     Plea  of  the  general  issue* 

his  cHent,^         '^^  plaintiffs  proved  the  value  of  the  goods,  and  the  sale  o i 

try  whether      them  to  the  defendant.     The  value  was  between  six  and  sevei^^"^ 

heisentiUed       ^unj,^ 

to  the  costs  of  *^"" 

the  declara.  The  case  relied  upon  and  proved,  on  the  part  of  the  defendan^^^ 

diTddbDdant  ^^»^*^*^  ^^  ^^^  abcepted  a  bill  of  exchahge  in  favour  of  th^e 
has  paid  the  plaintiffs  for  this  debt;  which  not  being  paid  when  due,  he  w^^stf 
dcbt^  on  Saturday  the  Igt  o{  November^  at  nine  o'clock  at  night,  serve^^ 

with  a  clausum /regit,  at  their  suit,  returnable  the  first  return  ^^f 
Michaelmas  term :  that  on  the  Monday  forenoon  following,  fcv^ 

se»/ 


i 
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lent  to  tbeir  attorney  to  settle  that  action,  but  the  attorney  de-       1791. 

dined  giving  in  ft  particular  of  the  debt  and  costs ;  then  alleging,        

that  he  did  not  at  that  time  know  the  amount  of  the  debt,  and        ^  ^^ 
desired  the  defendant  to  send  again  on  the  morrow :  that  the  de-  v. 

fendant  accordingly,  the  next  day,  sent  a  person  to  the  plaintiffs'  BKRamot 
lUtomey,  with  a  cheque  qn  a  banker  for  7/.  iOs.  which  sum  was 
meant  to  pay  the  debt  and  costs  then  incurred.  The  attorney 
charged  three  guineas  for  the  co$ts  pf  the  aotion,  alleging,  that 
he  was  entitled  to  charge  for  a  declaration ;  to  which  charge  the 
defeuflan.t  objecting,  be  was  referred  by  the  attorney  tp  the 
plainjdffi  themselves.  It  further  appeared  in  evidence,  that  the 
defendant  then  went  to  the  plaintijK,  and  returned  w.ith  .oi>e  of  C  946  ] 
them  to  their  attorney,  when  the  plaintiff  took  the  cheque  from 
the  defendant,  and  delivered  him  up  the  bill  of  exchange  whfch 
he  had  before  g^ven. 

Upon  this,  the  counsel  for  the  plaintifjb  called  their  .attorney, 
who  deposed,  that  at  the  time  of  taking  the  cheque  and  delivering 
up  tl^  bill,  the  plainti^  had  paid  him  three  guineas  for  the  co^ts, 
and  ibflt  the  .defendant  had  promised  the  plaintifi  to  pa^'  them 
the  sqm  of  two  guineas  (for  wh^:h  this  iM:tion  was  brought)  by 
installments  of  5s.  per  week ;  that  he  had  actpally  drawn  the  first 
oonnt  of  the  declaration  on  the  bill  (the  others  being  printed 
forms)  on  the  Sunday  /  and  that  on  consulting  the  prothonotary 
09  occasioa  of  the  dispi^te,  he  had  been  informed  that  he  was  e;i« 
titled  to  charge  for  the  dejclar^t]ipn. 

Etrs,  Chief  Justice,  (after  consulting  a^  experienced  practiser 
ibea  in  Court,  on  oath,  as  to  the  allowance  of  the  ^osts  of  the 
declaration  in  such  cases,  who  swpre^  that  where  the  defendant 
applied  to  settle  an  action  so  soon  as  (he  day  after  being  served 
wii^  process,  the  prothonotary  never  allows  the  posts  of  the  de- 
claration) said,  I  hold,  that  even  though  the  defendant  made  the 
promise  alleged,  he  shall  not  be  bound  by  it ;  for  although,  had  it 
b^en  to  that  eflfect,  the  plaintiffs'  attorney  might  have  recovered 
his  costs  in  a  proper  action,  yet  he  shall  not  be  allowed  to  use  the 
name  of  bis  clients,  to  try  whether  he  is  entitled  to  the  costs  of  a 
declaration  or  noL     The  plaintifis  must  be  palled* 

Jdair^  Serjt.  and  WigUy  for  the  plaintifi.  [  Si7  ] 

Cockell^  Serjt  and  Jfirvis  for  the  defendant. 


SITTINGS 


S47  CASES  AT  NISI  PRIUS. 

1795. 

SITTINGS  AFTER  TERM  AT  GUILDHALL. 


^*^y»  GuiLLOD  i;.  Nock. 

June  I8t. 

^SS&^     npHIS  was  an  action  of  flMttwipsiV. 

dares  on  an  VXea^  of  the  general  issue. 

^|^^D*»  The  action  was  founded  on  a  special  agreement,  stated  in  the 

lendaiit  nays    declaration,  by  which  the  plaintiff  had  sold  to  the  defendant  » 

money  into      certain  quantity  of  walnut-timber,  at  a  certain  price,  accordiDg 

raU^rt^     to  admeasurement. 

mita  the^ree-      The  defendant  had  paid  money  into  Court  generally. 

that  it  may  be  /  "^^  plaintiff  produced  the  agreement;  but  no  witness  wa» 

given  in  evi-     called  to  prove  it,  nor  was  the  paper  stamped  upon  which  it  was 

dence,  with-    -^i.a^« 

out  farther       wntten. 

proof.  CockeU^  Serjt.  took  two  objections  to  the  agreement  being 

so  admitted  in  evidence :  1st,  Because  it  had  not  been  proved  by 
the  subscribing  witness ;  2dly,  That  it  was  not  properly  stamped, 
even  admitting  that  it  could  be  given  in  evidence  without  proof 
of  its  execution. 

It  was  answered  by  the  plaintiff's  counsel,  that  no  further  proof 
was  necessary,  and  that  it  was  complete  evidence  as  offered.  As 
to  the  proof  of  the  execution,  they  insisted  that  the  defendant, 
[  S48  ]  by  paying  money  into  Court  generally,  had  admitted  the  agree- 
ment as  stated  in  the  declaration,  and  that  therefore  no  proof  of 
it  was  necessary.  And  as  to  the  stamp,  they  contended,  that  it 
was  an  agreement  for  the  sale  of  goods,  and  therefore  was  good 
without  a  stamp,  under  the  proviso  of  the  stamp-act ;  and  GutUr^ 
idge  V.  Smithy  H.  Blackston^s  Rep.  Mich.  34  Geo.  III.  was  cited 
as  in  point 

Eyre,  Chief  Justice,  said,  that  the  case  cited  by  the  plaintiff's 
counsel  had  been  so  decided  by  the  majority  of  the  Court  of  Com- 
mon Pleas,  and  that  he  therefore  was  bound  by  the  decision  so 
made,  to  receive  the  agreement  offered,  without  further  proof; 
and  he  admitted  it  accordingly. 
Adaitf  Serjt  antl  Lcnves  for  the  plaintiff. 
Cockell,  Serjt.  for  the  defendant. 

£ND  OF  £AST£R  TERM. 

CASES 


CASES 

ARGUED  AND  RULED 

AT  NISI  PRIUS, 


[  349  ] 


KING'S    BENCH; 

IN  TRINITY  TERM,  35  GEORGE  III.  1795. 


LAST  SITTINGS  IN  TERM  AT  GUILDHALL. 


Anonymous* 


A  SSUMPSIT  for  work  and  labour,  with  the  usual  counts. 
"^^     Plea  of  tender,  upon  which  issue  was  joined. 


Tuesday^ 
June  23d, 


On  the  issue 
of  a  tender, 
how  far  a 
The  evidence  for  the  defendant  on  the  tender  was,  that  being  tender  to  a 

indebted  to  the  plaintiff  in  the  sum  claimed  by  the  action,  he  had  ^^^^ 

sent  the  money  by  his  maid-senrant  to  the  house  of  the  plaintifi. 

She  swore  that  she  carried  it  to  the  plaintiff's  house,  and  having 

seen  a  servant  there^  who  informed  her  that  her  master  was  at 

home,  she  delivered  the  money  to  that  servant  to  be  delivered  to 

her  master ;  that  the  servant  took  it,  and  went  into  the  houses  as     [  ^^  1 

she  supposed,  to  deliver  it  to  the  phuntifl^  and  returned  with  an 

answer  that  he  would  not  receive  it,  but  that  she  must  go  to  his 

attorney* 

Erskine  objected :  that  this  was  not  a  legal  tender,  it  not  being 
made  to  the  party  himself,-  of  which  there  was  not  any  evidence 
whatever. 

Lord  Kenton  said,  that  in  the  common  transactions  of  life^ 
this  kind  of  intercourse^  by  the  intervention  of  servants,  must  be 
allowed;  and  (hat  if  money  was  so  brought  to  the  house  of  the 
plaintiff,  and  delivered  to  his  servant,  who  retired,  and  appeared 
to  go  to  the  master,  it  was  evidence  to  be  left  to  the  jury,  from 
which  they  might  infer  that  a  tender  was  made. 

The 
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1795.  The  defendant  had  a  verdict. 

Erskine  and  Baldwin  for  the  plaintiff. 
Mpngay  for  the  defendant^ 


Anowmous. 


Same  day.  PllECIOUS  V*  AbEL. 

Wherc^mdcf  nnHI3  was  an  action  for  work  and  labour  by  the  plainti£^  who 
are  furnished       ■  .  ,         ,  r      . 

to  the  use  of  was  a  smith  and  farrier. 

\°^^Sr  h  ^'^  °^  ^®  general  issue. 

ser^  was  by  '^^  work  done  was  the  shoeing  and  physicins  the  defendant's 
agreement  to    hors^. 

?he  MncrT'  '^*^®  defence  was,  that  the  defendant,  by  an  agreement  with 
liable  to  the  his  groom,  allowed  him  five  guineas  a  year,  for  which  he  was  to 
who^Snished  ^^^  ^®  horses  properly  shod,  and  furnish  them  with  proper 
them.  medicines  when  necessary. 

[351     ]       Lord  Kenyon  said,  that  it  was  no  defence  to  the  actipnt  iinless 
the  plaintiff  knew  of  this  agreement,  and  expressly  trusted  the 
groom.    That  if  the  servant  buys  things  which  come  to  his  mas^ 
ter's  use,  the  master  should  take  care  to  see  them  paid  for ;  for  a 
tradesman  has  noting  to  do  with  any  private  agreement  betweea 
the  master  and  servant. 
The  plaintiff  had  a  verdict. 
Erskine  and  Baldwin  for  the  plaintiff. 
Mingajf  for  the  defendant. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


ALx.E63Rooii  V.  Roach. 

Where,the  de-  /^  ASE  on  a  bill  of  exchange,  by  the  indorsee  against  the  accep- 

fencetoabiU  V*^  ^^^ 

of  exchange  is 

forgery,  the  The  defence  was^  that  t|ie  handwriting  to  thi^  acceptance  wa^ 

juryshaUbe  a  forgery. 

allowed  to  de.  ^^    '^        .                            ,       ,  .     .^        ,        ,        .               « 

cide  on  com.  1^0  prove  the  acceptance,  the  plaintiff  produced  a  witness,  who 

pi^n^f  said  that  he  had  seen  the  defendant  write  three  times;  ^ni 
compari^  the  whence,  on  inspecting  the  bill,  he  concluded  it  was  his  hand  writ- 
bill  in  question  jng,  which  he  swore  he  believed  it  to  be. 

cqptanccradu"  Another  witness  was  called,  who  had  in  his  possession  five  bills 
mitted  to  be  of  the  defendant's,  which  had  been  proved  under  his  commission, 
St'sT      "      **^  having  been  a  bankrupt     Upon  beuig  shewn  the  bill  upon 

which 


Allesbbook 
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v^ich  ^e  action  was  brought,  he  said  that  he  did  not  think  the        1 795. 
name  to  the  acceptance  was  the  defendant's  handwriting. 

*  Upon  comparing  these  bills  with  the  acceptance  of  the  biH  in 
question,  they  were  evidently  dissimilar.  Roach. 

For  the  defendant,  a  witness  was  then  caHed,  who  said  that  he     [  *d52  ] 
liad  frequently  seen  him  write,  and  was  familiarly  acquainted  with 
bis  hand  writing;  and  on  die  bill  being  shewn  to  him,  he  said 
he  had  no  doubt  that  it  was  not  tfaehandwriiing  of  the  defendant. 

The  counsel  for  the  defendant  then  offered  to  the  jury  several 
other  bills,  admitted  to  be  of  the  defendant's  handwriting,  and 
desired  the  jury  to  compare  them,  and  to  draw  their  own  con- 
clusion. 

This  was  objected  to. 

Per  Lord  Kenyon.  Some  Judges  have  doubted  of  the  policy 
of  that  rule  of  evidence  respecting  the  allowing  of  the  jury  to 
judge  by  comparison  of  hands,  because  often  at  a  distance  from 
the  metropolis,  the  jury  are  composed  of  illiterate  men,  incapa- 
ble of  drawing  proper  cenciuaions  from  such  evidence.  For  my 
part,  I  have  been  always  inclined  to  admit  it;  and  shall  do  so  in 
this  case. 

The  jury  found  a  verdict  for  the  defendant. 

Garraw  and  Holroyd  for  the  plaintiff. 

Erskine  and  Mingay  for  the  defendant. 


Leader  v.  Barrt« 


T 


[  3SS  1 

Saturdaffi 
June  27tb. 


HIS  was  an  actiop  q{ assumpsit  (qv  ill/,  ibr  a  coaohmakei^s  ^  ^^Y <^^ 
• -11  register  of  a 

*^'"-  foreign  chapel 

The  defepcjant  pleaded  nan  pssumpsit  and  coverture  of  Count  is  not  evidence 

deMel/ort.  ^r^! »« 

The  plaintiff  replied  Not  covert;  on  which  issue  was  taken.       in  every  avii 
The  plaintiff  having  proved  his  case,  the  defendant  relied  on  foj^crini^con. 
three  objections ;  I  sty  The  coverture  pleaded ;  2(%,  That  she  was  general  repu- 
an  infant  when  the  carriages,  for  the  price  of  which  the  action  was  i?^*^"} j!^^  ^^ 
brought,  were  furnished,  of  which  she  would  give  evidence,  al-  mentof  the 
though  not  pleaded;  Srf'y,  That  the  plaintiff  knew  of  the  cover-  parties^and 
ture  at  the  time,  and  actually  gave  credit  to  the  husband  (who  or*  their  friends  as 
dered  the  carriages)  and  made  out  the  bill  in  his  name.  n^n  and  wife, 

As  to  the  coverture,  Mingai/y  for  the  defendant,  offered  in  evi-  pr^foJ> 
^ence  an  examined  copy  of  tlie  register  of  tlie  marriage  in  the  marriage. 

Swedish 


Leader 
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1795*       Smedish  ambassador's  chapel  at  Paris;  which  Lord  Kenycn  re^ 
jected,  as  no  evidence. 

2dlyj  He  proved  by  Colonel  Stanhope  and  Lord  Harrington^ 
Barby.  her  ladyship's  relations,  and  Mr.  Melfort^  the  Count's  brother, 
the  general,  reputation  of  their  marriage,  as  described  in  the 
[  S54  J  register,  and  their  reception  ui  England  and  France^  by  the  rela* 
tions  and  friends  on  both  sides,  as  man  and  wife ;  and  that  the 
Count  had  left  her ;  and  BuU.  N.P.  294,  Cowp.  594,  and  Espm. 
]Sf.  P.  784,  were  cited  to  support  the  admissibility  of  such  evi- 
dence.—»-S(%,  As  to  the  in&ncy,  a  witness  produced  a  copy  of 
the  raster  of  her  birth,  examined  by  him  with  the  origuud  in 
St.  George^s  Church,  Hanover'Square ;  and  Colonel  Stanhope 
and  Lord  Harrington  identified  her,  by  proving  that  her  lady- 
ship was  bom  about  that  time,  nearly  twenty  years  before  the 
contract 

This  was  deemed  sufficient  evidence  on  the  general  issue. 

To  shew  that  the  credit  was  given  to  Count  de  Mdfort^  Min- 
gay  gave  in  the  bill  made  out  to  him,  and  proved  it,  by  one  of 
the  plaintiff's  witnesses,  to  be  in  the  handwriting  of  one  of  hit 
derks. 

Lord  Ken  YON  said,  if  either  the  coverture  or  in&ncy  were  8u& 
ficiently  proved,  the  jury  were  bound  to  give  a  verdict  for  the  de- 
fendant.  As  to  the  coverture,  his  Lordship  said,  that  an  action 
for  criminal  conversation  was  the  only  cixnl  case  where  an  actual 
marriage,  by  producing  a  copy  of  the  register,  need  be  proved; 
the  same  strictness  was  required  in  an  indictment  for  bigamy ;  but 
that  in  every  civil  case,  except  that  above  mentioned,  general 
reputation,  the  acknowledgment  of  the  parties,  and  reception 
of  their  friends,  Sfc.  as  man  and  wife^  was  sufficient  proof  of  cover- 
ture. Such  was  the  case  here ;  and  the  infancy  was  also  suffi- 
ciently proved ;  in  both  which  points  Erskine^  for  the  plaintiff, 
acquiesced,  and  submitted  to  be  nonsuited. 
C  355  ]  Enkine  and  Lawes  for  the  plaintiff. 

Mingay  and  Barrow  for  the  defendant. 

'   Vide  Birt  v.  Barlow,  Dwgl.   162.    Reed  v.  Pauer,  ante  213.  Peaki% 
Qases,  N.  P.  2S1. 
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Phillips  v.  Eamer  et  alt.  Sheriffs  of  Middlesex.  ' 

'HPHIS  was  an  action  on  the  case  against  the  defendant,  for  a  In  an  action 
-■-    felse  return  to  a  writ  of  Jeri facias.  s^f  fwa 

Plea  of  Not  Guilty.  febe  retuni  to 

In  the  year  1787,  Phillips  commenced  an  action  against  one  r^^^l^Sl 
Bnrnn.     Brcnvn  had  been  a  bankrupt  in- the  year  1782;  and  on  a  judgment 
pending  Phillips^s  action,  became  a  second  time  a  bankrupt         ? °*  ''^tf  Ae 

final  judgment  was  obtained  in  this  action  on  the  Sist  January  declaradoa 
1788 ;  the  commission  issued  the  19th  of  the  same  month.  ***^JJ^^ 

In  the  Trinity  term  of  the  year  1794!,  Phillips  sued  out  a  scir?  thejdrt^ 
iicias  on  this  judgment;  to  which  Brown  pleaded  his  second  bank-  «wwf  widioat 
ruptcy ;  and  a  verdict  passed  against  him  in  Michaelmas  term  last,  m^  j^i  * 
for  2691.  125.  $d.,  debt  and  costs  in  the  original  action ;  40/.  the  judgment  in 
costs  of  a  writ  of  error  brought  by  Broion;  thecosta  of  Me  scire  ^ti^'Sicffl^ 
Jacias  were  36/.  distinctly. 

In  Hilary  term  last,  1795,  on  the  27th  of  January,  Phillips 
signed  final  judgment,  and  sued  out  ajleri/aciasy  to  levy  the  debt 
directed  to  the  defendant  as  sheriff  of  Middlesex,  which  was  sent 
into  BrctanCs  house  on  the  2d  di  April. 

Whai  the  officer  went  to  take  possession  under  the  writ,  he      [  SSS  ] 
found  a  person  in  possession,  under  a  bill  of  sale,   made  to  one 
Thompson,  dated  the  26th  oi  January,  the  day  before  final  judg- 
ment was  signed. 

Thompson  indemnified  the  sheriff;  who  therefore  returned 
nuUa  bona. 

The  declaration  only  stated  the  recovery  and  judgment  for 
269/.  125.  Sd.  for  his  damages  and  costs  in  the  original  action, 
and  40/.,  being  the  costs  of  non-prossing  a  writ  of  error,  brought 
by  Brarnn  in  parliament;  for  which  two  sums  execution  had 
issued.  ^ 

Gibbs,  for  the  defendant,  objected :  that  there  was  a  variance 
between  the  declaration  and  the  evidence.  He  Said,  that  it  ap- 
peared tbat  there  had  been  a  judgment  on  a  scire  Jacias,  by  which 
the  plaintiffs  had  been  adjudged  to  recover  the  said  sums  of  269/. 
125.  5d.  and  40/.  costs  in  error;  and  also  \s.  damages,  and  36/. 
costs  of  the  trial  of  the  scire  Jacias ;  whereas  the  declaration  only 
stated  the  judgment  f&r  the  two  former  sums  only.  That  a  judg- 
ment was  an  entire  thing,  and  the  costs  and  damages  of  the  scire 
facias  being  included,  that  it  was  a  variance. 

8  Lord 
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t  ^357  ] 


Whcfc  a  wit« 
nesshaRBbeen 
called  by  one 
party»  tne 
other  may 
cross-examine 
lum»  though 
no  question 
ftas  been  asked 
Un  in  chief. 
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Lord  Kenton  asked,  if  the  judgment  on  the  scire  facia$  staked 
all  these  sums  distinctly  ? 

It  was  answered,  that  it  did  distinctly,  and  not  as  an  integral 
sum. 

*  His  Lordship  rul^d,  therefore,  that  there  was  no  variance^' 
inasmuch  as  these  several  ^ums  Were  distinctly  stated  in  the  judg- 
ment in  the  scire  facias  ;  but  saved  the  point. 

To  prove  the  bill  of  sale  fraudulent,  the  plaihtiff  proposed  to 
examine  witnesses  as  to  decWation^  made  by  Broom. 

It  was  ruled,  that  declaratioAs  made  by  him  at  the  time  of 
executing  the  bill  6f  sale,  were  admissible,  but  not  those  made 
at  another  time. 

A  witness  was  called  by  the  plaintiff.  H^  was  asked  as'to  de- 
darations  of  Brawn  respecting  the  bill  of  sale;  but  being  onl^ 
tfble  to  speak  as  to  declaratiotis  of  his  at  a'  subsequent  period,  het 
was  rejected. 

Oarraai  iifas  proceeding  Co  c^oss-eitamine  this  witness^ 
'     Erskine  objected  to  it,  as  he  had  asked  the  witness  no  que^' 
fion. 

Lord  KfiihroN  ru^  that  having  bisen  cdled,  he  should  be* 
estamined. 

GarrofoOf  for  the  defendant,  stated  the  facts  of  his  defence  to* 
be,  that  on  Braam\  becoming  a  bankrupt  in  1782,  Thompson' 
who  was  a  friend  of  his,  had  purchased  the  goods  of  his  housed' 
which  were  the  goods  in  question,  and  ^ven  the  use  of  xheiti  to 
him  from  that  time  to  the  present;  and  that  the  bill  of  sale;  mad<; 
dh  the  26th  oijanuafy^  wa^  only  for  greater  security. 

Lord  K£NYON.  I  am  of  opinion,  that  you  cannot  prevail! 
The  bill  of  s(ale  is  decisive.  The  possession  of  the  goods  is  evi-> 
dence  of  property,  and  the  pretended  sale  cannbt  be  resorted  to  i 
it  is  plainly  fraudulent.  On  the  26th  oi  January^  Brown  must  be 
taken  to  have  been'  the  owner  of  the  goods ;  he  is  estopped  to  say 
otherwise,  since,  on  that  day,  he  executed  the  bill  in  question*. 
That  then  is  inconsistent  with  the  account  of  their  being  leht  to 
bim  by  Thompson. 

The  cases  cited  of  ex  parte  Blake  and  Bunburys  case^  have 
gone  far  enough.     This  would  go  beyond  them. 

Verdict  for  the  plaintiff. 

Erskine,  Law,  and  Wigley  for  the  plaintiff. 

Garraw  and  Gibbs  for  the  defendant. 


Doe 
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Doe  v.  Davis. 

FTptlESPASS  for  the  mesne  profits.  ^  j 

-^      ErsktnCf  for  the  plaintiff,  m  his  openiilg,  said,-  that  he  the  mesne 
went  for  the  extra  costs  of  the  plaintiff  in  prosecuting  the  eject-  promts,  if  the 
ment,  as  well  as  for  the  value  of  the  premises,  from  the  time  of  regularly  de- 
the  demise  laid  in  the  gectment.  fended,  the 

Lord  Kenyon  said,  thitt  wete  there  was  a  judgment  by  default,  ^  forno^u 
in  such  case  the  plaintiff  might  in  this  action  go  iuto  evidence,  of  it,  for  they 
and  recover  the  costs  of  such  judgment,  as  well  as  the  mesne  !J^^^^^ 
profits  of  the  estate ;  but  where  the  ejectment  had  been  defended,  paid  in  the ' 
and  the  ♦pkintiff  had  recoveredj  and  tiixed  bis  cdstsj  that  he  ^^^^^. 
could  not  recover  above  his  taxed  costs.  if  there  has 

Mingajf,  in  stating  the  defendant's  case  to  the  jury,  said,  that  u^*jji^|§?^* 
if  they  gave  one  shilling  dami^^  that  it  would  can^  full  costs,  against  the  ca- 

Lord  KfiNTOK  interrupted  him^  and  said,  that  it  was  othe^  ^  ^^*^^for 
wise;  that  this  was  an  action  of  trespass;  and  there  must  there-  themesbepro-- 

fore  be  damages  above  405.  in  order  to  entitle  the  plaintiff  to  fiitl  ^}^  ^  P'^u^' 

tiff  must  re- 
costs,  cover  to  the 

Tbejury  found  a  verdict  for  the  plaiiitifi^  with  one  shilling  amount  of  40/« 
J  toentidehim 

damages.  ^^^^^^^ 

Erskine  and  Wiglei/  for  the  plaintiff.  [  '»359  ] 

Mingay  and  Dampier  for  the  defendant 


Rex  v.  Wood. 

hndlS  was  an  indictment  against  the  defendant,  for  not  taking  ^f  folte^. 

upon  himself  the  office  of  constable  of  St.  Andrew,  Holbam^  offices  «  not 
4         -  exempt  ftottt 

above  bars.  Serving  the 

The  defence  relied  upon  by  the  defendant  was,  that  he  was  office  of  con- 
inspector  of  lottery-ofiices,  regularly  appointed  by  the  Commis-  -fa  mmisterial 
sioners,  and  that  in  the  necessarv  attendance  upon  them  and  the  office,  and 
attention  to  his  duty,  he  coiild  not  discharge  the  duties  of  the  j^J^^*^ 
office  of  constable;  and  therefore  relied  upon  this  as  an  ex-  puty. 
emption. 

Lord  Kenton  said,  that  if  this  was  an  office  which  could  not     ' 
be  executed  by  dqpoty,  perhaps  the  situation  of  the  defendant 

might.' 


359  CASES  AT  NISI  PRIUS,  K.B. 

1 795.       might  be  admitted  as  an  excuse ;  but  as  it  was  merely  ministerial^ 

it  could  be  executed  by  deputy;  and  even  women  had  been  held 

^^         liable  to  be  called  on  to  take  upon  themselves  the  office  of  *con- 
WooD.       stable ;  and  therefore  the  matter  relied  on  by  the  defendant  could 
[  *d60  ]     not  afford  him  any  exemption. 

The  defendant  was  found  guilty. 
GarraoD  and  Shepherd  for  the  prosecution. 
Erskine  for  the  defendant. 

Vide  8  Hawk.  63. 


Doe  on  Dem.  Bryant  et  alt.  v.  Wifplb. 

17 JECTMENT  by  two  tenanto  in  common. 

There  was  a  joint  demise  laid  of  the  whole,  and  a  separate 
demise  by  each,  but  of  the  whole  premises. 

Per  Lord  Kenton.     Under  a  demise  of  the  whole,  an  UBdi- 
vided  moie^  may  be  recovered. 


f  861   ]  Jaques  V.  Whitcomb  et  alt*. 

Id  order  to       HPHIS  was  an  action  against  the  defendants,  who  were  sheriffiT 

^'l^f^         ^   officers,  under  statute  32  Geo.  II.  c.  28,  for  extortion. 

plaiotiirf  m  an 

action  under         Tlie  declaration  stated,  "  That  on  the  6th  day  of  November 

Stat.  32  Geo.     1794.  one  Henry  Richardson  sued  out  a  writ  of  Ca.  ad  Besp.  di- 

cover  the  50/.  rected  to  the  sheriffs  o€  Middlesex  against  the  plaintiff,  for  a  debt 

forextortioDy    of  557/.  105.  and  that  the  said  sheri£&  made  their  warrant,   di- 

that  a  taSe^of  rected  to  the  defendants  (who  were  sherifis*  officers)  to  arrest  the 

feeswasputup,  plaintiff,  in  order  that  he  might  be  held  to  bail  for  that  sum; 

tibe^itK^ons   ^^^  ^^^  defendants  did  arrest  the  plaintiff  under  and  by  virtue  of 

of  that  statute,  that  writ,  and  demanded  and  took  from  him  the  sum  of  5s,  for 

defendant^k  detaining  the  said  plaintiff,  and  waiting  till  he  had  given  bail  to 

more  than  is     the  said  writ;  which  said  sum  of  5s.  was  a  greater  sum  than  was 

there  allowed.  ^^  j^^  allowed  to  be  taken  on  that  occasion;  by  reason  whereof 

an  action  accrued  to  the  plaintiff,  to  recover  the  sum  of  50/." 

*  In  the  case  oi  Hannam  v.  OrmeroJ^  Summer  Assizes  at  MaUsiomf  1795, 
the  same  point  was  ruled  by  Lord  Chief  Baron  Macdonald. 

By 


JAQUES 
v. 
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By  the  first  section  of  the  stat.  82  Geo.  II.  c.  28.,  «  Officers       1795.      . 
are  prohibited  from  demanding  for  caption  or  attendance  beyond 
the  legal  fee;"  and  by  sec.  2.  "  No  X)fficer  shall  take  for  the 
lodging,  4*^.  of  any  prisoner  more  than  is  allowed  in  such  cases,    Whitcomb 
by  ♦an  order  of  the  justices  at  their  sessions;"  which  order,    -  ^^q2  1 
regulating  such  charges,  is  ordered  to  be  stuck  up  in  a  conspi- 
cuous part  of  the  sessions-house.     There  is  a  penalty  of  50/.  by 
the  statute,  against  persons  offending  against  the  provisions  of 
the  act. 

The  plaintiff  proved  the  issuing  of  the  writ,  the  arrest  by  the 
defendants  as  officers,  and  the  receipt  of  Bs. 

Lord  Kenyon  asked  if  there  had  been  any  table  of  fees  made 
out,  pursuant  to  the  directions  of  the  statute? 

He  was  answered,  that  there  had  not ;  but  the  plaintiff's  counsel 
said,  that  the  action  was  founded  upon  the  first  clause  of  the 
statute,  which  prohibits  the  taking  of  all  fees,  other  than  by  law 
allowed :  that  this  had  reference  to  some  former  statute,  which 
could  only  be  23  Henry  VI.  wherein  the  fees  to  the  shef'iff  and 
officer  are  fixed  (the  one  to  20d.  and  the  other  id.) ;  that  the 
officers  had  here,  therefore,  taken  above  th6  fees  allowed  by  law; 
and  so  became  liable  to  the  penalty  of  50/.  given  by  the  statute. 
They  further  insisted,  that  jio  table  of  fees  was  necessaty,  in- 
asmuch as  it  was  mentioned  in  the  second  section  of  the  stat.  28 
Geo.  IL  only,  and  not  in  the  first ;  and  must  therefore  be  confined 
to  the  object  of  regulation  in  the  second  section :  that  is,  to  the 
charges  for  lodging,  diet,  4fc»  mentioned  in  it;  and  not  to  the 
fisea  for  an  arrest. 

Lord  Kenton  said,  that  he  was  of  opinion,  that  as  no  table 
of  fises  appeared  to  have  been  made^  beyond  which  rate  so  settled 
the  officers  had  taken,  the  action  could  not  be  maintained.  His 
Lordship  observed,  that  this  was  a  penal  action ;  and  that,  in  [  363  ] 
in  order  to  subject  the  officer  to  its  penalties,  hb  duty  ought  to 
have  been  pointed  out  to  him,  whidi  duty  it  should  appear  that 
he  had  infringed ;  that  for  that  purpose  a  table  of  the  fees  ought 
to  have  been  made,  and  hung  up  in  the  sheriff's  office;  and  then 
the  action  should  have  been  for  taking  fees  not  warranted  by 
die  table. 

His  Lordship  was  therefore  going  to  order  the  plaintiff  to  be 
called,  when  it  q>peared  that  there  was  a  count  for  money  had 
and  received;  upon  which  the  plaintiff's  counsel  insisted  on 
going  on,  as  the  money  was  taken  by  extortion. 

Gii&f  otgected;  and  said  that  the  connti  could  not  be  joined'; 

Vol.  I.  O  md 
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lyos.      and  that  many  jadges  had  rafiued  to  try  cauaes  where  they  had 
•"■"       been  joined. 

^^^  Lord  Kenton  said  he  wodd  try  it ;  but  hinted,  that  to  make 

WiOTCxmB    it  extortira,  the  nun  which  ought  to  be  l^Iy  demanded,  ahould 
^  ^        fint  have  been  ascertained;  which  brought  die  case  back  to  the 
'  first  objection. 

The  plaintiff  proceeded  to  prove  the  payment  of  the  5f ;  but 
Qould  not  prove  the  receipt  of  the  money  by  baih  the  defimdants. 
Lord  Kenton  said  that  this  was  necessary ;  that  this  was  the 
difierence  between  the  action  ex  delicto  or  ex  contrmdu  g  where  it 
yff9A  ex  contractu^  as  in  this  case^  a  joint  contract  should  be  proved. 
The  plaintiff  was  therefore  nonsuited. 
Qarraoo  and  Marryati  for  the  plaintiff. 
Erskine  and  GUAs  for  the  d^endant* 


[  964  ]  SITTINGS  AFTER  TERM  AT  GUILDHALL. 


jl?tl        ^^^  ^^  ^^"**  ^^^^^^^  ^*  P^>  ^^*  Principal  of  Bar« 
^  Bard's  Inn. 

The  tenant  ia  "T^JECTMENT  for  a  cellar  belonging  to  chambers  of  the 
P^J^^ISbi  ^^^^  ^^  ^^^  plaintift  in  possession  of  TTkamas  Leach^  Em^ 

■iUe  witness         The  plaintiff's  case  was  this : — 

Aia"^  nccu  ^  ^*  Heath  was  tenant,  fnjm  year  to  year,  of  fi  set  of  chasn- 
cd  wkh  the  hers  and  the  cellar  in  question,  under  the  socie^  oi  Banmrfg 
ti^em^       /nji,  in  the  year  X793. 

ifiHf,  In  that  year,  Mr.  J^ach  applied  to  him  to  accommodate  bim 

.  with  the  use  of  the  cellar;  which  Mr.  Heath  agreed  to  do^  aa 
long  as -he  staid  in  the  chambers,  on  condition  that  Mr,  Ixoek 
made  him  a  conveniency  in  his  chambers  for  coals,  in  lieu  of  the 
cellar;  to  which  Mr.  Leach  consented;  but  such  conditioo  waa 
iiever  perfiurmed^  though  Mr.  Leach  kept  the  cellar. 

Mr.  Leachf  immediately  after  this  agreement,  applied  to  the 

«    principal  of  the  Inn  for  leave  to  make  alterations  in  the  premise^ 

by  erecting  a  staircasei  and  opening  a  communication  between 

t]^^  cellar  and  his  chambers ;  upon  which  the  society  appointed 

[  365  ]     their  surveyor  to  supervise  the  work;  which  heiog  appnnred  of 

^yhiiPt  was  dofiie  at  the  eaq>cii9e  of  ^  ^^ 
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After  tbisy  Mr.  Heath  quitted  Baimardfs  Inn^  and  applied^  with        1 79^« 
Mr.  Winehleyj  to  the  principal  of  the  Inn,  to  procure  Mr.        — " 
Wintklejf  to  be  admitted  as  his  successor,  which  was  astented  to ;      ^^  ^^ 
•ad  Mr.  Winckley  was  admitted  to  stand  in  Mr.  HeatVs  place    WiNCKLEf 
M  tenant:  but  nothing  was  said  about  the  cellar  at  that  time,     Pyp^Em, 
though  Mr.  Heath  had  informed  Mh  fVinckley  of  the  cellar    Principal  of 
being  in  possession  of  Mr.  Z^acA,  and  on  what  terms*  ^"^      *  °^ 

Mr.  Winckley  took  possession  of  the  chambers  accordingly,  on 
the  1st  day  of ,  but  not  of  the  cellar,  nor  was  any  appli- 
cation made  to  Mr.  Leach  to  quit,  till  a  short  time  before  this 
Mtion  was  commenced.  But  previous  to  commencing  the  action, 
Application  was  made  to  the  defendant  Pye^  as  principal  of  the 
Inn,  for  his  consent  to  it ;  when  he  said  he  had  no  objection^ 

All  this  appeared  from  the  evidence  of  Mr.  Heath ;  the  answer 
in  Chancery  of  the  defendant  Pye  to  a  bill  filed  against  hitn  for  a 
dncovery;  and  from  the  examination  of  the  carpenter  to  the 
society. 

Mingay^  for  the  defendant,  would  have  called  Mr.  Leach  as  a  ' 
witness  on  the  ground  that  not  being  a  member  of  the  society, 
be  was  an  admissible  witness  to  prove  upon  what  terms  he  took 
the  cellar  of  Heath  /   but  Lord  Kknvoh  ruled,  that  being  a 
tenant  in  possession,  he  could  not  be  examined.  r  ^gg  ^ 

His  Lordship  said.  Lord  MANSFiELn  had  often  ruled,  that  Wheathe 
%rliere  one  person,  having  title  to  premises  in  the  possession  of  l^^^j^'^J"^^ 
another,  stands  by,  and  sees  his  tenant  exercise  acts  of  ^complete  to  exercise 
ownership,  by  making  alterations  and  improvements  inconsistent  acuof  owner- 
widh  the  right  of  the  landlord,  and  makes  no  objection  to  it,  but  makes  no  ob- 
}iennits  him  to  go  on  for  a  length  of  time,  it  is  evidence  to  be  jection  u>  it, 
left  to  the  consideration  of  the  jury,  whether  he  did  not  mean  to  ^^  i^^  j^ft  to 
be  bound  by  it,  as  an  assertion  of  right;  with  which  doctrine  be  the  jury,  whe- 
perfectly  coincided.    Here  Mr.  Heathy  when  he  saw  the  alterii-  not  mean  to 
tions  making  by  Mr.  Leach,  which  disannexed  the  cellar  from  his  be  boond  by 
f  Heath's  J  chambers,  and  added  them  to  hU  own,  might  have  fu^^""^ 
o^ected,  and  prevented  Mr.  Leach  from  proceeding:  but  his 
nknoewas  an  acquiescence:  and  when  he  attended  Mr.  Wincldey 
to  the  principal  of  the  Inn,  to  recommend  him  as  his  successor 
Sb  the  diambers,  no  notice  was  taken  of  the  cellar's  being  in  the 
possession  of  Mr.  Leachf  but  WincUey  was  accepted  tenant,- and 
contented  himself  with  taking  possession  of  the  chambers  with* 
ooi  the  cellar;  nor  did  he  think  of  dqnandirtg  it  till  the  time  of 
faringing  this  action. 

Uidsr  all  these  ciicnmstaness^  Loid  Ktmrdv  Areeted  tha 
i  02  jury 
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1795.  jary  to  consider  the  cellar  as  virtually  surrendered  by  Mr.  Heaih 
to  the  society,  and  by  them  added  to  the  chambers  of  Mr.  Iteach  ; 
and  the  admission  of  Mr.  Winckley  in  the  room  of  Mr.  Heaikf 
as  a  new  demise  of  the  chambers  only:  and  they  found  accord- 
ingly a  yerdict  for  the  defendant. 

Erskine  and  Barrow  for  the  plaintiff. 

Mingay  and  Sellan  for  the  defendant. 

[  367  ]  • 

jw*^^/  Marshall  i;.  De  La  Torre. 

In  an  acdon  of  nPHIS  Was  an  action  of  covenant  on  a  charter-party,  dated  8d 

S^on  ^^  ^""y  ^"7^*'  ^"  *®  *^*P  -MW^^  of  Shields,  from  the 

a  charter-  port  of  Landouj  to  join  convoy,  and  to  proceed  from  thenoe  to 
S^iS'^^t-  -Barc^foiMr,  and  there  to  discharge  her  cargo;  to  be  allowed  forty- 
ing  at  Porij'  one  running  days  to  wait  at  Portsmouth  for  convoy,  and  to  dis* 
*"**^^  ^d^?"'  charge  her  cargo  at  Barcelona ;  and  for  all  the  time  beyond  the 
cha^og  her  forty-one  days  above  stated,  ISs.  per  ton  demurrage. 
^^Jgoaj-Btfr-  On  the  5th  of  June  she  arrived  at  Portsmouth.  When  the 
plaintiff  can  got  there,  the  convoy  for  Barcelona  had  sailed.  The  captain 
only  claim  de.  waited  there  twelve  days»  and  then  received  orders  from  the 
th^^^^o  Admiral's  secretary  to  proceed  to  Fahmmth,  under  convoy  of  the 
places;  notfor  Pearl  frigate. 

o^^er  intM^-^^       ^^^  reached  Falmouth  under  this  convoy,  and  sailed  again 
vening  places,  from  Falmouth  under  the  general  convoy  of  the  America^  jUfredf 
and  Hornet  sloops,  on  the  14th  of  August,  having  been  detained 
between  forty  and  fifty  days. 

OS  Cape  Finisterre  the  convoy  was  separated.  They  proceeded, 
and  the  America  stood  into  Gibraltar  bay,  and  made  a  signal  for 
the  Merchant  of  Shields  to  follow  her,  which  she  did.  She 
waited  there  twelve  days  for  convoy,  and  then  proceeded  under 
[  S68  ]  convoy  of  a  Spanish  ship  of  the  line,  from  whom  she  separated, 
and  did  not  arrive  at  Barcelona  till  the  6th  of  October,  and  waa 
forty-four  days  in  discharging  her  cargo. 

The  action,  therefore,  was  brought  to  recover  demurrage^ 
under  the  following  particular:  twelve  days  at  Portsmouth,  fiffy 
days  at  Falmouth,  twelve  days  at  (Gibraltar,  and  forty-four  days  at 
Barcelona  i  from  whence  were  deducted  the  forty-one  running 
days  allowed  by  the  cbarty-party,  and  demurrage  waa  claimed 
for  seventy-seven  days. 

The  words  of  the  charty-party,  upon  whidi  the  question 
turned,  were  ^^  That  forty-one  running  days  should  be  aHowed 
fot  Waiting  at  Portsmutk  tO  j<Mn  convoy^  and  discharging  the 

cai^go 
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C9Tgo  at  Bcftvelonai  the  said  forty-four  days  to  be  accounted  and        '^_ 
cominence  at  Portsmouth  twenty-four  hours  after  her  arrival    j^^^gj^HAix 
there;  and  at  Barcelona^  from  the  day  the  said  ship  shall  be  ready  v. 

to  deUver  her  cargo.  DelaTorri. 

The  defendant  relied  upon  the  words  of  the  charty-party, 
whereby  demurrage  was  given  only  in  case  of  detention  at  Ports^ 
mouthy  in  waiting  for  convoy,  or  at  Barcelona^  in  discharging  the 
cargo ;  and  therefore  insisted,  that  for  the  days  while  she  was 
detained  at  Falmouth  and  at  Gibraltar  there  was  no  demurrage 
due;  and  according  to  that  calculation,  allowing  thirteen  days 
at  Portsmouth  and  forty-four  at  Barcelona^  making  fifty-seven 
days,  or  a  surplus  of  sixteen  days,  he  paid  into  Court  88/.  16f* 
being  the  demurrage  for  that  time. 

Erskine^  for  the  plaintiff  said,  that  this  was  an  action  on  a 
charter-party,  and  that  mercantile  contracts  were  to  be  construed 
with  liberality ;  that  the  intention  of  the  parties  evidently  was 
to  include  every  thing  in  the  description  of  days  for  which  [  $69  ] 
demurrage  was  due,  except  those  actually  employed  in  the  per- 
formance of  the  voyage. 

Lord  Kenyom  said,  that  as  this  was  an  action  on  a  deed  in 
which  the  meaning  of  the  parties  is  to  be  collected  from  the 
deed  itself,  it  would  be  dangerous  to  substitute  other  words  for 
those  used  in  the  deed ;  such  would  be  to  substitute  one  contract 
for  another,  which  could  not  be,  even  if  one  was  more  beneficial 
than  another ;  that  the  words  of  the  contract  gave  demurrage 
only  while  waiting  at  Portsmouth^  or  discharging  at  Barcelona  f 
and  he  was  therefore  of  opinion,  it  could  not  be  claimed  during 
the  periods  contended  for  by  the  plaintiff. 

The  jury  found  a  verdict  for  the  defendant. 

Erskine^  LaiVf  and  Giles  for  the  plaintiff. 

Gibbs  and  Park  for  the  defendant. 


Weaver  v.  Prentice  and  Pratt. 

CASE  for  work  and  labour,  and  materials  found.  An  entry  in 

The  only  doubt  in  the  case  was,  whether  the  work  l^^d  lh^^l^e?o£ 
been  done  for  one  of  the  defendants  only,  or  for  both ;  que  hav-  the  duties  on 
ing  tuflfered  judgment  to  go  by  default.  S!?5^w 

of  property,  without  ihewiog  by  whom  the  entry  wu  made. 

^rhe 
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1795.  The  work  wa&  carpenter's  work,  in  making  a  timber  cart. 

To  prove  that  the  cart  was  the  joint  property  of  the  defendants^  . 
the  deputy- receiver  of  the  duties  was  called,  and  be  produced 
Pr£?9tic8     the  book  in  which  the  entry  of  the  payment  of  the  duties  was  ii| 
PiUTT       ^^  names  of  both  of  the  defendants. 

Garros,  for  the  defendants,  objected  to  this  evidence^  M  it^ 
[  970  )  did  not  appear  by  whom  the  entry  was  made.  It  might  have 
been  by  one  of  the  defendant^  only,  witboqt  the  consent  pf  the 
pther,  or  by  a  stranger;  and  that  to  make  it  evidence,  theirdfor% 
It  must  be  proved  tp  have  been  made  by  the  consent  o^  or  with 
the  knowledge  at  least  of  both. 

It  was  answered  by  Mingay^  for  the  plaintiff  that  these  wef^ 
public  books,  and  that  the  entries  must  therefore  be  taken  to  bo 
authentic 

Lord  Kenton  held,  that  the  mere  entry  in  that  manner,  with-; 
out  further  evidence,  was  not  sufficient. 

Mingay  then  said,  he  would  prove  that  the  cart  had  been  uie4 
on  their  joint  account;  and  that,  coupled  with  the  circumstance 
of  the  entry,  would  be  sufficient. 

His  Lordship  acquiesced;  and  evidence  h&ng  brought  to  that 
^fl^t,  the  plaintiff  had  a  verdict. 

Mingay  and  Manley  for  the  plainti^. 

Qarraw  for  the  defendants. 


C  S^l  3       Godfrey  v.  Tuenbull  and  Macauley. 

A  notice  in  the  fTHHIS  was  an  action  by  the  plaintiffi  as  indorse  of  a  promi^vi 

dissolution  of  ^^^7  lipie^  agamst  the  defendants,  as  the  makepsi  of  it. 

?  P^^prship,      The  defendants  had  been  partners  in  trade,  but  the  partneiv 

notice  to  the     ^^^P  ^^^  \yeea  dissolved  prior  to  the  date  of  the  note. 

world,  at  least      Macauley j  one  of  the  defendants,  suffered  judgment  to  go  bjr 

?SoTI?ho        default 

have  had  no         The  other  defendant  relied,  that  the  note  was  made  by  the 

HizTwith  die"  defendant  Macauley  only,  after  the  dissolution  of  the  partnership, 

firm ;  so  that    who  had  put  their  joint  names  on  it  without  any  authority  from 
theycanpot      y.-^ 
sue  both  par-    "^°^- 

ties  on  9  secu^       The  note  was  dated  the  6th  of  Ajn-il  1793.     On  the  19th  of 
ri^y,  given  by 

omfi  in  the  same  of  both,  after  Dotioe  Ml  the  AMk^^^ialhf  fSMienhip  name,  of  the  dissdatioD* 

Marck 
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March  preoedingy  notice  of  the  dissolution  of  the  partnership^ 
dated  the  15th,  had  appeared  in  the  Gazette. 

The  question  was,  Whether  the  notice  giveq^  in  the  Gazette 
W39  sufficient^  so  as  to  exonerate  the  defendant  2\imbutt  f 

Per  Lord  Kenton.  In  general,  if  a  partner  gives  a  note  ia 
tbe  partnership  name,  all  the  partners  are  bound  by  it ;  and  that 
is  the  cas^  eren  if  given  after  the  actual  dissolution  of  the  part* 
Hership,  if  that  was  not  sufficiently  notified,  and  the  party  whp 
took  the  note^  took  it  on  the  fiuth  of  the  partnership  name. 

A  secret  dissolution  of  a  partnership  omnot  discharge  the 
partners;  but  if  the  dissolution  is  notified  in  the  ordinary  and 
usual  way,  as  it  is  the  only  mode  by  which  the  fiict  of  the  dis9Qs> 
Intion  can  be  promulgated  to  the  world,  at  least  to  those  who 
Jiave  )iad  no  previous  dealing  with  the  partners,  it  seems  si^fficient, 
at  least  to  be  left  to  the  jury,  from  thence  to  infer  notice. 

In  many  cases,  notice  in  the  Gazette  is  sufficient  to'  subject  a 
party  to  penalties,  as  in  the  cases  of  smuggling  and  outlawries. 
So  in  the  cases  of  bankrupts,  notice  in  the  Gazette  is  sufficient 
for  every  purpose.  In  the  present  instance^  there  is  no  proof  of 
any  actual  notice  to  Mr.  Godfrey  the  plaintifiP;  but  the  publica- 
tion in  the  Gazette  is  proved,  antecedent  to  his  taking  the  note. 

Tie  jury  are  to  judge  from  the  practice  in  the  usual  course 
^nA  ordinary  mode  of  business.  Notices  are  to  be  found  in  every 
Gazette  of  the  dissolution  of  partnerships;  which  seems  to  point 
out  that  as  the  mode  adopted  by  the  world  for  notifications  of 
ilus  sort,  an^  therefore  every  prudent  man  in  business  ought  to 
consult  them. 

The  jury  found  a  verdict  for  the  defendant,  TkaiibiM. 

BrsMne  and  Bailey  for  the  plaintiff. 

Garram  and  Park  for  the  defendant* 

^MsAUrrv.dar/tofiy^Milr'iMI*.  Cases,  so.  WUktr.Ckm^krhOmf, 
YOi^Ocmtramw.B^Bsfm.N.F.'HS. 
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MMdaVi  M^AnDHEW  V.  BeLL. 

July  Ctn. 

Tb' prove  an     y^ASE  on  a  policy  of  insurance  on  the  sbip  Unity^  from  iiV- 

iosoredy  the      ^^  ^^'^  ^  London^  and  her  cargo  of  oranges,  by  the  plaintifl^ 

production  of  as  consignee. 

iDg,  and  the         '^^  prove  interest,  the  plaintiff  produced  the  bill  of  lading; 

evidence  of      and  the  captain,  who  had  been  called  as  a  witness,  was  asked  if 

theSip^tiJaf  ^^^^  ^as  his  bill  of  lading?  and  whether  he  had  the  goods  on 

be  had  the       board  specified  in  it?  He  answered  in  the  affirmative. 

ioned  S^i""on      Ermine  put  it  to  Lord  Kenton,  if  that  was  sufficient  proof  of 

boardy  is  suf*    interest?    His  Lordship  ruled,  that  it  was. 

ppcnt,  ipjjg  defence  relied  on  was  a  concealment  of  circunistances. 

The  facts  in  evidence  were^  that  the  plainti£^  on  the  24tli  of 
Nctoewber^  received  a  letter  from  Lisbon^  dated  the  8th  of  the 
same  month,  informing  him  that  the  ship  was  then  ready  to  sail. 
He  did  not  make  the  insurance  on  the  receipt  of  the  letter,  bat 
waited  till  the  2d  of  December^  when  he  effected  it|  and  at  the 
time  did  not  communicate  the  contents  of  the  letter  to  the  under- 
writers. 

What  is  a  con-      It  also  appeared  in  evidence,  that  the  plaintiff  had  not  made 

^Z^^^      the  insurance  till  after  the  arrival  of  another  ship,  which  safled 
circunistances  ^  . 

sufficient  to      at  the  same  time  with  the  Unityj  and  on  board  of  which  (he  plain- 

Lord  Kenton  said,  that  he  was  of  opinion,  that  there  was  a 
concealment  of  circumstances  sufficient  to  avoid  the  policy;  that 
it  was  clear  the  underwriter  ought  to  be  acquainted  with  every 
circumstance  respecting  the  ship's  time  of  sailing,  andherpro- 
[  S74  ]  bable  arrival,  inasmuch  as  the  premium  sustained  so  considerable 
an  advance  when  the  ship  was  deemed  a  missing  ship.  In  the 
present  case,  the  information  received  on  the  24th  of  Naoember^ 
of  the  ship's  sailing  on  the  8th,  was  very  material;  and  it  ap? 
peared  that  the  plaintiff  did  not  intend  to  insure  until  he  believed 
her  to  be  missing,  as  he  did  not  effect  the  policy  for  ten  days 
after;  and  then  not  till  another  ship  which  had  sailed  at  the. 
same  time  with  the  Unityy  had  arrived  in  safety. 

The  jury  found  a  verdict  for  the  defendant. 

Garram  and  G.  ^.  Best  for  the  plaintiff. 

Erskine  for  the  defendant* 


Shoet 
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1795. 
Shobt  t;.  Edwabds. 

A  SSUMPSIT  for  work  and  labour.  in  b^iT^ 

-^^     Plea  of  the  general  issue.  phUnlff's  at- 

The  action  was  brought  to  recover  the  hire  of  a  horse  and  toraey,  de- 
chaise,  and  other  demands  of  the  same  nature.  mcnt  o/an*^' 

When  the  plaintiff  was  proving  the  hire  of  the  horsey  &c.  inclosed  bill, 

Mingay  objected  to  the  plaintiff's  going  into  evidence  of  it.  fi^'thepWnl 
*  His  objection  was  grounded  on  the  demand  made  previous  to  tifffrom  going 
the  bringing  of  the  action,  not  having  included  any  article  on  JJother  ra^ 
that  account.  ters  not  in- 

He  then  produced  the  letter  written  by  the  plaintiff's  attorney  ^ISlSb"  ^ 
to  the  defendant,  the  terms  of  which  were,  that  unless  he  paid  doted, 
the  amount  of  the  inclosed  bill,  he  would  be  sued.     The  bill  in-     [  *375  ] 
closed  only  contained  two  articles,  viz.  *^  To  balance  of  account, 
1/.  185. — To  hire  of  a  post-coach,  $1.  35."     These,   he  con- 
tended, were  the  only  items  he  could  claim,  or  go  into  evidence 
off  at  the  trial. 

-    Lford  Kenton  asked,  if  he  had  given  in  any  particular  under  a 
judge's  order?  and  if  it  contained  those  two  articles  only? 

Being  answered,  that  he  had  delivered  a  particular,  but  of 
many  other  articles. 

His  Lordship  observed,  that  he  was  to  be  bound  by  the  parti- 
cular only ;  and  there  was  no  colour  for  limiting  him  to  that 
claimed  by  the  attorney. 
.    Garraw  and for  the.  plaintiff 

fiingay  for  the  defendant. 


c 


^][a£ST£rs  t;.  Abraham. 

ASE  on  an  agreement,  by  which  the  plaintiff  sold  all  his  A  letter  writ- 
bark  to  the  defendant  at  18/.  per  load,  to  be  delivered  in  ^nt^o^bro- 
fjmdon.  ker,  by  whom 

The  question  was.  Which  party  was  to  find  bags  for  the  car-  b^n"^de  for 
riage  of  it  on  delivery  ?  the  sale  of 

To  prove  that  the  defendant  had  agreed  to  furnish  the  bags,  f^^^Jf  ^^ 
the  plaintiff  proved  that  the  bark  had  been  sold  by  one  Eyre  a  where  such 
broker;  apd  he  produced,  a  letter  from  Byre^  addressed  to  him ;  j^^'j^ 

in  caliedasa 
witness. 


Mabsters 
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1795.       in  which  Eyre  said,  **  That  the  bags  would  be  ready  by  a  certain 
day." 

Eyre  was  at  that  time  in  the  box  as  a  witness. 
Abraham.        Erskine^  for  the  defendant,  insisted,  that  Eyre  should  be  qoei- 
[  870  1     tioned  as  to  the  fieurt ;  and  the  letter  should  not  be  produced* 

It  was  answered  by  Gibbs^  that  Eyre  was  employed  by  the  de- 
fendant as  agent,  who  was  therefore  bound  by  his  acts ;  and  tbi|t 
bis  letter  was  therefore  evidence  against  bis  principal. 
'  Lord  Kenton  said,  that  as  agent,  he  would  admit  evidence  of 
what  he  had  done  on  account  of  the  defendant;  but  that  that 
should  be  lean^ed  from  himself,  not  by  his  letter. 
The  plaintiff  was  nonsuited. 
GibbSf  and  Marryat  for  the  plaintiff. 
ErsUne  for  the  defendant. 


[  377  ] 

Mamiay,  BaILET  V.  LeCHMERE. 

July  Tth. 

^^^^^'^;^J^^  ^HIS  was  an  action  on  the  case^  against  the  defendant^  fer 
rd^^S^a^  unskilfully  navigating  hia  barge  on  the  river  TTmmai  by 

ters  ID  difier.    which  the  plaintiff's  boat  was  sunk. 
SrioSand'         Plea  of  not  guilty. 

theari»trator  Mingay^  in  his  opening  for  thephdntifl^  stated,  thatsfter  tlie 
on  itrochde-  [^wn^ff  had  received  the  injury  which  was  the  object  of  the  pre- 
terminatioii  sent  action,  en  applying  to  the  defendant  for  compensation,  thej 
du^^  had  agreed  to  refer  the  dispute  to  the  Watermen's  Company; 
binding  on  the  that  the  company  had  accordingly  canvassed  the  matter  so  re- 
^L^^^'^ai  ^®"^®^  ^  ^®™ »  *°^  awarded  that  the  defendant  should  pay  half 
lowed  to  go      the  damage  the  plaintiff's  boat  had  sustained. 

into  the  Clin.       n^  q]^  stated,  that  the  matter  had  been  in  like  manner  re- 
nal case  at  the 
trial,  unless      ferred  to  another  common  friend.  '  . 

there  was  Lord  Kenyon  said,  he  had  ruled  before^  that  where  parties 

duet  on  the  '  ^^  agreed  to  submit  their  differences  to  any  third  perscm  to 
aihitiation.  settle  their  disputes,  and  that  such  person  did  undertake  the  bii« 
siness,  and  made  any  award  or  order  respecting  them,  the  par- 
ties should  be  bound  by  it;  and  that  he  who  was  dissatiiSed  with 
the  determination  should  not  be  allowed  then  to  have  recourse  to 
an  action ;  for  that  after  taking  his  chance  of  having  a  determi- 
nation in  his  favour,  he  was  then  too  late  to  recede  from  bis  en« 
gagement. 
[  S78  ]         If,  however,  there  were  any  circumstances  attending  the  rtifer- 

•^ente 
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f  tasiidi  third  penoiif  which  would  be  a  sufficient  ofagecfion        1795. 

in  point  of  law  to  an  award  (suph  as  partially  in  the  arbitratoiv        

not  bearing  the  party's  witnesses,  or  such  conduct)  it  should  be      Bailbt 
^pen  for  the  parties  in  suoh  case  to  shew  it  at  the  trial  Lwcmuam. 

The  defendant  fiuled  in  proving  any  circumstance  of  this  sort, 
ior  a  nop-Aoquiescence  to  the  reference^  which  he  also  attempted 
fo  set  up^  and 

The  plaintiff  obtained  a  verdict 

Mingay  and  Shepherd  for  the  plaintiff. 

JS^itne  for  the  defendant. 


CoLsoN  et  alt.  Assignees  of  Hunter,  a  Bankrupt,      Tuej* 
V.  Welsh.  ^ 

rilHIS  was  an  action  on  the  case.  To  an  actioo 

-■-      The  declaration  sUted,  that  Hunter^  the  bankrupt,  on  the  ^^^'P*^^! 
lithof  iHay  1793,  thenbeingtheowner  of  forty  barrels  of  pork,  money  puno- 
irhich  were  in  the  possession  of  one  Atkinson^  a  wharfinger ;  and  *°'  ^  ^F^^ 
HwUer  being  indebted  to  the  defaidant  in  the  sum  of  80^.  and  defendant 


to  JMnsan  in  the  sum  of  501.  it  was  agreed  by  and  between  Hun^  ^^^^^^  ^"** 
ter  and  the  defendant,  that  Hunter  should  give  to  the  defendant  ^^^ 
an  order  upon  JtJcinsonj  to  deliver  the  forty  barrels  of  pork  to 
the  defendant,  at  and  after  the  price  of  65s.  per  barrel ;  that  the 
driendant  should  pay  himself  40iL  of  his  debt,  the  50/.  to  Atkins      [  379  ] 
jofi,  and  pay  over  the  remainder  to  Hunter^  to  wit,  the  sum  of 
MiL$  and  that,  in  consequence  of  this  agreement  the  pork  was 
delivered  to  the  defendant     He  paid  the  50/.  to  Atkinson  s  but, 
^contrary  to  his  agreement,  after  reserving  40/.  to  himself,  on 
account  of  hb  own  debt,  refused  to  pay  over  the  residue  to 
Hunter^  or  to  the  assignees,  since  his  bankruptcy. 

Thii  aQtion  was  brought  by  die  assignees,  for  the  pnxpoie  of 
recovering  that  residue. 

The  defendant  pleaded  the  general  issue,  and  gave  notice  of 
pet-off  of  a  larger  debt  due  from  Hunter  to  him. 

The  plaintiff  proved  the  agreement,  as  laid  in  the  declaration, 
and  an  express  promise  by  the  defendant  to  pay  over  the  remain- 
dcTf  only  deducting  the  discount ;  and  that  thejre  should  no  at- 
tachment issue  on  it,  or  deduction  be  made. 

£etU%  for  the  defendant,  ol^ected :  that  the  action  was  not 
maintainable,  inasmuch  as  this  was  not  a  debt,  but  damages; 
IUmI  ^jtut  assignees  could  not  sue  for  unliquidated  damages. 
Lord 


379 


CASES  AT  NISI  PRIUS,  K:B. 


1795. 

COLSON 

etalu 
Atngoees  of 

HUNTERy 

aBankrupt^ 

Welsh. 

[  •380  ] 


Lord  Kenton.— ^Cannot  assignees  sue  for  damages  for  breach 
of  covenant,  or  for  a  breach  of  contract,  or  of  an  agreement 
made  by  the  bankrupt?    The  action  is  certainly  maintainable. 

Erskine^  for  the  plaintiff,  insisted,  Is/,  That  this  was  'a  *  de> 
scription  of  action  in  which  a  set-off  could  not  be  allowed;  bat 
Mli/i  That  if  it  was  an  action  in  which  a  set-off  could  be  allowed, 
the  defendant  had  precluded  himself  from  taking  the  benefit  of 
it,  by  his  own  agreement ;  he  having  thereby  waived  every  bene- 
fit of  that  sort,  by  promising  to  pay  over  the  residue  of  the  price 
of  the  pork,  after  deducting  the  sums  of  40/.  and  50h  without 
any  further  deduction  or  charge  whatever. 

Lord  Kenyon  said,  he  was  of  opinion,  that  evidence  of  set-<^ 
was  inadmissible;  that  the  declaration  was  very  ingeniously  drawn, 
and  was,  on  the  face  of  it,  not  an  action  for  a  debt,  but  fisr  da- 
mages for  breach  of  an  agreement :  that  the  statute  of  set-off  went 
to  cases  only  of  mutual  debts ;  if,  therefore,  the  plathtiff  bad 
been  forced  to  have  had  recourse  to  the  common  count  for  monejr 
had  and  received,  in  such  case  the  set-off  would  be  admissible; 
but  not  in  the  present  case,  where  the  plaintiff  bad  prov^  the 
special  count  and  ground  of  his  action. 

The  plaintiff  recovered. 

Erskine  and  Aldersan  for  the  plaintiff 

Gibbs  and  Wigley  for  the  defendant 

Vide  NedriffY.  Hogattf  8  Burr.  1024.  1  Black  Rep.  394.    Cowper  ▼.  Strici^ 
lanJf  Cowp.  56. 

In  the  next  tenn  a  new  trial  was  moved  for ;  but  the  Court  refuieda  role  te 
shew  cause. 


[  381  ]     Jameson,  Assignee  of  White,  a  Bankrupt,  v.  Easier 

et  alt.  Sheriff  of  London. 


when  the  act   HPROVER  for  a  quantity  of  household  furniture,  taken  in 
ofbMi>^™P^cy    X    execution  by  the  sheriflS. 

denial  to  ere-        The  commission  issued  the  12th  November  1791. 
ditore,  a  wit- 


ness proyiDg 
that  several 


To  prove  the  act  of  bankruptcy,  it  was  given  in  evidence  by  a 
witness,  that  White  the  bankrupt,  in  the  year  1791,  was  in  very 
persons  called,  whom  the  witness  believed  to  be  creditors,  but  could  not  say  whether  infiict 
they  were  so  or  not,  is  evidence  to  go  to  the  jury. 

distressed 
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distressed  circumstances;  that  he  bad  given  orders  to  the  witness 
to  be  denied,  and  was  in  fact  denied,  when  at  home,  to  several 
persons,  many  of  whom  called  more  than  once;  but  the  witness 
could  fix  on  no  person  in  particular,  nor  did  she  know  whether 
die  persons  calling  where  creditors  or  not ;  but  she  believed  they 
were^  from  the  circumstance  that  the  same  persons  had  called 
more  than  once. 

GibbSf  for  the  defendant,  objected  to  this  evidence  as  insuffi- 
cient to  establish  the  act  of  bankruptcy,  and  insisted  that  there 
must  be  positive  evidence  that  the  denial  was  to  a  creditor  who 
ctane  for  money;  and  cited  Jackman  v.  Nightingale^  Bully  N. 
P.  40. 

Lord  Kenyon  said,  there  was  no  doubt  that  the  denial  must 
be  to  a  creditor ;  but  that,  from  all  the  circumstances  taken 
together,  he  was  of  opinion  there  was  evidence  to  go  to  the  jury, 
to  say  whether  the  persons  who  called  were  of  that  description 
or  not. 

The  plaintiff  failed  in  other  parts  of  his  case;  and  by  the  re- 
commendation of  the  Chief  Justice,  a  juror  was  withdrawn. 

Erskine  and  Toller  for  the  plaintiff. 

GUfbs  and  Lai/oes  for  the  defendants. 

Vide  Barronu  v.  Foster^  Greenes  B.  L.  45.  and  Cfi.  Bank  X.  98^ 
£ND   OF  TRINITY  T£RM  IN  TH£  KINg's  BENCH. 
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[  383  ] 


Griffin  *o.  Roberts. 


Tvejdagf 
JuneSoiti. 


ASSUMPSIT  for  money  laid  out  and  expended  to  the  use  of  WhereabaUiff 
_  _     ,  •'  "^  pays  money 

the  defendant.  m  conse- 

Plea  of  the  general  issue.  quence  of  an 

The  case  sUted  on  the  part  of  the  plaintiflP  was,  that  in  the  agajpsiTthe 
beginning  of  the  year  1794,  Roberts^  the  defendant,  drew  a  bill  sheriff;  Q.. 
upon  one  Ytates^  an  attorney,  for  150/.;  which  bill  had  come  canmabtain 

into  die  bands  of  one  Adams^  who  bad  sued  out  writs  against  the  an  action 

'  against  the  de- 
fendant,  whom  he  had  lit)erated  on  the  attorney '§  undertaking  \^ 

drawer 
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[S84  1 
Bat  b  such  an 
action^  the 
actual  issuing 
of  the  attach- 
ment against 
theshenff 
roost  be 
prayed. 


[  S85  ] 


drawer,  the  aoceptor^  and  one  Bryaiij  who  was  indc^tver  oil  k; 
that  Boberts  the  defendant,  being  arrested  on  this  bill,  Yeaie$  huA 
given  an  undertaking  to  the  sheriff  to  appear  for  hygx  at  \bm 
return  of  the  writ.  Bail  not  being  put  in  by  YeaieSf  pursiiatit  to 
his  undertaking,  the  sheriff  was  fixed,  and  the  officer  (the  pK^ent 
plaintiff)  compelled  to  paj  the  money;  to  recover  mhuh  tlMi 
present  action  was  brought. 

'  The  plaintiff's  counsel  then  proved  the  issuing  of  th^  ieve^ 
Writs,  the  arrest  of  the  defendant,  and  Yeateis  undertaking.  Hi 
then  gave  in,  in  evidence,  the  rule  to  bring  in  the  body }  and  aftif- 
wards  proved  the  payment  of  the  money  by  Ortffin  tbfi  pUinftiit 
and  the  receipt  of  it  by  Adams  the  plaintiff  in  the  original  action* 
On  this  evidence,  the  defendant's  counsel  insisted  that  the 
plaintiff  should  be  nonsuited^  They  first  contended  that  a  abenff*# 
officer  could  not  maintain  any  action  in  the  present  fonni  I)m 
Stat  23  Hen.  VIII.  having  directed  the  sheriff  to  take  a  bail-bon4 
in  all  cases  of  arrest  on  mesne  process, — that  course^  aad  thai 
course  only,  could  be  pursued ;  that  this  was  an  attempt  to  chai^ 
the  defendant,  in  consequence  of  an  undertaking  without  bond 
by  YeateSf  and  therefore  not  within  the  statute;  and  to  that  eSSM 
cited  Rogers  v.  Reeves^  1  Term  Bep.  418,  where  it  was  expiwdj 
held,  that  such  un  undertaking  was  void  in  law,  and  that  AO 
action  could  be  maintained  upon  it.  On  another  ground,  tbqf 
contended,  that  a  nonsuit  should  take  place,  because  of  the  defect 
of  evidence;  the  plaintiff  having  given  no  evidence  either  of  tha 
rule  for  an  attachment  against  the  sheriff,  or  of  an  attachment 
having  issued,  in  consequence  of  which  the  money  had  been  paid« 
To  support  this  objection,  they  relied,  that  in  order  to  entitle  the 
sherifis  to  call  upon  the  party  to  pay  the  money,  it  should  appear 
to  have  been  done  either  by  compulsive  process  of  law,  or  by 
direction  of  the  party ;  that  no  assent  of  the  defendant  in  the 
action  to  the  payment  of  this  money  appeared ;  and  that  it  be- 
came necessary  for  the  plaintiff  to  shew  a  payment  by  legal 
coercion,  which  could  only  be  by  shewing  that  the  process  of 
attachment  had  actually  issued :  whereas  the  plaintiff  had  offered 
no  sort  of  evidence  to  this  effect;  and  the  payment  should  there* 
fore  be  taken  to  be  a  payment  in  the  plaintiff's  own  wrong. 

For  the  plaintiJO^  it  was  answered,  that  the  case  of  Rogers  v« 
Reeves  did  not  apply  to  the  present  case ;  that  that  was  tl^e  cas<? 
of  an  action  brou^t  by  the  officer  against  a  suretjf,  f^  per- 
son who  had  undertaken  to  p^t  in  bail,  which  was  by  the  statute 
certainly  required ;  whereas  this  was  en  action  against  the  pai^ 

himself 
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lumself,  for  whom  the  money  had  been  paid ;  and  thai  in  fistot        1795. 
the  point  bad  beea  ruled  in  a  caie  in  K.B.  aittingt,  after  Hit.        ~~ 

25   Geo.  III.  of  Warrater  v.  ;  which  action  was  of  the      ^■J*** 

auxie  nature  as  the  present*  Roaaats. 

Xtre,  C.  J.  said,  that  whether  the  present  action  if  as  tiiaintdn- 
able  by  kw  or  not,  he  had  considerable  doobts,  as  the  plaintiff's 
pn^tteeding  was  not  in  strict  conformity  to  the  statute.  But  iqK)n 
tb^  case  itself,  he  was  clear  the  evidence  was  defective.     Xhe 
a^^sie  advancing  of  the  money  could  not  support  ih^  action.    It 
>b.^3iild  appear  to  the  Court,  that  the  necessary  steps  had  been 
te^ken  to  enforce  the  payment  from  the  sheriff  one  of  which  was 
^^  issuing  of  the  attachment.     It  did  not  appear  that  the  pay- 
'i^^Knt  was  either  compulsory  or  with  the  defendant's  consent;  and 
^^^  git  the  plaintiff  should  therefore  be  called. 
Adaitf  Seijt  and  Marryat  for  the  plaintiff. 
Sond^  Seijt.  and  Espinasse  for  the  defendant. 


t  586  ] 

TaYLOB  t;.   NeRI.  MomkiUf 

July  6th« 

HIS  was  an  actioii  Od  the  Case.  ^h^**^° 

Flea  of  the  general  issue.  ^i^  j^. 

The  declaration  stated,  that  the  plaintiff  being  the  manager  Hum  Mm* 

the  Opera-house,  had  engaged  one  Breda  as  a  public  singer  |-^  ^^^  ^^ 

^ring  the  season,  at  a  salary;  that  the  defendant  had  assaulted  manager  of  a 

id  beat  the  said  Bredai  per  quod  the  plaintiff  lost  his  service  f^^S^t 


public  performer.   -  against  a  per. 

On  the  circumstances  of  this  case  being  opened,  Etre,  Chief  ^^  Jf  ^ 
"Justice,  expressed  a  doubt  whether  the  action  was  maintainable  performers, 
^T  not.    His  Lordship  said,  that  he  did  not  think  the  Court  had  "^Jj^^Jj"*^ 
^irer  gone  further  than  the  case  of  a  menial  servant ;  for  that  if  from  perform- 
%  daughter  had  left  the  service  of  her  father,  no  action  per  quod  '^Z* 
^ervUium  amisit  would  lie  for  debauching  her. 

Aiair^  Seijt.  for  the  plaintiff,  said  he  had  no  cases  which  came 
tip  to  the  present;  but  observed,  that  there  seemed  no  distinc* 
^on,  upon  principal,  between  cases  where  the  service  was  to  be 
{>erformed  daily  or  casually;  that  they  were  both  cases  of  hired 
servants ;  and  that  the  case  of  a  daughter,  he  apprehended,  had 
l>een  carried  much  further. 

The  Chief  Justice,  on  this,  observed,  that  if  the  present  action 
conld  be  supportedf  every  mani  whose  servant,  whether  domestic 

2  or 
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1795.       6r  not,  was  kept  away  a  day  from  his  business,  could  maintain  all 

action.    In  this  case,  the  record  stated  that  Breda  was  a  servant 

^^^  hired  to  sing;  and  he  was  of  opinion,  that  he  was  not  a  sefvartt 
K£Ri*  -    at  all;  and  therefore  would  not  leave  the  case  upon  the  record. 

The  plaintiff  was  nonsuited. 

Jdair  Serjt,  Marshall^  Seijt,  and  Lowes  for  the  plaintiff. 

Bond  and  CockeUj  Seijts.  for  the  defendants. 

Vide  Fores  v.  Wilson^  Peake^j  Cojej,  N.  P.  SS.     Jones  v.  Browh  ante  217- 
Bdmotuon  v.  Machellf  8  Term  Rep.  4.    TuUidge  v.  fFade^  3  Wils.  18. 
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SECOND  SITTINGS  IN  TERM- 


Bhowm  v.  Beooks,  Widow.  ^^'^ 

nPHIS  was  an  action  of  assumpsit  for  work  and  labour,  with  To  aa  actioQ 
^   the  usual  counu.  ^V 

Plea  of  the  general  issue.  *  tolkitor,  k  is 

The  adion  was  brought  to  recover  a  sum  due  by  the  defendant  that  the  de* 
to  the  phiintifl^  who  was  a  proctor,  for  business  done  for  the  fondant  em- 
defepdant  tii  the  Ecclesiastical  Court.  fSS^wb? 

The  defence  was,  that  the  defendant  had  employed  a  per-  croploml  the 
son  of  die  name  of  Dickimoh^  by  whom  tlie  business  had  been  jJh^^eZu- 
done,  and  to  whom  she  considered  herself  as  liable  ibr  payment,  tinest  was 

It  appeared,  however,  in  evidence^  that  Dickinson  was  clerk  ^2*roooelr" 
to  Br<non^  and  in  (act  had  himself  never  been  admitted  as  a  was  actiuJiy 

Lord  Kenyok,  upon   this  evidence,  ruled,  that  it  was  no  before  action 
ddence,  asD/W/iso/i  was  the  servant  of  Drcntmj  and  could  not  be  hrought* 
^titled  to  the  fees  in  his  own  right;  but  that  if  it  appeared  that 
the  defendant  had  actually  paid  Dickinson  for  the  business  done. 

Vol.  L  P  that 
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1 795.        that  would  have  been  a  sufficient  defence  to  the  action ;  but  that ' 
merely  ^considering  herself  as  liable  to  Dickinson^  could  be  none. 
^  *  The  plaintiflF  had  therefore  a  verdict. 

Srooks,  Mingai/  and  Imwcs  for  the  plaintiff, 

r  •38 9^' 1         Erskifie  and  Fell  for  the  defendant. 


Strongitharm  v.  Lukyn. 

VCIiere  the  /^  ASE  on  a  promissory  note. 

of'^^ote  ias  ^^^  "^^^  ^^  ^™^^  by  *^  defendant,  payable  to  one 

for  payment  Caslorij  and  by  Caslon  indorsed  to  the  plaintiff. 

%^T^n^  The  plaintiff  proved  the  defendant's  hand-writing,  and  the 

which  assig-  indorsement  by  Caslon. 

U!^  "^  ^%       *Erskin€,{oT  the  defendant, stated  his  defence  to  be^  thatiMiyn 
be  forged,  if  .  ,    ,        ,  .     .^  j    l  ^  *l        ^• 

the  party  did   was  a  stationer,  and  the  plamtiff  an  engraver;  and  that  the  note 

not  know  that  upon  which  the  action  was  brought  was  given  to  Caslon^  for  the 

made^di  a    Purpose  of  paying  the  plaintiff  for  the  engraving  of  copper-platea 

fraudulent  in-  upon  wliich  French  assignats  were  to  be  forged;  and  contended, 

supposed^"       that  as  the  consideration  of  the  note  was  fraud,  that  it  contami- 

them  to  be  is-  nated  the  whole  transaction,  and  rendered  the  note  not  recover- 

SoX'of     able  by  law.  . 

govemment,         Caslon^  the  indorser,  was  called  as  the  witness.     He  pronodf 

covw^^n""  h  ^^^^  Lnkyn  the  defendant,  having  it  in  contemplation  to  strike 

note.  '  off  impressions  of  a  considerable  quantity  of  assignats,  to  be 

^  *d90  ]    issued  abroad,  had  applied  to  him  for  the  purpose  of  reooni- 

mending  an  engraver,  for  the  purpose  of  engraving  the  neoesiory 

plates ;  and  that  LaJcyn  represented  to  him  that  they  were  for  the 

Duke  of  YotVb  army. 

He  said  that  he  applied  to  Strongitharm  the  plaintiff,  who  at 
first  declined  the  business  totally;  but  that  being  assured  by  the 
witness  that  it  was  sanctioned  by  government,  and  was  for  the 
use  of  tlie  Duke  of  YbrAr's  army,  he  then  consented.  The 
witness  further  denied  that  it  was  ever  communicated  to  the 
plaintiff  that  they  were  to  be  circulated  for  any  other  purpose 
than  as  he  liad  represented. 

I^ord  Kemyon  said,  that  if  the  present  transaction  was 
grounded  on  a  fraud,  or  contrary  to  the  laws  of  nations,  or  6f 
good  faith,  be  should  have  held  the  notes  to  be  void ;  but  that 
it  did  not  appear  that  there  was  any  fraud  in  the  case,  or  any 
I  891  ]  violation  of  positive  law.  Whether  the  issuuig  of  these  assignats^ 
foMie  purpc^e  of  distressing  the  enen^y,  was  :l{iwful  tn.qanyios 

on 


MICHAELMAS  TERM,  ae  GEO.  lit. 


sdi 


i»ii  the  wai^?  he  was  not  prepared  to  say;  or  whether  it  came 
within  the  rule,  an  dolus  an  virtus  quis  in  hoste  requirit  ?  but  let 
that  be  as  it  might,  it  did  not  apply  to  the  present  case.  It  was 
not  in  evidence  that  the  plaintiff  was  a  party  in  any  fraud,  or 
that  it  was  ever  communicated  to  him  that  the  assignats  were  to 
be  used  for  any  improper  purpose :  on  the  contrary,  he  supposed 
that  they  were  circulated  by  the  authority  of  the  higher  powers  of 
this  country,  and  therefore  did  not  question  the  propriety  or 
legality  of  the  measure. 

His  lordship  declared  his  opinion  therefore  to  be,  that  the  con-^ 
lideration  was  not  impeached,  and  that  the  plaintiff  was  entitled 
to  recover. 

The  jury  found  a  verdict  for  the  plaintiff. 

MUtigay  and  Marryat  for  the  plaintiff. 

Erskine  and  Lowes  for  the  defendant. 


1V954 

STROyOI* 
THARlt 

LUKYKt 


SITTINGS  AFTER  TERM. 


1>0K  ex  dem.  Stutsbuay  et  Ux.  et  alt*  r.  Smith  et  Ux.  MonJa^t 

^  Nov.  sochi 


nnmS  was  an  action  of  ejectment  tot  copyhold  premises,  held 
^    of  the  manoi^  of  Stratford^  Baso. 

*The  question  as  to  the  title,  was  between  the  plaintiff^  as  co-* 
h^resses  of  one  Nicholas  Adamsy  who  had  been  in  his  lifetime 
teised  in  fee  .of  the  premises  in  question,  according  to  the  custom 
of  the  manor, — and  the  defendants,  who  claimed  as  devisees 
ttnder  Adarn^s  will. 

The  defendants  produced  a  will,  made  by  Nicholas  AdamSj 
and  attested  by  three  witnesses ;  by  which  will  he  had  devised  the 
premises  in  question  to  a  Mrs.  Midhurst  for  life  (whom  the  de- 
fendant had  married)  remainder  to  a  son  of 'the  testator's,  by 
her. 

The  plaintifis  insisted  that  the  will  had  been  a  forgery;  and 
relied  on  their  title  as  heirs  at  law. 

To  prove  the  execution  of  the  will,  the  defendants  called  the 
three  subscribing  witnesses^ 

Each  of  them  distinctly  proved  the  execution  by  the  testator. 

Lord  Kenyon  said,  that  the  defendants  had  acted  in  this  cause 
with  much  candour,  and  had  proved  more  than  was  necessary] 
diat  it  had  baen  sufficient  to  have  fifoved  the  execution  of  the  will 

P2  by 


In  an  acdoA 
of  ejectment 
by  the  heir 
at  law*  against 
thedeviaeeytd 
pro^theexe^ 
cbtion  of  the 
willy  it  is  not 
necessary  to 
call  the  8ub^ 
scribing  wit4 
nesses.   * 

[  *s9a  ] 


SM  •     CASES  AT  NISI  PRIUS,  K.B.     • 

]795*  \jj  11  Witness  who  hail  seen  the  testator  execute  the  will,  and  the 

j^^  other  witnesses  attest  it  in  his  presence;  whereas  here  he  had 

ex  dem.  ^called  th«  three  subscribing  witnesses,  who  had  all  proved  tbe 

c^^Ux*ct  ah.  ^^*^^*®*^  ^f  *®  ^'">  which  was  more  than  was  required* 

'   V.  '    '  The  defendants  had  a  verdict. 

S'u"  ■  G?i*6*  and  Q»is/ for  the  plaintiffs. 

♦JJ«//,  N.  P.  '-  Erskinty  Garram,  and  Shepherd  for  the  defendants.    '. 

•  Vide  Bid!  N.  P.  ^64.  and  Gw«,  ibid.    PiAe  v.  Badmering^  cited  in  Bict  v. 
Oatfield^  Q  Stra.  1096.    Lowe  v.  JoWJirt  1  B!ack.Rep.  365. 


5flmf  ^tf  •  Fryett  ex  dem.  Harris  x>.  Jeffreys. 

Where  aright  TPJECTMENT  for  a  liouse  jn  2>ors^f-tfo«r/,  WeUminsier. 
given  in  three  '^''^  defendant  was  lessee  of  the  house  in  question^  Ulid^  4 

months  after     lease,  of  which  several  years  were  unexpired.     By  a  covenaift  in 
pnnnL^  ^^^  lease^  he  was  bound  to  repair;  and  in  casd  of  notn^spBirhig 

bein^  out  of     within  three  montlis  after  notice,  a  right  of  entry  was  given  to  the. 
repair,  accep-  plaintiff. 

tancc  ot  rent,  *^  ^,       ,  .  • 

after  the  three       The  plaintiff's  counsel  proved  the  lease^  and  notice  of  the  want 

"irc^idoM  '   ®f ''^P***^^*  which  were  specified  in  it  at  length  (which  notiq^was 

not  preteat      dated  the  1 8th  of  AprU  1 795)  and  there  rested  their  case ;  so'that 

the  pbintiff     ^  riirht  of  entry  accrued  on  the  18th  ofjtdy  followinir«   ' 
frdmmain-  riVi      i      .      .       i        .  ,       i    i     ^i    ^  -»▼        « 

tsdningaa  ^  he  demise  m  the  ejectment  was  dated  the  2d  of  November  g 

ejectmen^        ^^  it  was  proved  that  tlie  house  was  not  then  in  repair* 
S  the  pre-  '^^^^  defendant  gave  in  evidence  a  receipt  of  the  lessor  of  tiie 

mio^s  are  not   plaintiff's  for  the  rent  up  to  Michaelmas;  which  receipt  was  dated 
Sabring,  ^e  18th  of  OctfAer. 

ingtheaction.  For  the  defendant,  it  was  then  insisted,  that  the  receipt  oC 
rent  was  a*  waiver  of  the  plaintiff's  right  of  entry;  thal^  on  Ae 
[  394  ]  expiration  of  the  three  months  after  notice^  the  plaintiff's  Jrighib 
of  entry  accrued,  and  of  course  that  from  that  time  the  defrUHJaiit 
was  a  trespasser;  whereas  the  acceptance  of  rent  was  evidence  of 
the  continuance  of  the  contract,  and  a  waiver  of  the  trespass. 

Lord  Kenyon  said»  that  had  the  demise  in  ejectitent  been 
antecedent  to  payment  of  the  rent,  he  should  have  held  the  re-> 
^cipt  of  rent  a  waiver  of  the  trespass,  and  have  nonsuited  |he 
plaintiff;  but  that  in  the  present  case,  tiie  demise  in  ejectoient 
was  on  the  2d  of  November ^  which  was  subsequent  to  t|>e  receipt 
of  rent;  that  though  the  plaintiff  might  have  brought  bis  f^fcct- 
ment  at  the  end  of  the  three  pionths,  there  was  no  reason  wky 
he  might  not  give  an  indulgence  to  the  defendant,  and  brit^  kia 

action 
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action  even  after  the  receipt  of  the  rent,  particularly  as  the  pre-  1795. 

mises  were  not  then  repaired.  — . 

The  jury  found  a  verdict  for  the  defendant.  ex^dcm 

Garram  and  Wigley  for  the  plaintiff.  Harris  . 

Baldwin  and  Vaughan  for  the  defendant.  Jeffreyb. 

In  the  next  term  a  new  trial  was  moved  for,  and  a  rule  obtained,  which  the 
Court  afterwards  discharged. 

Vide  Doe  v.  Battens  Cowp-  t43.    Roe  v.  Mmihulh  Bull.  N.  P.  96. 

Ferchard  and  Hameeton,  Sheriflfs  of  London, 

V.   TiNDALL* 

TxEBT  on  bond.  In  a  debt 

■^  Pleas,  15/,  Non  csi factum;  2rf,  After  craving  oyer  of  the  ^^^^a 
condition,  which  was  for  |)crfonnance  of  covenants  in  an  inden-  sheriff's  offi* 
tare  between  the  plaintiff  and  one  Hf/ndcsj  an  officer  of  ihe  she-  pa^S^**^^ 
riff^  the  material  one  of  which  was  for  the  payment  of  all  levy-  the  levy- 
money  made  by  him,  pica  of  performance.  dwiemem  ok 
The  plaintiff  replied  aca.  sa.  at  the  suit  of  one  Parka-  against  die  writ  by 
one  M^Donough,  igsued  and  directed  to  the  plaintiffs  as  sheriffs  J?  ^^'  "* 
of  Middlesex^   and  that  they  made  their  warrant  directed  to  «« Discharge 
ffyndes;  inAorscd  to  levy  15SL  15s.;  that  M^Donough  was  in  ^^^i^^"* 
custody  of  the  sheriff,   upon  a  special  capias  at  the  suit  of  one  tody,  I  fam 

AdamSf  imdthat  Hundcs  received  of  him  the  levy-money,  which  received  die 
».      j^i  _i^  «.  ■  .  mi  money,"  is 

Ke  did  not  pay  over  accordnig  to  his  covenant     There  was  a  sufficient  evi- 

another  breach  assigned,  under  thestat.  8  4-9   W.  viz.  that  d^nccto 

ft^kdifSy  a  bailiff,  received  of  M*Donough  the  sum  of  15S/.  \5s..  ^tl^rece^ 

omitting  all  the  special  circumstances,  and  that  he  did  not  pay  it  of  the  nioqey. 

Av0r,^ according  to  his  covenant. 

Rejoinder  took  issue  on  both,  that  Hyndcs  did  not  receive,  &c. 

To  prove  the  facts  stated  in  the  replication,  the  plaintiffs 
proved  an  indorsement  on  the  warrant  by  Hyndes,  to  the  follow,      r  30-  i 
jng  effect:  "Discharge  the  defendant  in  this  action,  I  have  re- 
ceived tlie  within  levy-money— C.  Hyndes^ 

For  the  defendant,  it  was  objected :  that  to  prove  this  fact, 
Htfndes^  himself  ought  to  be  called. 

Out  this  was  over-ruled  by  Lord  Kenyon,  as  in  fact,  Hj/ndcs     [  396  ] 
was  himself  the  defendant  in  the  action. 

It  was  then  objccteil  by  the  defendant'.^  counsel :  that  this  in-  J^*^^,^^^^^^^  |"' 
dorscnient  was.  offered  in  evidence  of  receipt  of  money,  and  there-  a  ica-ipt,  and 
forcoujjht  to  be  stamped.  ^^  "^Xq- 
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It  was  answered,  that  it  was  not  a  receipt  for  money,  but  an 
authority  to  the  sheriff  to  discharge  M^Donough,  though  it  wat 
sufficient  to  charge  ffyndes  with  the  receipt  of  the  money. 

Lord  Kenyon  said,  that  he  had  doubu  as  to  this  pcMUt :  but 
was  disposed  to  think  the  evidence  was  admissible,  and  that  he 
would  therefore  admit  it,  reserving  however,  to  the  defendaut  a 
right  to  move  to  set  aside  the  verdict. 

The  plaintiff,  however,  aflerwards,  by  another  witness,  prored 
the  actual  receipt  of  the  money  by  Hj/ndes ;  and  the  jury  found 
a  verdict  for  the  plaintiff. 

Gibbs  and  Jervis  for  the  plaintiff. 

Prsktnc  and  Baldwin  for  tlie  defendant. 


'  Groome  v.  Potts  et  alt.  Executor  of  John  Neai.% 


Ab  action  for 
money  had 
and  recehred 
will  not  lie  to 
recover  the 
allowaaoe  of ' 
a  bankrupt, 
under  Stat. 
5  Ceo.  S.  r.  30. 


C  397  ] 


npHIS  was  an  action  for  money  had  and  received,  and  oa  ac- 
•*•    count  stated. 

Plea  of  the  general  issue  non  tissumpsit. 

In  the  year  1788^  the  plainti£P  had  become  a  bankrupt  NetJ 
was  chosen  assignee  of  his  estate,  which  had  paid  a  dividend  of 
12s.  7^^.;  and  the  action  was  brought  to  recover  a  sum  of  37'^ 
being  an  allowance  of  7|  per  cent,  on  the  dividends  given  by  atat« 
5  Geo.  II.  c.  30. 

The  plaintiff  proved  the  commission  and  dividend  mad^  and 
there  rested  liis  claim. 

Vaughanj  for  the  defendant,  contended,  that  the  action  ooold 
not  be  maintained,  the  assignees  having  paid  away  all  the  moD^ 
arising  from  the  bankrupt  estate,  under  an  order  for  a  dividend, 
and  that  the  bankrupt  could  not  therefore  call  further  upoa  thenv 
as  the  assignees  were,  by  their  covenant,  bound  to  accounty.  and 
when  the  order  was  made  for  a  dividend,  were  bound  to  pay,  or 
to  be  subjected  to  an  action  for  a  breach  of  covenant;  besides 
that,  each  creditor  might  maintain  an  action  against  them  for 
his  share,  after  the  dividend  had  been  declared. 

LoKD  Kenyon  was  of  that  opinion.  EKs  Lordship  added,^ 
that  the  assignees  were  mere  instruments  in  the  hands  of  the 
commissioners,  for  the  purpose  of  distributing  the  bankrupt 
^tate,  an    werQ  bound  to  pay  to  the  es^tent  of  th^  order  made 

for 
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for  a  dividend :  and  that  if  the  bankrupt  had  any  redress,  it  was,        1795. 
by  q>plication  to  the  Great  Seal,  the  action  in  the  present  shape 
not  being  maintainable. 


Grooms 


V. 


The  plaintiff  was  nonsuited.  Potts, 

•  Garrow  and  Shepherd  for  the  plaintiff.  et  alt. 

Vaughan  for  the  defendant.  joun  Neal, 

In  the  next  term  the  plaintiff  moved  for  a  new  trial,  and  that  the  nonsuit      [  393  ] 
should  be  set  aside,  which  was  refused,  the  Court  concurring  in  his  Lordship's 
opinioo. 

Vide  Brown  v.  Bullen,  Dough  392. 


FiiiLLiPsoN  V.  Leigh. 


Thursday^ 
Dee.  sd. 


^  I  ^HIS  was  an  action  on  the  case,  brought  on  an  agreement  for  To  an  ac- 
the  letting  of  a  house  in  Hanaoer-square.     The  declaration  ^^^°  "^ 
stated  the  agreement  to  take  the  house  from  the  Ist  of  Nowmber.  t^e,— g. 
1794,*  and  then  assigned  the  following  breaches:  The  first  ^*«»  Sefcnce^S^ 
fior  not  taking  the  house  pursuant  to  the  agreement;  the  second  the  house  was 
was,  for. the  occupying  the  house,  and  not  paying  the  rent  for.humt  before 
half  a: year.    There  was  another  count,  generally,  for  use  and  could  take 
occupation .  possession  ? 

The  case  relied  on  for  the  defendant  was,  that  the  agreement; 
for  the  house  was  made  on  the  2d  of  November^  to  commence  on 
the  20th  of  the  same  month,  and  that  before  the  time  when  the 
defendant  was  to  take  possession,  a  fire  broke  out  in  it,  by  which* 
he  was  prevented  from  occupying. 

For  the  defendant  was  cited  Bfmm  v.  QtUUer^  before  Lord 
NoRTHiNOTON,  in  Andrews^  and  another  case  before  Lord  Ba- 
THURar,  wherein  it  had  been  held,  that  where  the  house  was 
contamed  by  fire,'  the  tenant  would  be  'discharged  from  payment 
of  the  rent. 

The  counsel  for  the  plaintiff  insisted,  that  notwitKstanding  the 
fire^  the  defendant  was  liable  at  law;  and  cited  Monk  v.  Cooper j, 
Sira.  763;  and  Balfour  v.  Weston^  1  Term  Rep.  810. 

Lord  Kenyon  having  looked  into  the  case  in  the  Term  2k-* 
part$^  said,  that  sitting  at  Nisi  PritiSj  he  was  unwillmg  to  hold  any 
thing  contrary  to  it,  though  it  differed  from  the  case  of  Brown  v. 
Qmtter;  but  that  he  was  disposed  to  be  of  opinion  with  Lord-* 
NoBTHiMOTOK,  who  was  a  viry  great  lawyer,  ^    '  . 

MM, 


ass 


CASES  AT  NISI  PRIUS,  K.B. 


1795. 


It  being  proved  that  the  house  was  put  into  complete  rqiuUff 
by  tbp  -iiioQth  pf  4/n'il9  and  hod  been  sinpe  unoixmpiedt  it  mm 
agreed  to  refer  the  cause.  i 

QUtbt  and  Vaugkan  for  the  plalnlifil 

{,it{fi  for  tlie  defendant, 


C  «»1 

Jfiao  action  by 
an  attorney 
for  words  re- 
necting^  on 
liim  ia  the 
conduct  of 
ac^qse»the 
prooBcdii^Sy 
Ice.  in  the 
cause  must 
))eproduoed 
ineiidbnce. 


C  400  ] 

Kor  is  it  sufH? 
pent  to  di«« 
pentewttfithe 
productipn  pf 
them  that  the 
puts  hare 
\iecn  tiixed| 
and  all  the 
papers  given 


Parry,  Gent  v,  Collis*  \ 

^HIS  was  an  action  on  the  case,  for  de(amotion« 

Xhe  declaration  stated,  that  the  plaintiff  was  an  attorney  of 
the  Court  of  King's  Bencli*  and  had  been  employed  by  the  de- 
fendant as  his  attornc)',  to  defend  an  action,  wherein  one  Gem^e 
Wenham  Lewis  had  been  plaintiff>  and  tlie  present  defendant  bad 
been  the  defendant. 

It  then  averred,  that  the  defendant*  speaking  of  the  ptamtiflTa 
conduct  in  the  inid  cause,  used  the  following  fiilse  aiul  seanda- 
hms  words:  *^I  have  got  rid  of  one  damned  rogue  io  WiUtjf 
(meaning  one  WiHi^m  Wifley^  who  had  been  before  coopeiTiedjfei 
him  as  attorney) ;  and  I  have  got  a  damned  deal  biggpr* ana  ia* 
P^my  (meaning  the  defendant)/' 

The  several  counts  laid  the  words  differently;  but  )n  all^if 
them  the  words  w^re  laid  to  be  spoken  of  the  plainti0>  aft  1V» 
Jating  to  Ms  conduct  in  the  above  causa     ' 

The  plaintiff  proved  the  (qieaking  of  the  words, 
'  He  then  called  a  witness  to  prove,  that  in  the  conduct  df  tli0 
ciluse  of  Ltfpis  against  the  present  defendant  Mt%  i^nff^  ll» 
plaintiff,  had  conducted  himself  properly,  carffaUy,  and  for  the* 
jhterest  of  his  client. 

Garrow  for  the  defendant,  ol^tcd  to  hi*  giving  any  etidBDlwrf 
pB  to  the  conduct  of  that  cause,  until  he  had  ahewa  the  pjtwcedk 
ings  in  the  cause  itself. 

]t  was  answered,  that  the  posts  had  been  taxed  and  putd^  tmi^- 
of  ^oiirsp  ail  the  papers  given  up  to  the  defendant,  m  uAbse 
possesijop  they  said  tlic  issue  then  was;  and  they  then  gnve  m^ 
evidence  ^  potice  to  t|ie  defendant,  to  produ<:c  all  Pf^pcra,  wric*. 
ingS  &t^-  i^  the  cause. 

Loid  KiiKyoif  sniti,  that  was  not  sufficient,  as  the  words  wete 
said  as  sp6k?n  pf  the  plaintiff  in  the  conduct  of  a  certaiti  acticNi } 
that  action  wns  the  ground-work  ol*  the  iiNjniry,  and  its  exiacMo. 
pPjSht  to  be  provfd ;  iba^  he  prcsMPied  the  roll  h^d  \kw  ^^fMi 

in 
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iOf  to  which  the  defendant  might  have  had  aoceas,  and  given  a 
nopy  in  evidence ;  and  thie  was  not  to  be  supplied  bj  the  notice, 
to  produce  the  papers*  &C. 

The  plaintiff  was  going  to  be  nonsuited,,  when  the  defendant's 
ixmnsel  offered  to  waive  their  right  to  a  nonsuit,  and  to  with- 
draw a  juror,  on  condition  of  all  further  proceedings  being  pat 
an  end  to,  at  the  same  time*  apologizing  to  Mr*  Ptmy  for  the 
wwrdi^  which  was  agreed  to  by  the  parties. 

JBrsUne  and  Marryat  for  the  plaintiff. 

iSngMf  and  Garrtm  for  the  defendant 


1795. 

iPAMT« 

Gent. 

COLUS. 


SITTINGS  AFTEB  TERM  AT  GUILDHALL. 


[401  ] 


•Seddon  v.  Tutop. 

A  SSUMPSITfor  goods  sold  and  delivered. 
^^  Plea  of  a  judgment  recovered* 

Replication,  that  tlie  several  promises  and  undertakiogs  m  the 
declaration  mentioned,  were  not  die  same  promises  and  undertak- 
ii^  ibr  the  non^pcrformdnce  whereof  the  said  sum  of  money  was 
ao  recovered  by  the  said  judgment,  as  in  the  said  plea  was  by  the 
said  defendant,  in  pleading  above  alleged. 

The  circumstances  of  the  cose  were,  that  the  defendant,  being 
indebted  to  the  plaintiff  in  a  sum'  of  76/.  for  goods  sdd  at  dififer- 
ent  times,  and  forming  two  distinct  bills^  had,  for  the  first  of 
Ibeie  given  to  the  plaintiff  a  bill  of  exchange  for  5\U  This  bill 
pot  being  paid,  the  plaintiff  brought  an  action,  and  declared  on 
the  bill  of  exchange,  and  generally  for  goods  sold  and  deliveredi 
lUBlong  other  counts.  The  defendant  let  judgment  go  by  de- 
fiuilt;  and  on  the  execution  of  the  writ  of  inquir^^  the  plaintiff's 
attorney  only  went  into  evidence  on  the  bill  of  exchange,  having 
ibrgotten  the  demand  for  the  goods,  and  took  his  verdictfor  5 !/.» 
the  amount  of  it  only.  Having  discovered  his  mistake,  the 
present  action  was  brought  to  recover  the  value  of  goods  sold. 

For  the  defendant,  it  was  relied,  that  both  demands,  in  fact, 
subsisting  at  the  time  of  the  action  brought,  and  the  declaration 
including  a  count  fur  goods  sold,  the  record  was  conclusive  evi- 
dence, and  prevented  the  plaintiff  froni  going'  into  evidence  re- 
specting 


Dee.  10th. 

Where  there 
has  been  juda* 
rnent  hff  £- 
fauk  in  ao  ac- 
tion upon  a 
biUofex- 
chance,  and 
also  for  eoods 
sold  andde- 
liYered,  and 
the  plaintiff^ 
by  mistake, 
takes  a  ver. 
diet  but  for 
one  of  his  de* 
mands,  he 
may  after- 
wards  roakl- 
tain  an  action 
for  the  other. 
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1795.       spectiog  the  demand.    As  a  further  corroboration,  it  was  stated 
that  the  defendant  in  the  present  action  was  arrested  tor  the 
whole  of  the  original  demand,  and  held  to  bail  for  7dL 
Tmrop.  Per  Lord  Kenton.    In  thb  case,  the  justice  of  the  case  cor- 

req>onds  with  the  law.  It  is  admitted  that  76/.  was  due  firom 
the  defendant  to  the  plaintiff,  and  that  51/.  has  been- reoorered. 
When  a  man  brings  an  action,  it  must  be  presumed  that  it  is  for 
the  whole  of  his  demand;  but  it  is  not  conclusive ;  he  may  shewyr 
that  in  point  of  fact,  he  did,  in  such  action,  ^  to  recover  part^of 
the  demand  only.  He  may  also  shew  that  he  did  not,  under  the 
first  action,  before  the  jury  go  into  any  evidence  of  that  demand 
which  is  the  object  of  the  second  action ;  for  if  he  did,  and'fiuled, 
it  would  be  conclusive.  I  am  therefore  of  opinion,  that  it  is  conk- 
petent  for  the  plaintiff  now  to  shew,  that  no  part  of  the  pres^it 
demand  was  included  in  the  former  verdict. 

A  witness  for  the  plaintiff  then  proved  that  he  was  clerk  to  the 
attorney  for  the  plainti£^  and  had  attended  the  execution  of  the 
writ  of  inquiry,  and,  in  fact,  had  only  proved  the  bill  of  ex« 
change,  and  had  given  no  evidence  whatever  on  the  account  of  tl^e 
goods  sold. 
[  40S  ]  The  jury  found  a  verdict  for  the  plaintiff. 

In  the  course  of  the  cause,  Mingay  called  the  plaintiff^s  attor- 
nqr,  to  prove  that,  in  the  present  action,  the  defendant  had  been ' 
arrested  for  76/. 

Lord  Kem YON  said,  he  could  not  ask  him  as  to  the  fact ;  the 
writ  should  be  produced. 

Erskine  and  Baldwin  for  the  plaintiffi 

Mingay  for  the  defendant. 

In  the  next  terai,  the  defendant  moved  for  a  new  trial ;  and  the  Conit 
seemed  to  entertain  considerable  doubts  as  to  this  case.  Markham  v.  Middlaam^ 
Stra.  1259,  was  relied  upon ;  and  they  seemed  disposed  to  set  aside  the  exe»  . 
cution  of  the  writ  of  mqoiry:  but  in  Easter  term  the  cause  came  on  to  be 
argued,  when  the  Court  concurred  with  Lord  Kenyom's  opinion,  as  here  de^ 
Evered,  and  the  rule  for  anew  trial  was  dischatged* 

Vide  Cuhcn  v.  Campbelli  2  Black.  Eep.  827.  2  Wllu  304^ 


Lxiai^ 


MICHAELMAS  TERM,  36  GEO.  III.  MH 

Leigh  et  alt.  v.  Banner.  -^-^ 

nPHIS  was  an  action  on  the  case,  on  a  special  agreement,  by  An  agrecsneDt 

-■^    which  the  defendant  agreed  to  take  part  in  an  adventure  on  ^^^|^^y^' 

a  ship,  freighted  from  London  to  Neatfoimdlandi  and  from  thence  one  shall  take 

with  a  cargo  of  fish,  to  Leghorn.  oui^f^^sW^ 

The  plaintiff  proved  the  freighting  of  the  ship  in  the  month  of  andtheadven- 
ilfoy  1792;  and  to  prove  the  defendant's  engagement,  produced  ^^^^^ 
a  letter  from  him,  addressed  to  the  plaintiff,  by  which  he  agreed  the  sale  of 
to  become  concerned  to  the  extent  of  one  fourth  of  the  adventure.  |P^  ^!*   , 

The  ship  was  lost,  and  the  defendant  refused  to  pay  his  share  the  statute  re« 
of  the  loss.  quiring  a 

When  the  letter  was  produced,  it  was  objected:  that  being  ^j^Si^ts, 
offered  in  evidetice  of  an  agreement,  and  not  being  stamped,  it 
ought  not  to  be  admitted. 

To  this  it  was  answered,  that  this  was  within  a  proviso  of  the 
statute,  which  exempts  all  agreements  between  merchants  for  the     [  404  }   ' 
sale  of  the  goods  from  being  stamped. 

Lord  Kenton  said,  that  this  was  clearly  an  agreement,  and 
not  for  the  sale  of  goods,  and  so  not  within  the  saving  of  the 
statute. 

The  plaintiff  was  going  to  be  called,  when  it  was  suggested, 
that  contracts,  such  as  the  present,  were  exempted  from  stamps 
by  another  statute. 

Lord  Kenyon  asked  where  the  parties  lived ;  and  being  an-' 
swered  in  London^  said,  that  the  latter  statute  had  exempted 
kigreements  between  merchants  firom  stamps  only,  where  they 
lived  at  a  distance  of  fifty  miles,  which  here  was  not  the  case; 
and  the  plaintiff  was  nonsuited. 

Ersktne  and  Giles  for  the  plaintiff 

Jlfmgay  for  the  defendant. 


,  ^  [  *0S  ] 

Miles  et  alt  t;.  Dawson.  _   . 

Dec.  14UI. 
npRESPASS  for  seizing  the  plaintiff's  ship  on  the  coast  of  undcraiub- 
Africa.  pcena  il^ 

A  witness  was  called,  to  produce  a  power  of  attorney  in  his  *^^«^  *  ^^ 
possession,  he  having  been  served  with  a  subpoena  duces  tecum,     compellableto 

He  appearedt  but  did  not  produce  his  paper,  pursuant  to  his  pn>«ace  pri- 
I  vate  papers  in 

subpana.  :  hudSwly. 

,     .  Gibbs 
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ctak. 
Dawmw. 


1795.  GiUs»  irf'cotinsel  for  the  plaintiff,  insisted,  that  the  witness  being 

served  with  a  sabpama  duces  iecumj  was  obliged  to  produoe  every 
paper  in  his  possession,  ao  as  that  paper  did  not  crimfnatfe 
binisd£ 

Lord  Kevtow  denied  that  position,  and  said,  that  they  eonU 
not  compel  the  witness  to  produce  the  warrant  of  attornqr*  If 
that  was  the.  case,  every  man  would  be  obliged  to  produoe  eveiy 
pqper  in  his  custody*  It  would  occasion  the  ruin  of  millions. 
IBm  Lordship  added,  that  it  is  a  good  plea  in  bar  in  the  Goart 
of  Chancery,  that  the  defendant  (although  the  legal  title  waa  in 
another)  had  an  equitable  title  by  honest  means,  without  ncHioe; 
and  the  Court  would  not  compel  the  production  of  those  paperp 
which,  if  produced,  would  strip  the  defendant  of  his  bit  imd 
equitable  title. 
C  406  ]  His  Lordship  then  told  the  witness  that  he  could  not  compel 
him  to  produce  the  warrant  of  attorney,  but  tliat  he  might  do  as 
he  pleased;  and  the  witness  refused  to  produce  it.  f 

Erskine^  GibbSf  and  Marryatt  for  the  plaintiff. 

LaWf  fVoodf  and  GiUs  for  tiie  defendant. 


Same  da  f, 

Moiieylentto 
ODC  paito^, 
for  his  own 
cxpeocei 
whileengaged 
in  the  partner- 
ship Ixisiness, 
•hall  be  derm- 
cd  a  partner- 
ship debt. 


RoTHWELi.  r.  HuHPHRETS  and  Howell. 

A  SSUMPSIT  for  money  lent. 
^^     Plea  of  the  general  issue. 

Th^  defendants  were  partners,  linen-drapers,  in  LonJan  g  the 
plaintiff  was  a  fustian  manufacturer  at  Manchester.  Haaodlf  one 
of  the  defendants  had  gone  down  to  Manchester^  to  purchase 
goodsun  the  way  of  his  trade,  and  had,  in  fact,  purchased  frodi  the 
plaintiff  to  the  amount  of  500/.  Being  about  to  returii,  be 
borrowed  10/.  from  the  plaintiff,  to  defray  his  expences  to  lUm* 
don  g  and  having  drawn  a  bill  on  the  honse  in  London  for  the 
amount  of  the  goods,  he  included  in  it  the  10/.  so  borrowed; 
and  the  bill  was  drawn  fi>r  .510/. 

Before  the  arrival  of  the  gootls  in  Londonj  Humphreys  and 
Hcftiodlf  the  defepdants,  liecame  insolvent,  and  the  pluintifF 
stopped  the  goods  in  transitu ;  so  that  the  bill  was  never  pre- 
sented; and  the  action  was  brought  to  recover  the  J  01.  lent  only. 

These  facts  were  proved  by  a  witness  called  by  the  plaintifllv 

The  defence  reli^.upon  was,  iliat  the  acticm  was  br<>tiglit 
againsjt  both  partners  for  u  loan  of  money,  admitted  by  the  cvi-- 

dcnce 
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daic^  to  have  been  made  to  one  of  them;  and  which  therefore       1795« 
could  not  be  supported. 

*Lord  Kenton  said,  that  though  the  loan  of  monej  was  to  one 
qf  the  partners,  it  was  lent  to  him  while  employe4  on  the  partr    HuMBnunrs 
nership  bqsiness,  and  on  its  account;  that  as  suobf  it  was€om«     uoJ^^kll 
peient  to  him  to  bind  the  partnership  to  the  payment  of  a  debt     [  «407  '] 
so  oontraoted,  and  which,  in  fact,  he  had  done^  by  incbiding 
the  money  lent  in  the  same  bill  with  that  for  goods  sold  elearly 
oil  the.  partnership  account* 

Verdict  for  the  plaintiffl 
.  Enkine  and  Wigley  for  the  plaintiff. 

Gibbs  and  Espinasse  for  the  defcpdanta* 


Webster  et  alt.  r.  Foster.  Tuesday^ 

Dec.  15th. 
'T^HIS  was  an  action  on  a  policy  of  insurance  on  tlie  ship  what  ihall 
•       Caroline,  from  Liverpool  to  the  BoUic^  with  salt,  and  back  ^^^^' 
again  to  the  port  of  London^  dated  the  2Sd  of  Odober  1794.       cunutances 

In  Jttgttst  1794,  tlie  plaintifis  cfibcted  a  policy  on  the  ship  in  «i^cientto 
qnesUon,  at  HuUj  for  600L  aroidapolicy. 

The  ship  was  tlien  at  Belfast  in  Irehmi.  She  returned  firom 
thence^  after  effecting  the  policy,  and  sailed  from  Lioerpool  on 
the  7th  of  September^  and  was  captured  on  the  19th  of  the  same 
month.  ' 

For  the  plaintiflfs,  it  was  stdtcd,  that  being  in  Ltmion  an  tfie 
1 3tb  of  October  following,  and  finding  themselvea  uBdee*in«ired, 
they  had  written  to  their  correspondent  in  Hull  to  effect  a  further 
insurance;  that  in  consequence  of  a  correspondence  uetween 
them  and  their  correspondent  there,  who  at  first  declined  effect- 
ing the  insurance,  on  account  of  the  premium  being  much  [  408  ] 
advanced,  the  policy  was  not  effected  till  the  t^Sd  of  that  month. 
It  was  also  stated  by  tliem,  that  the  master  of  the  Caroline^ 
though  captured  on  the  19tli,  had  been  carried  into  North  Bergen^ 
and  that  they  had  not  lieard  from  liim  till  the  50th  oS  October. 

The  broker  who  effected  this  insurance  was  called |  and  be 
stated^  that  in  answer  to  the  inquiries  bf  the  defendant  and.  Uie 
diher  underwriters,  respecting  the  sailing  of  the  abip^  he  boil- 
aiiswered|  that  he  knew  nothing  about  her,  having  received  no 
i»fiNmifition  on  the  subject  from  the  plaintiff. 

JEnlane^  for  the  defendant,  contended,  that  tliis  policy  was 
clearly  void.    He  stated,  that  there  was  a. regular  list,  called  the 

SoMid 
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W188TIR 
etalt. 


t  409  ] 


Sofmd  Usij  which  contained  an  account  of  all  shijps  which  gd 
to  the  BaUicj  all  of  whom  touch  at  Elsineur  to  pay  the  Sound 
duties;  that  the  voyage  from  England  thither  could  be  performed 
in  from  fourteen  to  eighteen  days,  and  the  list  be  brought  to* 
England  in  ten  or  twelve.  From  thence  he  inferred  that  the 
plaintifi  must,  long  before  the  effecting  of  the  policy, -have 
known  whether  the  Caroline  was  a  missing  ship  or  not,  she 
having  sailed  from  Liverpool  the  7th  of  September;  not  one 
circumstance  of  which  they  had  communicated  to  the  under**  * 
writers. 

Lord  KfiNTOM  then  observed,  that  there  was  another  drcnm-* 
stance  which  appeared  to  him  to  be  decisive  against  the  polt(5y, 
which  was,  that  though  the  vessel  had  sailed  near  six  weeks  before 
the  plaintiffs  gave  instructions  for  the  policy,  they  had  not  com- 
municated this  circumstance  to  the  broker,  but  had  been  com* 
pletely  silent  on  the  subject ;  that  the  circumstance  of  their  being 
then  in  Ixmdon  when  the  policy  was  effected,  was  remarkable^  ft^ 
th^  had  not  attempted  to  effect  the  policy  in  London^  where  tbecir« 
cumstance  might  probably  be  inquired  into,  but  had  chosen  to  give 
orders,  by  letter,  to  have  the  f>olicy  done  at  HuUy  and  cautiously 
avoided  saying  any  thing  as  to  the  sailing  of  the  vessel.  That' 
was  an  atteinpt  at  evasion,  and  a  concealment  of  circumstancea 
sufficient  to  avoid  the  policy. 

The  jury,  which  was  a  special  one,  concurred  with  his  Lordship* 

The  plaintiff  was  nonsuited. 

Gibbs  aiid  Park  for  the  plaintiffs. 

Erskine  and  Bmsell  for  the  defendant. 

Vide  Seaman  v.  FonnereaUf  9  Stra.  1183.    S  Burr.  1909* 


DoxoN  V.  Haigh  et  alt. 

rpHIS  was  an  action  on  the  case,  on  a  special  agreement*  - 
•^      Plea  of  the  general  issue. 

The  agreement  as  stated,  was,  that  the  plaintiff,  being  acre*- 
ditor  of  Swan  and  Oddie^  and  they  having  become  insolvent,  had 
assigned  all  their  effects  to  the  defendants,  as  trustees,  for  the 
general  benefit  of  their  creditors ;  and  the  plaintiff  having  refused 
to  come  in,  the  defendants,  in  order  to  prevent  the  deed  from 


9l^ednesday% 
Dec.  16th. 

When  a  deed 
itiopos- 
senion  of  the 
defendant, 
who  has  no- 
tice to  pro- 
duce it,  but 
does  not,  an 
examined 
copy  is  evi- 
dence, with- 
out proof  of  the  defendant's  execution  of 


it. 


being 
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being  defeated,  had  entered  into  an  agteehlent  to  secure  to  them        1795a 

bjr  good  bills  2400/.  part  of  a  debt  of  3000/.     The  declaration        

then  averred,  that  in  pursuance  of  such  agreement,  and  by  the       ^^^ 
direction  of  the  defendants,  the  plaintiff  had  dravm.  bills  on       Haigh 
Gibson  and  Johnson^  which  had  not  been  accepted;  by  reason        ^^ 
whereof  the  defendants  became  liable^  under  the  agreement,  to 
secure  to  him  so  much  money.  [  410  ] 

The  plaintiff  had  given  notice  to  the  defendants  to  produce  the 
composition-deed. 

The  defendants  denied  having  it. 

The  plaintiff  then  offered  a  copy;  and  to  make  it  evidence, 
proved,  that  the  deed  had  been  in  the  possession  of  Mr.  Bolton^ 
who  had  been  attorney  to  Haigh  the  defendant ;  und  a  clerk  to  the 
attorney,  for  the  plaintiff,  proved  that  he  had  examined  the  copy 
oflered  in  evidence  with  the  original  with  a  clerk  of  Mr.  Bolton. 

ilr.  BoUan  was  himself  called,  and  stated,  that  he  had  had 
the  deed  in  his  possession,  and  that  he  had  searched,  but  could 
not  then  find  it ;  and  rather  believed  that  he  had  handed  it  over 
to  Haigh  the  defendant. 

MingayfoT  the  defendants,  contended,  that  this  did  not  make  : 
this  attested  copy  evidence,  for  that  it  was  necessary  to  prove  the  . 
execution  of  the  original  by  the  defendants. 

Lord  Kenyon  said.  That  it  was  not  necessary.    If  the  origi- 
nal itself  had  come  out  of  the  defendants'  hands,  it  would  not     [  411  1 
have  been  necessary  to  have  called  the  subscribing  witness;  and 
the  case  of  its  being  a  copy  could  not  vary  the  rule. 

Mingay  then  asked  if  there  were  not  more  parts  of  this  com-  Though  there 

position-deed  than  that  proved  to  have  been  ih  Mr.  HaigK%  ^^^^^ 

possession  ?  and  proposed  to  prove  that  there  were ;  and  that  if  one  which  is 

so,  the  plaintiffs  should  have  produced  one  of  them,  and  could  ^  ^he  ddeod- 
•  •        . «  aiit*8  posaesai* 

Dot  give  f.  copy  m  evidence.  on,  buTvSb 

Lord  Kenton  ruled,  that  though  it  appeared  that  there  were  does  ^^p^ 
other  parts  of  this  deed,  yet  if  they  were  not  accessible  to  the  notice  the 
plaintifl^  he  would  admit  the  copy  in  evidence*  plamt^is  not 

It  was  accordingly  admitted  and  read,  d^b^^^ 

In  the  course  of  the  causey  a  witness  was  called  for  the  plain-  dence  one  of 
tiff.     In  the  course  of  his  examination,  a  question  was  asked.  ^ mavSJe 
He  appealed  to  the  Lord  Chief  Justice,  whether  he  was  bound  a  copy  hi  e?i- 
to  answer  it,  as  the  answer  might  subject  him  to  Uie  pajrment  of  ^^^^* 
a  sum  of  money.' 

Mingajf  told  him,  that  he  need  not  answer  it* 

Lord 
3 
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IT9S.  ^Loid  Kbhyon  taid,  that  general^  a  witncsi  being  mBkgMeA 

--|---  to  a  civil  right,  in  eomeqnence  of  an  answer  to  a  qnertidii  pot 
^^^^^^  to  himt  would  not  warrant  him  in  refusing  to  answer,  as  tb^  rrie 
llAienb      was  rather  confined  to  a  criminal  one.    But  a  witnMi  shottld 

•A  mlWLu  U  *^  ^  atked  a  question  whidi  might  charge  himseir  obKqody 

not  boood  to   by  bis  answer,  where  there  could  otherwise  be  no  dtred'etlieiioe 

^T^Hfl^  or  charge  against  him. 

8wer  to  which  .  The  plaintifF  having  failed  in  proving  any  undertakli^  in 

inayobKfuely  writiji|»  under  the  statute  of  frauds,  was  nonsuited. 

cbxntc  niiDf 

whea  there  ErsHne,  Gibbs,  and  Giles  for  the  plaintifT.      * 

csB  be  DO        .    Mitigay  and  Shipherd  for  the  defendants. 

odierdiiect  ^  ^  ^ 

evidence 

faMth 

idemsod. 


Mnnsthim^  Yidt  JUm v. MUdlezoyf a  TirmRep.4U 

cttadeii 


Tim-jdiWf  Leigh  v.  Mathrr. 

J}ec.  17th. 

Whst  is  the     IHpHIS  was  an  action  on  a  policy  of  insurance  on  the  ahlp 
5S^^roSu  PaUiser^  at  and  from  Georgia  to  Jamaica^  and  till  .moored 

inapoBcyof  twenty-finir  hours  in  safety.    The  policy  was  on  the  ship  «nd 
insQiaocey        jm-wii 

«to and  8°^** 

until  moored        The  ship  sailed  from  Georgia^  and  arrived  at  MotUegth^Bt^f^ 

Vj^^^  ^  in  thifc  island  of  Jamaica.  She  remained  there  for  nearly  a  month, 
and  then  sailed  for  St.  Amt%^  in  that  island,  and  was  lost  in  ber 
passage  thilher. 

The  defence  was,  tliat  the  policy  ended  on  the  ship's  arrival 
at  MofUegO'Bay  and  remaining  there  twenty-four  hoors^'  and 
that  the  loss  was  therefore  not  within  the  policy,  it  having  bapl 
pcned  after  her  departure. 

Erdntte  for  the  plaintiff,  contended,  that  the  policy  being  fal 
general  terms  <<  to  Jamaica^^  that  it  meant  to  include  all  thtf 
ports  in  that  island  to  which  any  part  of  her  cargo  was  to  be  de- 
livered ;  and  contended  that  it  was  matter  of  evidence  to  die«^ 
[  il5  }  to  what  port  in  fact,  she  was  bound.  He  contended,  that  in  tfata 
respect  there  was  a  difference  where  the  policy  was  on  the  Ibip 
and  on  goods,  and  that  the  policy  would  cover  the  latter,  though 
liot  the  ftriner. 

Lord  Kenyon  said,  that  where  a  ship  is  insured  Xo  any  par* 
ticdar  port  of  delivery,  if^  by  stress  of  weather,  she  is  forced 
into  a  different  port,  and  there  discharges  part  of  her  cargo,  and 
afterwards  proceeds  to  her  port  of  delivery,  he  was  of  opinion 

5  that 
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tbtk  the  policy  remainetl  good ;  but  that  where  a  ship,  under  a        1795. 

g^nersl  policy  to  Jamaica^  and  until  moored  twenty4bttt*  hours, ' 

came  to  any  port,  and  there  voluntarily  remained,  and  discbai^ged 

ptfit  of  her  cargo,  such,  in -his  opinion,  put  an  end  to  the  policy     Mathir* 

after  remaining  there  twenty-four  hours,  whether  the  policy  w^t 

on  Mp  or  on  goods*    His  Lordship,  however,  left  die  jury  to 

state  their  ideas  as  to  the  policy. 

-  The  jury  said,  that  when  a  person  insured  goods  to  a  pe]ti«> 
ottlar  port,  though  the  ship  might  touch  at  another  port,  and 
remun  there  for  twenty-ibur  hours,  that,  notwithstanding,  the 
poRcy  remained  in  force;  but  that  where  the  same  person  in- 
sured both  ship  and  goods,  as  in  the  present  instance^  there^  by 
tlfic  touching  at  any  port  and  remaining  there  twenty-four  hours, 
^he  policy  was  discharged  as  to  all  other  ports. 

Lord  Kenyon  assented  to  this  distinction,  and  the  plaintiff 
^^thdrew  his  record. 

Erskine  and  Giles  for  the  plaintiff. 

-  Xatiy  Gibbsy  and  Fark  for  the  defendant. 


'  Akeus  ^.  Thornton.  L  *i*  1- 

Friday^ 
Dec.  isth. 
"  A  8SUMPSIT  on  a  policy  of  insurance  on  the  ship  Dmtgldi^  in  an  action 
'^^  from  St.  Vincent's  to  London.    Lost  by  capture.  '         oA  a  policy  of 

•  The  policy  was  underwritten  on  the  l6th  of  May ;  the  vessel  against  the  in- 
^ted  sailed  from  St.  Vincenft  on  the  I5th  of  March.  surer,  other 

*  The  underwriters  had  contested  the  payment  of  this  loss,  on  ^hose  names 


"^e  ground  that  they  had  not  been  inforiifed  at  the  time  of  their  are  on  the  po* 

'^mhscribing  the  policy,  that  the  ship  had  sailed  the  15th  March^  petent'wi^^* 

^tAAn  such  case,  they  contend^,  she  would  have  been  deemed  a  newest  as  well 

:3nis8ing  ship,  and  so  would  not  have  been  underwritten  for  the  ?J^"^ 

^^common  premium.  on  the  policy 

A  withessof  the  name  of  Wallis  had  been  the  broker,  who  Jj  to  discredit 

Tbad  effected  the  policy,  and  swore  that  he  had  informed  th^  of  a  witness 

Underwriters  of  the  circumstance  of  the  ship's  sailing  on  the  day  "r?°  whose 
_^       .        I  «r  o  ^    evidence,  as 

onentioned.       ^  toarepresen- 

The  cause  tried  immediately  before  the  present  was  a  cause  of  tation,  a  for- 
^ers  V.  Akas ;  the  same  defence  had  been  made,   Wallis  had  ^  the  same 
given   the  same  testimony,  and  the  jury   had  found  for   the  poHcyhad 

pontiff-  .    SS^dt 

Vol.  I.  Q  To 
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V. 

Thornton. 
[  «5  1 


To  prove  that  no  representation,  as  stated  by  WaUUy  had  beta 
made,  LawcsSkd  several  of  the  underwriters,  whose  names  were 
on  the  policy. 

Enkine  objected  to  their  testimony.  He  admitted  that  tha 
case  of  Burt  r.  Baker^  3  Term  Bep.  26,  had  decided,  that  aoit 
underwriter  might  be  a  witness  in  an  action  on  the  pdiqr ;  but 
contended,  that  this  case  did  not  come  within  the  rule  establishad 
in  that :  first,  because  the  underwriter  did  not  come  merdy  to 
prove  a  question  on  the  poliqr,  but  to  endeavour,  by  his  evideaoi^ 
to  destroy  the  credit  of  Walli/s  testimony;  and,  secondly,  ThtlL 
as  a  verdict  had  been  given  in  the  preceding  cau«^  on  the 
evidence  of  fVaitiSf  if  he  was  discredited  by  the  verdict  of  this^ 
the  former  verdict  could  not  stand,  nor  any  future  one  be  r»* 
covered  against  the  underwriters,  who  were  now  ottatmi  aa 
vsdtnesses. 

Lord  Eenyon  said,  that  the  case  of  Bwi  v.  Baker  had  I 
decided  on  much  deliberation,  and  had  established  the  < 
tency  of  underwriters  being  witnesses  on  cases  respecting  poli- 
cies which  they  themselves  had  subscribed;  that  though  the 
objection  left  their  interest  in  a  strong  point  of  view,  as  matter  of 
otuBervation  on  their  credit ;  yet  still,  under  the  authority  of  that 
case,  he  must  receive  their  testimony. 

They  were  received ;  but  the  jury  found  a  verdict  for  the 
plaintifip. 

Erskine,  Shepherd^  and  Giles  for  the  plaintiff. 

Law  and  Gibbs  for  the  defendant. 

Burt  V.  BaJter,  s  Term  Rg^  ss.  and  Case,  iM. 


t  416  J 
Same  dajfm 
What  it  the 
legal  con- 
struction of 
the  usual 
words  in  po- 
licies of  in- 
surance, 
«  Free  from 
averafleyun- 
less  the  8hn> 
be  stuuided.'' 


Burnett  v.  Kensington. 

npHIS  was  an  action  on  a  policy  of  insurance  on  a  cargo  of 
-^  fruit  shipped  at  and  from  Malaga  in  SpaiujXo  Plymouth  or 
Portsmouth. 

The  question  turned  on  the  usual  exception  at  the  bottom  of 
all  policies  of  insurance,  *<  Fruit,  &C  to  be  free  from  average^ 
unless  general,  or  the  ship  be  stranded.'' 

The  loss  in  question  was  claimed,  as  having  arisen  from  the 
<<  ship  having  been  stranded." 

The  facts  of  the  case,  as  they  appeared  in  evidence^  were^  that 
the  ship  sailed  from  Malaga  on  the  SOth  November  1794.    On 

the 
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Ihe  8th  of  Jamuuy  she  put  into  Ov(Ahaven.    She  sailed  from       17M» 
thence  on  the  27th,  and  on  the  same  day  made  the  Lanfs  End.       '^ — 
Ob  the  S9th,  in  ooming  up  the  Channel,  die  dro?e  on  a  ridge    '^'^'^ 
cf  rocks,  which  broke  part  of  her  bottom ;  and  thoogh  perfectly  Kamnaratu 
diy  daring  the  whole  preceding  part  of  her  voyage^  she  became 
ao  leaky,  that  notwithstanding  the  pumps  were  kept  continually 
working,  she  had  between  two  and  three  feet  water  in  her  hold. 

By  a  fortunate  shifting  of  the  wind  she  was  got  off,  but  so 
kal^,  that  the  pilot  ran  her  on  shore  in  S^.  Martha  Batf^  where 
dbe  6argo  was  taken  out  and  the  vessel  repaired.  Thirty  chests 
if  oranges  were  found  to  be  spcnled ;  and  the  diip  afterwards 
pioceeded  to  her  port,  and  disdiarged  the  rest  <^  her  cargo.  [  ^H  ] 
The  action  was  brought  to  recoyer  the  value  of  these  chests  of 
Qimgea. 

In  the  course  of  the  evidence,  ErsUne  examined  a  witness  for  Where  a    ^ 
Ihe  defendant,  who  was  the  captain  of  the  vessel,  whether  the  loss  ^^a^^ 
of  the  oranges  arose  from  the  sea,  or  from  the  decay  to  which  havesufiered 
thai  kmd  of  fruit  waa  peculiarly  subject.  iS*!^^ 

The  plaintiff  objected  to  it  atnuxied,  it 

ErsUne  contended,  that  the  lose  of  the  goods  must  appear  to  ^^^^^^ 
proceed  from  the  stranding,  otherwise  the  loss  was  not  within  the  policy, 
the  policy.  fronn^^aterer 

Lord  Kenton  ruled,  that  it  was  not  to  be  canvassed,  under  jury  may  have 
this  clause  in  the  policy,  fit>m  what  cause  the  injury  to  the  cargo  arisen. 
proceeded  :  but  where  the  ship  was  stranded,  it  must  be  ascribed 
to  the  stranding,  and  be  taken  to  have  arisen  from  that;  so  that 
die  injury  was  covered  by  the  policy. 

It  then  became  a  question.  Whether  this  was  a  stranding  of 
the  vessel  within  the  policy? 

Gibis^  for  the  plaintiff,  contended,  first,  that  any  casting  of 
the  ship  upon  any  solid  body,  over  which  the  sea  flowed,  whether 
it  was  sand,  gravel  or  stone,  was  a  stranding  of  the  vessel ;  and 
from  thence  he  concluded,  that  the  ship's  running  on  the  dioal 
of  rocks  was  a  stranding. 

But  if  that  was  doubtful,  he  insisted  that  the  running  the  ship 
aground  in  St.  Marias  Bajf^  being  done  by  the  master  and  ma- 
riner in  the  course  of  the  voyage,  and  for  the  protection  of  the 
ship  and  cargo,  was  clearly  a  stranding  within  the  meaning  of 
the  policy. 

On  the  other  hand,  Erskine^  for  the  defendant,  contended,     [  418  ] 
that  neither  in  the  language  of  a  sailor,  nor  according  to  the 
legal  meaning  of  the  term,  as  a{^ed  to  policies  of  insurance, 

Q  2  could 
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J  795.       could  the  construction  contended  for  by  the  plaintiff  be  the 

true  one. 

^^  If  that  was  the  construction,  the  clause  would  be  useless^  and 

Kemsuigton.  the  insurer  liable  in  every  case ;  for  if  the  ship  got  aground  in 
working  out  of  harbour,  or  touched  ground  any  wha*e  in  the 
course  of  her  voyage,  though  she  afterwards  completed  it^  that 
would  be  a  stranding  of  the  vessel,  and  would  cover  any  average 
loss  the  fruit,  &c.  might  sustain,  and  which  might  have  aris^i 
from  any  other  cause. 

He  argued,  that  the  clause  was  introduced  in  favour  of  the 
underwriters,  to  guard  them  from  petty  losses,  on  account  of  the 
{perishable  nature  of  these  commodities;  and  instanced  a  caae^ 
which  was  an  insurance  on  fish  ;  which,  though  it  came  to  the 
port  of  delivery  putrid  and  totally  unfit  for  use,  yet  was  held  Dot 
to  be  within  the  policy. 

The  construction,  therefore,  he  maintained  to  be  the  true  one 
of  the  stranding  of  a  ship  was,  where  she  ran  aground  and  bilged^ 
so  that  her  cargo  was  obliged  to  be  taken  out,  and  sent  in  other 
vessels  to  her  port  of  delivery. 

He  concluded  with  observing,  that  if  the  bare  act  of  running 

aground  was  to  subject  the  underwriters,  that  they  would  be  at 

{  419  ]      the  mercy  of  every  master  of  a  ship,  who,  if  he  had  a  prospect  of 

a  bad  market,  might  run  his  ship  aground,  and  cover  his  losses 

by  that  means. 

Lord  Kenyon  said,  that  it  was  agreed  on  both  sides,  that  no 
judicial  determination  had  ever  taken  place  as  to  the  construction 
of  this  term ;  that  he  was  not  competent  to  give  any  opinion  at 
to  its  import,  but  left  the  jury  (which  was  a  special  one  of  nler* 
chants)  to  say  what  was  the  proper  meaning  to  affix  to  it. 

The  jury  found  a  verdict  in  these  words :  "  We  think  this 
accident  was  attended  with  all  the  effects  of  stranding,  and 
that  the  plaintiff  is  entitled  to  a  particular  as  well  as  general 
average." 

Gibbsy  Parky  and  Copper  for  the  plaintiff. 

Erskine  and  Shepherd  for  the  defendant. 

£MD   OF  MICHAELMAS  TERM   IN   THE   KING^S   BENCH. 
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IN  THE  COMMON  PLEAS. 

SITTINGS  AFTER  MICHAELMAS  TERM  AT         [  420  ] 
WESTMINSTER. 

Ford,  Gent.  v.  Maxwell,  Gent.  Dee.  4th. 

'T|'^HIS  was  an  action  on  the  case,  brought  to  recover  the  ba-  Where  busi- 

■^    lance  of  the  plaintifTs  bill  for  business  done  by  him  as  a  Jo^ebySS''" 

solicitor  in  the  Court  of  Chancery.  attorney  for  a 

The  defence  relied  on  for  the  defendant  was,  that  no  bill  fljt^^^j^Lp 

signed  had  been  delivered  to  the  defendant  a  month  before  the  comes  himself 

bringing  of  the  action,  under  the  stat  2  G.  II.,  which  was  a  an  attorney, 

ground  of  nonsuit.     The  second  ground  of  defence  was,  that  the  the  time  of 

defendant  had  married  a  ward  of  the  Court  of  Chancery ;  that  the  bill  deli- 

the  suit  upon  which  the  present  demand  arose  was  instituted  norsowhea 

there  on  that  account,  and  several  infants  had  been  necessarily  the  business 

made  parties;  that  an  order  was  made  referring  the  bill  to  the  J^c^pld^ff, 

master  to  be  taxed,  who  had  taxed  it  accordingly ;  which  bill  in  an  action 

the  defendant  had  paid,  and  now  insisted  that  the  plaintiff  could  ^IgSrotdel 

daim  no  more  than  what  had  been  so  allowed  by  the  master.         liver  a  bill 

To  the  first,  it  was  answered,  that  the  defendant  was  himself  an  "Soea» 

Stat,  s  C.  2. 
attorney ;  and  that,  under  stat.  J  2  G.  II.  c.  13,  it  was  not  neces* 

sary  to  deliver  a  bill  to  him. 

Cociellf  Seijeant,  for  the  defendant,  contended,  that  this  sta-     [  421  ] 
tute  only  went  to  cases  where  the  defendant  was  an  attorney  at 
the  time  of  the  business  done  :  and  then  proved  the  defendant's 
admission  as  an  attorney  to  have  been  in  the  course  of  the  pre- 
sent year,  and  the  business  done  long  before  his  admission. 

Eyre,  C.  J.  said  that  he  would  not  decide  the  point  at  Nisi 
JPriuSf  but  would  reserve  it. 

As  to  the  second  point,  the  Chief  Justice  asked,  if  in  the  case 
of  a  reference  to  the  master,  where  costs  are  directed  to  be  taxed, 
and  infants  are  parties,  the  master,  in  such  case,  taxes  the  cause 
Ub  between  party  and  party,  or  as  between  attorney  and  client. 
.  The  counsel  for  ihc  defendant  then  called  the  mastcc's,  clerk, 
who  swore,  that  in  such  taxation  it  wixb  uo. between  party  and 
party. 

Upon 
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[  *92l 


Upon  this  evidence  his  Lordship  ruled,  that  the  plaintiff  was 
entitled  to  recover  the  di£ference  of  costs,  as  between  attorney 
and  client,  from  those  as  between  party  and  party. 

The  plaintiff  had  a  verdict  accordingly. 

Williamsy  Serjeant,  and  Praed  for  the  plaintiff. 

CockeUf  Serjeant,  and  Hunter  for  the  defendant. 

In  the  next  tenn  the  defendant  moved  for  leave  to  enter  up  a  noDtoit  on 
the  poiot  reserved.  TheCoort  were  of  opimon,  that  the  statute  did  not  apply 
to  cases  only  where  the  defendant  was  an  attorney  at  the  time  of  delivering 
the  bill,  though  not  so  at  the  time  of  the  business  doac)  for  the  object  of 
the  statute  being  to  prevent  exoibttant  chaiijesy  by  giving  time  to  have  die 
biU  tasced,  where  the  defendant  was  an  attorney  at  the  time  of  the  biU  ddif«^ 
that  incoQvenienoe  could  not  luf)peo»    So  the  nde  was  refused. 


Where  the 
cause  of  ac« 
tm  is  to  re* 
cover  niy 
costs  of  ex* 
penoesniuch 
hsfebeeiiinv 
curred  in  an 
actioii,aDd 
which  is  so 
stated  in  the 
dedaratioB, 
thepattycaa- 
potgointo 
any  evidence 
IM  to  those 
costs,  without 
producing  the 
proceedinjgsin 
Stt^  original 
action,  vide 
$•  P.  ante 
Parry  v.  CoU 


i  ws  ] 


Herbert  v.  Jon£s« 

npHE  dedaradon  in  this  case  stated,  ^  that  the  plaintiff  having 
^  before  that  time  brought  an  action  for  a  certain  sum  then 
due  and  owing  from  the  defendant  to  the  plaintiff  for  work 
done^  that  whilst  the  said  action  was  then  depending,  in  consir 
deration  that  the  plaintiff  would  cause  an  arbitration-bond  to 
be  prepared,  for  the  purposes  of  referring  the  charges  for  such 
work  and  labour  to  arbitration;  and  also  in  consideration  that 
the  plaintiff  would  proceed  no  farther  in  such  action,  die  defen^' 
dant  undertook  to  refer  the  said  account,  and  to  execute  the  tfaid 
arbitratioii»bond. 

The  declaration  then  averred,  that  the  plaintiff  had  always  been 
ready  to  refer  the  said  account,  and  had  arbitration-bonds  pre- 
pared, but  the  defendant  refused  to  execute  the  bonds,  or  to  refer 
the  several  matters  of  the  account. 

There  were  other  counts  for  work  and  labour,  with  the  usual 
counts. 

Plea  of  the  general  issn^  with  notice  of  set-off 

The  plaintiff  was  a  plasterer,  and  an  action  had  been  brought 
for  woric  done  for  the  defon&int ;  the  charges  in  it  had  been 
oontetted;  andtiiey  were  the  object  of  the  reference. 

The  plaintiff  proved  the  work  done,  and  was  prooeedliig  to 
prove  the  expences  in  preparing  the  arbitration4xmd8,  and  the 
aecesMiy  expences  in  attendances  on  the  defendant  and  his  afe- 
tomeyt  together  with  the  amouBi  of  his  own  attorney's  bill  in 
the  cause. 

CkKkelh 
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Codtellj  Serjeant,  objected  to  going  into  this  evidenoe^  until  the 
plaintiff  bad  sbewn  tbe  writ  or  proceedings  in  tbe  original  cause. 

For  the  plainti£^  it  was  contended  that  tbe  object  of  tbe  first 
count  was  to  recover  damages  for  the  defendant's  refusal  to  re- 
fer the  matters  in  disput^e.  After  sudi  agreement  to  refer  tbe 
matters  in  dispute^  an  eiq>ence  incurred  in  proceeding:  this, 
therefore,  was  the  ground  of  the  action,  and  tbe  proceedings  in 
the  cause  only  inducement 

Eybe,  Chief  Justice.  The  plaintiff,  in  bis  declaration,  avers 
that  a  cause  was  depending^  which  the  parties  agreed  to  refer. 
The  existence  of  a  cause  forms  the  foundation  of  the  plaintiff's 
action,  as  in  case  there  was  no  causey  there  was  no  ground  of  ac- 
tion. It  is  therefore  a  material  averment  in  the  declaration,  and 
must  be  proved,  otherwise  the  plaintiff  can  only  recover  on  the 
count  for  work  and  labour. 

Tbe  plaintiff  was  not  prepared  with  evidence  to  shew  tbe  pro- 
ceedings in  the  cause,  and  therefore  took  a  verdict  for  tbe  work 
and  labour  only. 

Adair^  Serjeant,  and  EipUuuse  for  tbe  plaintiff. 

Cockelk  Serjeant,  for  the  defendant 


17W. 
Hbrbi^t 

JONflB. 


SITTINGS  AFTER  TERM  AT  GUILDHALL. 


[  «♦  ] 


OXLKY  V.  YOUH G  &  alt 

rilHIS  was  an  action  on  the  case,  on  a  special  i^greement 
^    Plea  of  the  general  issue. 

The  agreement,  as  it  appeared  in  evidence^  was  as  follows; 

Oxley^  the  plaioti£^  was  a  manufacturer  at  Norwich^  and  in 
month  of  February  179S,  he  received  an  order  from  BUhram  of 
Oottingefh  fof  a  quantity  of  goods  to  the  amount  of  S60/.  The 
letter  from  Bistram  contained  a  direction  to  him  to  draw  on  the 
drfendants  for  180/.  being  one  half  of  the  amount  of  the  goods 
tobefomisbed. 

On  receipt  of  this  letter,  the  plaintiff  wrote  to  the  defendaoti, 
desiring  their  concurrence  to  his  drawing  on  them  for  that  sum. 
The  defendants  at  first  declined,  but  afterwards,  by  a  letter  dated 
the  i2th  oi  February  1793,  they  wrote  to  Oxley^  that  having  re- 
ceived a  guarantee^  they  were  ready  to  accept  a  bill  to  the  amount 

required 


Weimtiayt 
Dee.  10th. 

Und^an 
agreemeiit  to 
tcceptabillat 
the  end  of 
nioemopths, 
for  goods  to 
be  shipped  foi 
abroad,  it  is 
necessary  to 

S've  notice  o- 
le  shipping. 


OZLEY 
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1795.       required  of  1302.,  the  bill  to  be  drawn  at  the  end  of  nine  months 
from  the  date  of  the  invoice  of  the  goods,  at  three  months'  date. 

Theplaintiff answered  this  letter,  by  acceding  to  the  terms  of 
YouNQ       {t,  and  accordingly,  in  the  summer  following,  shipped  the  goods 
for  Bistram^  to  the  amount  of  260/.,  and  at  the  end  of  nine 
months  drew  a  bill  on  the  defendants  for  ISO/.,  which  they  re- 
fused to  accept. 
[  425  ]         The  action  was  brought  for  breach  of  the  agreement  to  accept. 

It  was  stated,  and  not  denied,  that  on  the  6th  oi  September  the 
defendants  had  written  to  Norwich  a  letter  addressed  to  Oxte/lf 
to  know  what,  or  if  any  goods  had  been  furnished.  They  re- 
ceived, at  that  time,  no  answer  to  it ;  and  on  the  10th  of  the  same 
month  they  returned  their  guarantee.  The  reason  of  their  not 
hearing  Was,  that  Oxley  was  then  abroad  at  GoUiifgeUf  and  had 
left  no  person  to  conduct  his  business  at  Norwich ;  for  on  the 
1st  of  October  they  received  a  letter  from  Ox/ey,  dated  at  GoUin' 
gen  the  21st  of  September  preceding,  informing  them  that  -the 
goods  had  been  sent. 

The  defence  relied  upon  for  the  defendants  was,  that  they  had 
received  no  notice  of  the  shipping  of  the  goods  from  Oxley^ 
which  they  contended  was  necessary ;  in  consequence  of  which 
they  had  given  up  the  guarantee,  on  the  faith  of  which  they  had 
been  induced  to  undertake  the  acceptance  of  his  bills. 

The  counsel  for  the  plaintiff  relied,  that  no  notice  was  necessary 
of  the  time  of  the  shipping  of  the  goods,  their  agreement  being 
to  accept  a  bill  to  be  drawn  at  the  end  of  nine  months ;  and  that 
the  plaintiff  had  prematurely  parted  with  his  guarantee. 

Eyre,  Chief  Justice,  said,  that  as  to  the  point  respecting  no* 
[  426  ]  tice,  he  had  no  doubt.  It  made  no  part  of  the  original  con- 
tract that  notice  should  be  given;  and  therefore  he  was  of  opinion 
that  it  was  not  necessary.  That,  as  to  the  second  part,  it  was 
more  difficult,  as  it  appeared  tlicy  had  written  upon  the  6th  of 
September ;  and  on  the  iOth,  having  received  no  answer,  then  re- 
turned their  guarantee ;  that  he  was  of  opinion  this  was  done 
too  soon,  and  that  the  defendants,  therefore,  were  not  discharged, 
though  perhaps  it  might  be  otherwise,  if  the  defendants  could 
shew  any  special  damages  from  not  having  had  notice. 

The  jury  found  a  verdict  for  the  plaintiff.     Damages  1 30/. 

Le  Blanc,  Serjeant,  and  Sello?i  for  the  plaintiff. 

Jdairj  Serjeant,  for  the  defendant. 
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Fisher,  Gent.  v.  Leslie.  '  s^^  ^, 

nPHIS  was  an  action  of  assumpsit  for  money  lent,  with  the  com-  An  I.  o.  U. 
J-    mon  counts.       ,.    .        .^       .-  ^  ST^a 

Flea  of  the  general  issue,  with  notice  of  set-off.  debt  withoat 

To  establish  part  of  the  demand  claimed  by  the  plainti£^  be  ^  ^^^^^ 
produced  a  slip  of  paper  signed  by  the  defendant,  in  the  follow- 
ing words;  **L  O.  U.  eight  guineas,''  and  offered  this  in  evi- 
dence^ as  proof  of  so  much  money  due  by  him  to  the  plaintiff. 

'  Adair,  Serjeant,  for  the  defendant,  objected  to  its  being  re- 
ceived. He  said,  that  it  was  offered  cither  as  a  promissory  note  or 
a  receipt  for  money,  for  one  or  other  of  which  it  was  intended  to 
operate,  and  in  either  point  of  view  required  a  stamp. 

It  was  answered  by  Clayton,  Serjeant^  for  the  plamtifi^  that  it  £  427  1 
was  not  offered  in  evidence  in  either  point  of  view,  as  stated  by  the 
defendant's  counsel ;  but  as  evidence  of  an  account  stated  and^t- 
tled  between  the  parties,  and  a  balance  due  from  one  party  to  the 
other.  He  compared  it  to  the  case  of  an  account  settled  in  the 
books  of  parties,  and  a  balance  struck,  which  had  been  always 
received  as  evidence  pro  tanto,  without  any  stamp.  To  corro- 
borate what  he  contended  for,  he  gave  in  evidence  a  draft  by  the 
plaintiff  on  his  banker,  in  fiivour  of  the  defi^ndant,  of  the  same 
date  with  the  pa{)er  offered  in  evidence,  and  for  the  same  sum. 

The  Chief  Justice  said,  that  he  was  of  opinion  it  was  merely 
an  acknowledgment  of  the  debt,  and  neither  a  promissory  note 
or  a  receipt;  and  admitted  it  in  evidence. 

The  jury  found  a  verdict  for  the  defendant. 

Clayton,  Serjeant,  and  Jackson  for  the  plaintiff. 

Adair,  Serjeant,  for  the  defendant. 


D'ISRAELI  V.  JOWETT.  Saturday, 

Dec.  ISth. 

npHIS  was  an  action  on  a  policy  of  insurance  to  recover  an  To  prove  the 

-*-    average  loss  on  goods  shipped  on  board  the  %\\\p  Nereid,  glJUf^J^Qf  ^ 

from  Leghorn  to  London^  warranted  to  snil  with  convoy.  ship  under 

The  plaintiff  provcil  that  the  ship  sailed  from  Leghorn  to  St.  f°"][^',^^^^ 

Fiorcnzo  in  Corsica^  and  from  thence  under  convoy  of  the  Alcide  the  man  of 

inan  of  war  to  Gihialiar,  vhcrc  she  arrived  on  the  4lh  oi  AngiiSt.  war  which 

'  *^         convoyed  the 

v^n  floct  iti  cvi- 
dcocc. 
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179S.       On  the  12th,  she  sailed  under  convoy  of  the  Jmerica  for  Eng^ 
land:  they  were  put  back  by  contrary  winds,  and  finally  sailed 
on  the  16th.   She  parted  with  her  convoy  off  Idsbofiy  and  arrived 
jKwir.      M&ly  in  die  port  6[  London^  where  the  loss  Kappyfi^  while  she 
[  488  ]     was  unloading. 

The  captain,  <m  his  cross-csamination,  admitted,  that  daring 
Ills  stay  at  GibraUar  he  had  taken  in  a  parcel  of  goat-skins  and 
aome  wine. 

By  his  manifest,  dated  at  QibraUarp  he  had  stated  his  aailiug 
to  be  on  the  16th  of  August. 

Upon  these  fiK^  the  defence  was  grounded,  whidi  w«s^  that 
the  ship  was  warranted  to  sail  with  convoy;  that  the  convoy 
sailed  on  the  18th  of  Augustf  whereas  it  appeared  by  the  mani- 
fest, that  the  Nereidbad  not  sailed  till  the  16th.  This  interval, 
it  was  contended,  was  taken  up  in  taking  in  a  cargo  of  goat* 
akins  and  wine^  and  that  so  the  warrant  was  not  complied  with. 

7*o  prove  the  time  of  the  sailing  of  the  convoy  firom  GiindUa^^ 
the  counsel  for  the  defendant  produced  the  log4xx^  of  the 
America  and  the  Alcide  from  the  Admiral^,  by  one  of  the  offioem 
of  the  Admiral^,  where  th^  were  lodged. 

Adair,  Seijeant,  objected  to  Aeir  admissibili^. 

Etbs,  Chief  Justice^  said,  that  he  had  some  difficulties  as  to 
the  admissibility  of  this  land  of  evidence^  and  wished  that  the 
[  429  ]  opinion  of  the  Court  was  taken  on  it.  In  the  present  case^  there 
was  a  diflBsrence  as  to  the  two  ships;  the  Aldde  was  then  lying 
at  GibraUoTf  and  was  not  part  of  the  convoy;  the  entries^  them* 
fore^  on  her  log-book,  were  only  entries  of  the  transactions 
on  board  that  particular  ship,  and  could  not  therefore  be  ad« 
mitted  in  evidence.  But  his  Lordship  observed,  that  the  case 
of  the  America  was  different.  The  c^itain  of  the  Nereid  had 
stated,  that  he  had  put  himself,  at  Gibraltar^  under  the  convoy 
of  the  America.  As  the  motions  of  the  fleet  were  therefiire 
to  be  directed  by  her,  he  was  of  opinion,  that  the  log-book  of 
the  America  was  evidence;  and  his  Lordship  admitted  it  ac- 
cordingly. 

Entries  in  it  were  also  read  as  to  other  transactions  of  the  fleet, 
while  under  convoy  of  the  America. 

As  to  the  defence^  the  Chief  Justice  observed,  that  he  doubted 
whether,  in  case  the  defendant  had  made  out  in  evidence^  as  he 
stated  it,  it  would  have  been  sufficient,  as  the  ship  had  ultimately 
and  efiectively  sailed  with  convoy  on  the  16th  of  August  pur- 

3  suant 
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raant  to  the  warranty ;  but  as  the  captain  had  sworn  that  he  had        1795. 
actually  sailed  with  the  convoy  on  the  12th,  and  there  was  no 
evidence  to  contradict  it,  the  point  could  not  arise. 

The  jury  found  a  verdict  for  the  plainti£  Jowett. 

Adaivy  Serjeant,  Woodj  and  Wigley  for  the  plaintiff. 

Z>  Elanc  and  Hq^mood^  SegeantSg  for  the  defendant. 


Db  SyMOKS  t>.  MiNCHWICH.  Jlj 

Dec*  15dl. 
A  SSUMPSIT  for  goods  sold  and  deUvered.  SSiL 

-^T-  One  part  of  the  defence  wb%  that  the  action  was  brought  gWes  credit 
before  the  time  g^ven  for  credit  was  expired.  for  gpods  at 

In  the  course  of  the  evidence^  it  appeared  that  die  {Mntiff  had  the^^he 
sold  jewds  to  the  defendant  to  the  amount  of  5007.  for  ready  cannot  bring 
money^^as  the  plaintiff  asserted ;  but  as'a  witness  for  the  defendant  ^^^^^^ 
proved,  on  information  firom  the  plaintiff  himself  to  be  paid  for  expires.  But 
the  1st  of  2«fewi»J«- subsequent  to  the  bill  of  sale;  before  which  J^^'SS 
time,  namely,  on  the  22d  of  October^  the  action  bad  been  com-  sale,  or  if  the 
vK^mAMl  6^  was  pot 

■■*™^'  ^  bona  /Ue,^ 

To  rebut  this  defence  the  plaintiff  proved,  that  almost  fan-  party  may  soe 

■edittely  after  the  iaH  the  defendant  bad  pawned  the  jewels  f^Q°dia^^ 

with  different  pawnbrokers;  and  that  suspecting  the  defendant 

ntit  to  be  the  penon  he  represented  himself,  he  had  arrested 

him  before  the  time  alluded  to. 

Etrx,  Chief  Justice.  If  the  credit  given  was  voluntary,  sub- 
sequent Uh  and  not  making  any  part  of  the  original  contract,  it 
certainly  might  at  any  time  be  retracted;  but  if  it  made  part  of 
the  contract,  it  is  so  material  a  part  of  it,  that  if  the  nction  be 
brought  wiihin  the  time  limited  for  credit,  it  cannot  legally-  be 
supported,  unless  it  was  not  a  bondjlde  purchase  at  the  time  by 
the  vendee.  For  if  he  meant  to  impose  on  or  defraud  the  vendor 
of  his  goods,  the  defence  will  not  avaiL  But  those  are  circum- 
itances  for  the  consideration  of  the  jury  only ;  to  whom  he  left  it. 

The  jury  (which  was  a  special  <me)  found  a  verdict  for  the     [  4Si  ] 
defendtfit. 


Simpson 


000. 
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Mmiday  Simpson  v.  Hill. 

The  meidy     ^HIS  was  an  action  of  aasault  and  fidse  imprisonm^t 
gWng  a  per-     •*-     Plea  of  the  general  issue. 

to  a  pe^i^  '"^  imprisonment  complained  of  was,  that  the  defendant  sent 
ficer,  where  for  a  constable^  to  whom  he  gave  the  plaintiff  in  charge ;  but  the 
Devert^^  constable  never  touched  the  plaintiff,  or  took  her  into  custody^ 
the  person  of  or  used  any  words  expressing  that  she  was  a  prisoner;  for  th^ 
into  cttstodv  ^^^^^^^^  ^^  seeing  her  frightened,  said  to  the  constable^  that 
is  not  an  im-  be  would  not  trouble  him  further  at  that  time ;  and  the  constable 

su^iortanac*  Bond^  Serjeant,  for  theplainti£^  contended,  that  this  was  a 
coercion  of  die  plamtiff's  liberty,  by  reason  of  the  charge;  for 
that  during  that  interval,  she  could  not  go  where  she  pleased ;  and 
so  was  an  imprisonment,  which  would  support  the  action. 

EvBE,  Chief  Justice.  If  the  constable,  in  consequence  of  the 
defendant's  charge^  had  for  one  moment  takeu  possession  of  the 
plaintiff's  person,  it  would  be,  in  point  of  law,  an  imprison- 
ment, as,  for  example,  if  be  had  tapped  her  on  the  shoulder,  and 
r  432  1  ^^  ^*  You  are  my  prisoner;''  or  if  she  had  submitted  herself 
into  his  custody,  such  would  be  an  imprisonment;  but  the  merdy 
giving  her  in  charge,  without  any  taking  possession  of  the  person^ 
where  nothing  more  passes  than  merely  the  charge,  is  not,  by 
law,  a  &l3e  irnprisonment.  And  as,  in  the  present  instance,  the 
constable  did  never  take  her  into  custody,  and  the  defendant  with<« 
drew  his  charge  almost  as  soon  as  it  was  given,  such  is  not,  by 
law,  an  imprisonm.cpt. 

The  jury  found  a  verdict  for  the  defendant. 
.  Jiondy  Serjeant,  and  Vainer  for  the  plaintiff. 

yl(/air,  Serjeant,  and  Cochllj  Serjeant,  for  the  defendant. 


Tuesday^  KiNG  V.  SCRArE. 

Dee.  16  th. 

Where  aparty  ^^ASE  for  money  had  and  received, 

inrared  num-     \^   pj^^  of  tlie  general  issue. 

bersintheJot-        „,.  .  ,  i^  ,  '  r 

terywithA.,        Hie  action  was  brought  to  recover  several  sums  of  money, 

wlio  reinsured  .       .       i- .  i  i     ,    , 

llum  with  ihc  dclcndant  for  his  own  security,  in  which  he  h.id  a  prciit,  5uch  party  cannot 

maimain  an  action  against  the  ddlndiint  for  momy  hud  and  icccivcd. 

^  stated 
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King 


Stated  to  have  been  paid  by  the  plamtHF  to  the  defendant,  for 
illegal  insurances  in  the  lottery  in  the  years  1793  and  1794. 

A  witness  of  the  name.of  jF^Z/tm,  called  by  the  plaintiff,  proved  Scrape. 
that  he,  in  the  begining  of  the  lottery,  contracted  with  the  de- 
fendant to  insure  for  each  day  of  the  drawing  at  a  settled  price 
of  insurance  for  each  day;  diaC  he  made  insurances  with  different 
persons,  on  his  own  account,  which  he  had  re-assured  with  the 
defendant,  reserving  to  himself  a  certain  proG^t  per  cent. 

He  then  proved,  thai  King  the  plaintiff,  as  well  as  other  persons,     [  433  ]  | 
insured  the  several  numbers  which  he  mentioned,  with  him  (the 
witness), which  he  daily  re-assured  with  Scrape  the  defendant; 
but  added,  that  he  never  informed  Scrape  of  the  persons  whose 
numbers  he  had  insured.     This  transaction  was  in  1794. 

A  witness,  called  also  by  the  plaintiff,  proved  that  in  1793, 
King  had  insured  in  that  year  with  Scrape^  but  that  on  the  ba- 
lance of  the  account,  the  plaintiff  was  in  the  defendant's  debt; 
the  sums  paid  by  the  defendant  having  exceeded  the  money  re- 
cdved  as  premiums.     With  this  evidence  they  closed  their  case. 

Adair^  Seijt.  This  is  an  action  for  money  had  and  received. 
There  is  no  evidence  of  any  contract  between  the  plaintiff  and 
the  defendant  upon  which  the  action  can  be  founded.  The  money 
was  paid  to  the  witness  Feltouy  and  the  contract  was  with  him. 
The  plaintiff  should  therefore  be  nonsuited. 

For  the  plaintiff  was  cited  Clark  v.  Skee^  Covop.  197;  and  in- 
sisted that  the  action  was  maintainable,  and  the  witness  was  to 
be  deemed  as  agent  to  the  defendant. 

Eyre,  Chief  Justice.  The  case  cited  does  not  come  up  to 
the  present.  There  the  plaintiff's  money  was  paid  over  to  the 
defendant  by  the  plaintiff's  servant ;  the  properly  passed  directly 
from  the  plaintiff  to  the  defendant,  and  he  could  follow  it  into 
the  defendant's  possession.  But  in  the  present  cose,  the  property 
IS  changed  by  the  intervening  contract  with  Feltonj  and  became 
vested  in  him :  there  is  therefore  no  contract  with  the  defendant  [  434  ] 
in  this  action. 

Though  there  may  be  some  doubt  as  to  the  situation  of  the 
witness,  whether  he  was  not  the  agent  of  the  defendant,  and  the 
money  paid  to  him  for  the  defendant's  use ;  yet,  as  there  is  no  * 
direct  evidence  offered  to  support  it,  it  must  be  taken  from  the 
evidence  of  Felton  to  be  otherwise,  and  the  transaction  to  have 
been  on  his  own  account. 

As 
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1795.         As  to  the  transaction  in  1798,  asitthere  appears,  that  after  pay- 
ments  and  aBowances  on  both  sides,  there  was  a  balance  in  in 
voar  of  the  plaintiff,  he  there&>re  can  have  no  right  to  maintain 
ScBAFE.      an  action  for  money  had  and  received,  as  he  had  in  Uud  receiYed 
more  money  than  he  paid. 
The  plaintiff  was  nonsuited. 
Bondf  Serjt,  and  Lames  for  the  plainUff. 
Adair^  Serjt,  and  Le  BUmc^  Serjt.  for  the  defendant.  . 


END  OV  mCHAELMAS  TERM,  S6  GEO.  III.  1795. 


CASES 


CASES  ■   [*«) 

ARGUED  AND  KULED 

AT 

NISI  PRIUS, 

IN  TBB 

KING  S    BENCH; 

IN  HILARY  TERM,  d6  GEORGE  III.  1796. 
SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


Baillie  et  alt.  t;.  Lord  Inchiquin*  Saturia^^ 

Feb.  ism. 
npHIS  was  an  action  of  assumpsit^  brought  to  recover  the  A  general 
^   amount  of  a  bill  of  exchange  dated  the  Sd  day  of  February ^  ^msxa  £dlte 
in  the  year  17779  drawn  by  Sir  Thonuu  Wallace  Dunlop  on  the  •uffident  to 
defimdant  and  Lord  Corky  in  frvour  of  the  plaintiff,  for  5072.       ^^  <^^e^ 

The  defendant  pleaded  the  general  issuer  and  the  statute  of  tote  of  limtta* 
limitations;  to  which  was  the  usual  replication.  adteowlttftE^ 

The  bill,  at  the  time  the  action  brought,  was  of  near  nineteen  meat  applied 
yean  standing,  which  was  relied  upon  by  the  defendant's  counse!,  ^btfttmAat 
as  affi>rding  the  strongest  presumption  that  the  debt  bad  been  for  wfaidi  the 
satisfied,  the  defendant  having  been  at  all  times  in  a  situation  to  l^^^_^ 
be  sued  for  it.  dT^  ihaU 

To  support  a  new  promise  within  the  six  years,  the  plamtifi  ^^^^ 
relied,  that  the  defendant  having  become  much  involved,  had 
assigned  his  estate  to  trustees  for  payment  of  his  debts;  and  in 
answer  to  an  application  for  payment  of  this  money  in  the  year 
17M,  had  written  the  following  letter  to  the  plaindffi: 

^  I  received  your  letter,  and  b^  leave  to  refer  you  to  my     [  4S$  3 

trustee^ 
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Baillib 

etalt. 

LordlNCHl- 

QUIN. 


[437] 


trustee^  Mr.  H.  Wall  of  Paper  Buildings^  on  this  complicated 
business.  I  should  be  glad  to  be  informed  how  you  have  settled 
it  with  Lord  Cork. 

I  am,  &c.  InchiquinJ* 

But  they  gave  no  evidence  whatever  of  this  trust,  but  rdied 
merely  on  the  letter. 

Gartmoj  for  the  defendant,  contended,  l^f.  That  this  letter, 
being  in  general  terms,  could  not  be  applied  to  the  debt  in  ques* 
tion,  which  was  necessary,  in  order  to  raise  a  new  promise;  but 
^dlt/f  That  the  letter  did  not  contain  an  acknowledgment* 

Lord  Kenton  ruled,  that  where  a  debt  was  established  against 
a  defendant  (as  here  it  was,  by  proving  the  hand-writing  of  the 
defendant  to  the  bill)  who  relied  on  the  statute  of  limitations,  if 
the  plaintiiF  gave  any  general  evidence  of  acknowledgment,  that 
it  should  be  taken  to  apply  to  the  debt  in  question ;  and  that  it 
should  lie  on  the  defendant  to  explain  the  promise  so  mad^  and 
shew  that  it  applied  to  some  other  demand.  In  the  present  case 
the  demand  was  established ;  and  the  bill  being  drawn  on  Lcmd 
Corkf  and  his  name  being  mentioned  in  the  letter,  fortified  the 
construction  that  this  letter  applied  to  the  demand  on  the  bill  in 
question.  As  to  the  letter,  his  Lordship  thought  that  it  was  an 
acknowledgment. 

The  defendant  called  no  witness,  and  the  plaintiff  had  a  yerdict. 

Erskine  and  Adam  for  the  plaintiff. 

Garraw  and  Espinasse  for  the  defendant. 


IVednesdatfi 
Feb.  17th. 

A  paragraph 
in  one  news- 
paper, charg- 
ing another 
with  being 
vulgar  or  scar- 
rilous,  is  not 
actionable ; 
but  alitcTy 
whe^e  it  as- 
serts it  to  be 
low  in  circu- 
lation, as  ad- 
dressed toper- 
sons  who  arc 
disposed  to 
advertise  in  it. 


Hebiot  v.  Stuart. 

npHE  plaintiff  was  proprietor  of  a  newspaper,  called  the  True 
-*"  Briton.  The  defendant  was  printer  of  another  paper,  called 
The  Oracle:  and  the  action  was  brought  for  a  libel  inserted  in 
the  latter  paper  concerning  the  former. 

The  libel  was  in  the  following  terms,  in  the  form  of  a  para- 
graph in  the  (h-acle : 

**  Times  versus  True  Briton, 

*•  In  a  morning  paper  of  yesterday  was  given  the  following 
character  of  the  True  Briton :  that  "  it  was  the  most  vulgar, 
ignorant,  and  scurrilous  journal  ever  published  in  Great  Briiain^ 
To  the  alx)ve  assertion  we  assent ;  and  to  this  account  we  add, 
that  the  first  j>roprietors  abandoned  it,  and  that  it  is  the  lowest 

^  no«r 
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how  in  circulation;  and  we  submit  the  fact  to  the  consideration        1796. 
of  advertisers/'  

Ersiincj  for  the  plaintiff,  admitted  that  the  first  words,  charg-  ^^^ 

iDg  *it  with  scurrility,  &c.  were  not  actionable;  but  that  the      Stuart* 
latter  were,  inasmuch  as  they  affected-  the  sale,  and  the  profits  to     t  *^^^  J 
be  made  by  advertising. 

To  which  Lord  Kemyon  assented. 
.  The  declaration  averred,  that  the  plaintiff  was  the  proprietor,  ^^^S 
editor,  and  publisher  of  the  newspaper  called  the  TVw  Briton,    cldre^as  edK- 

The  plaintiff  proved  that  he  was  proprietor  and  publisher  of  tor  of  a  news- 
the  paper,  and  then  called  a  witness  to  prove  that  he  was  the  editor.  ^SSier^- 

His  evidence  was  that  he^  in  fact,  was  and  was  called  the  editor  son  proved 
of  the  paper,  that  is  the  compiler  and  manager;  but  that  the  editor^  mSw 
plaintiff  attended  at  the  office  and  revised  the  paper,  frequently  cailedythoush 
omitted  oi^  admitted  paragraphs  intended  for  publication ;  and  ^^^^ 
in  fact  exercised  an  entire  controul  over  the  paper.  tor,and  m  fact 

Mingay  objected;  that  the  plaintiff  having  in  his  declaration  "^^^"^4^ 

averred  that  he  was  the  editor  of  the  newspaper  in  question;  and  its  publica- 

the  witness  having  proved  that  in  fact  A^  was  the  editor,  the  ?^">  *'?* 

•  .     .«•    f      11  1  -^  J  fatal  vanance. 

plaintiff  should  be  nonsuited. 

For  the  plaintiff  it  was  answered,  that  the  witness,  though  he 
called  himself  by  that  name,  being  under  the  controul  and  direc- 
tion of  the  plaintiff,  who  was  proved  to  be  the  proprietor  of  the 
paper,  and  by  whom  he  was  paid,  that  he  should  be  deemed  the 
editor,  not  the  witness,  who  in  fact  was  only  acting  in  one  de- 
partment of  the  paper;  and  that  on  the  principle  of  quifacit  [  *^^  ' 
per  aliumfaeit  per  se,  the  plaintiff  only  could  be  deemed  the  editor. 

Lord  Kenyon  said,  that  though  the  action  was  maintainable, 
and  though  the  plaintiff  need  not  have  put  that  averment  on  the 
record,  "that  he  was  the  editor,"  yet,  having  done  so,  he  must 
prove  it:  that  i^  appeared  that  there  were  distinct  departments*,  one 
of  which  was  that  of  editor;  which  department  the  witness  had 
proved  was  filled  by  himself;  that  as  to  the  relation  between 
the  witness  and  the  plaintiff,  he  must  take  the  meaning  of  the 
term  editor  according  to  the  acceptation  used  by  themselves ;  ac-  ' 
cording  to  which  acceptation  the  plaintiff  was  not  editor,  and 
therefore  must  be  nonsuited. 

Erskine^  Garrenvj  and  Wood  for  the  plaintiff. 

Mingay  and  Lowndes  for  the  defendant. 

In  the  next  term  fFood  moved  for  a  new  trial,  and  to  set  aside  the  nonsuit; 
fint,  Qp  the  ground  of  misdirection,  inasmuch  as  the  plaintifFmust  be  deemed 
itie  editor,  the  witness  being  only  his  senrant,  and  on  the  same  grounds  urged 

Vol.  I.  R Hh  above 
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179G.       diovefortl^plaiotiC  Bui  upon  ttoyoirndtbcCtort  were  tinaninanniittht^ 

Lord  Chief  Justice.  The  second  ground  was,  that  distinct  i^juriies  bong  ooqi- 

Hbriq^  mitted  against  the  plaintiff*,  in  hia  distinct  rights  of  proprietor  and  pvbliahcTy 
Stua&t  ^  should  have  been  allowed  to  have  recovered  for  these.  Lord  KbktoNi 
AsHiTURST,  and  Grose,  Justices,  were  of  opinion,  that  phintifft  shouldnot  pot 
unoecessary  aiveniieBta  on  recordv;  and  if  they  did,  that  they  sKov^  hebesnd 
to  prove  them.  But  Mr.  Justice  Lawrence  intiraatiqg  aooR  dovit,  a  nikwm 
granted ;  but  afterwards  a  stetproawn-  was  enteted  by  col^^L 

i.^^  1  SITTINGS  AFTER  TERM  AT  GUILDHALL. 

F^b.  15th.  VaUGHAN    V.    MaRTIN. 

'^^  jJTT*  ?"    rpHIS  was  an  action  brought  by  the  plaintiff,  as  surviving  asi^ 

ruficcy  ayol  "^  ^^  Sellers  and  Bacon^  who  were  bankrupts,  to  recover 

n^^^Msome    the  sum  of  113/.,  being  the  amount  of  two  dividends  paid  by  tbat 

anoUL  i^ets  ^^^^  ^^  account  of  Martin  the  defendant. 

shall  be  allow-      The  case  in  evidence  was,  that  before  the  bankroptqr  of 

hia^dDi^^ioo  ^^^^  ^^^  Bacon,  considerable  paper  accommodation  bad  takeii^ 

madfistthe     place  between  them  and  the  defendant.    At  length,  about  the 

fresh  ^iTme-  ^^^*^  ^^  September  17a7,  they  came  to  a  settlement,  and  agp^ed 

mory,  and       to  destroy  all  paper  then  in  hand,  and  tbat  each  should  pay  tlwr. 

uin^tl^^u^'^'  own  acceptances*    Two  of  these  bills,  for  which  Martin  th^  d^ 

of  such  act  of  fendant  had  so  made  himself  liable^  were  not  paid  by  him;  the 

i^P^y-     holder  proved  them  under  the  estate  of  Sellers  and  Bacon^  and 

received  two  dividends,  amounting  to  the  sum  dammed  <if  llS^jr 

tQ  recover  which  the  present  action  was  brought. 

The  commission  was  sued  out  in  the  year  1 789 ;  a^d  to  prove  Ae 

act  of  bankruptcy,  a  very  old  witness  was  called^  who  had  proved 

[  44*1  ]    it  before  the  commissioners  on  the  opening  of  the  commission  ia 

that  year.    The  date  of  the  act  of  bankruptcy  being  matenalt 

the  witness  could  not  precisely  recollect  it. 

MtTigat/y  for  the  plaintiff  proposed  to  read  to  the  witneai  his 
d^ositiou  made  at  that  Ume^  in  order  to  refresh  his  memory, 
Erskine  obji^t^ 

Lord  Kenyon  said^  that  he  would  take  the  deposition  to  ba 
in  the  nature  of  a  memorandum  made  at  the  time,  which  wouUt 
be  evidence  to  wbich  the  witness  might  recur  to  refredi  his 
memory ;  and  that  he  therefore  would  allow  the  deposition  to  be 
read  to  the  witness,  and  him  to  be  asked  if  the  matters  there 
stated  were  true.  They  contained  an  account  of  the  bankrupt's 
absconding  to  avoid  his  creditors^  and  the  time  when ;  which  his 

5  Lorddiip 
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l^piAipTviled  le  be  saffieient,  on  the  witnesses  afBrrming  that  179G. 

Ae»ftcto  weveas  there  stated.  

The  pfitmtiff  recovered.  ^. 

Jffngnyand  Russet  tbr  the  plaintiff.  Martin. 

Erskine  for  the  defendant. 

TT  YT  Thundaify 

npHI9  waraii'actiORef  csnMipst/,  brought  by  the  plaintiiBf;  who  Wliere  awLfe 
-••  was-soMta the  defendant,  to  recover  a  ram  of  money  for  the  J.^t^cDt  of* 
hoaid  and  maintenaneeof  his  mother,  the  defendant's  wife.  the  husband. 

The  plaintiff's  case  was,  that  the  wife  had  been  compelled  to  h^J*hou»,^ 
kwre  btr  hmbaad  the  defendant's  house,  itt  consequence  of  gross  shall  carry 
iJM»1»>««ta»deru«l^.  S*n^^ 

BvBfcfieewBS'giVentolJAefibctr  but  it  appeared  that  she  had  and  the  hus- 
wrinatwrty  fcft  thedbfendanlfir  house,  though  it  proceeded'  from  ^^  ^  ^'^^' 
affnbenriens-  of  his  illi-treatment  and  barbarity. 

IVwaveontendied',  fbr  the  defendant^  that  though,  in  case  the 
iMibiiiid  turns-  the  wife^  out  of  doors,  he  sends  with  her  credit 
ferneceMarics,  the  rule  of  hw  did  not  apply  where  she  volun-     [  ^^^  3 
ttn^quftted  it. 

Iloid  KsNYOir  sanf,  that  where  a  wife^  situation  in  her  hus- 
band's house  was  rendered  unsafe  from  his  cruelty  or  ill-treat- 
Ment,  heshoirid  rule  it  to  be  equivalent  to  a  turning  her  out  of 
Ae  house;  and  thai  the  husband  should  be  liable  for  necessaries 
fbmished  to  her  under  those  circumstances. 

Tbe^  parties*  compEomised  this  action  in  Court. 

Mnkike^  amd^  Lames  fbr  the  pi'aintiffi 

HBngay  and  Lambe  fbr  the  defendant. 


Wood  Vm  Wain.  j-  ♦443  j 

npHIS  was  a  special  aolien  en  the  case,  to  raoover  daanagesr  in  an  action 
-^   from  the  d^eadant,  for  hawing  given  a  ohoraoter  of  one  ^  ^^.  ^^^^ 
Bmriix  that  he  was  a  good  and  solvent  man,  and  might  be  faia^ch^ 
UHrted;  in  ^eonsequence  of  whiek  the  plaintiff  did  give  him  a-  '^^^>  ^^. " 
rjMiridfrahJB  quantity  of  gooda  oa  credit^  the  defendmt  at  the'  ^hai^*^e 
SUM  tJAie  kaowing  that  he.  waa  faMolvent  and  in  bad!  drcum«^  defendant 
tUnces;  by  reason  of  which  fOurmkmog  aliscQnded>  the  ^e^tJaTdie 
plaintiff  lost  the  price  of  the  gQ9di.  party  rtcom- 

roendedwasia 
had  ctrcomstancesy  that  he  (the  defendant)  had  himself  arrested  him ;  aod  the  defendant  may 
gttinio  rvidmce  to  esipkunr  the  drcimistances. 

R »h  «  It 


Wood 
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1796.        .  It  wa»  proved  that  on  the  15th  of  October  1795^  HarristMie  id 
the  plaintiff's  shop  to  buy  goods,  and  referred  the  plaintiff  to  the 
defendant.     On  application  to  him,  the  defendant  informed  the 
Waik.  .     plaintiff  that  Harris  had  done  much  business  with  iiim,  and  was 
then  doing  business  with  bim,  and  was  a  good  roan. 
Harris  afterwards  absconded. 

The  plaintiff  further  gave  in  evidence,  that  on  the  4th  cfSqh 
tember  preceding,  the  defendant  had  himself  arrested  Harris  for 
a  debt  then  due  to  him  and  his  partner,  and  relied  on  this  as^saf- 
ficient  evidence  of  knowledge  of  //arm's  circumstances  being 
then  embarrassed,  and  that  of  course  a  character  of  wiy&acj 
afterwards  given,  was  knowingly  a  false  one. 

For  the  defendant,  it  was  relied,  that  though  the  foot 
true,  he  was  at  liberty  to  explain  it:  which  he  did  by 
that  having  heard  by  accident  that  Harris  had  been  seen  in  com- 
pany with  some  persons  who  had  been  taken  up  as  swindlersi  lie 
and  his  partner  had,  without  any  inquiry  or  deliberation^  inn 
.  mediately  arrested  him;  but  that  the  circumstance  was  after- 
wards explained  by  a  Mr.  Parrels^  who  had  offered  to  .become 
security;  and  that  the  whole  of  the  debt  then  due  to  them- was 
discharged  by  Harris  himself,  and  they  still  continued  to  deal 
with  him  on  credit ;  and  that  in  fact  Harris  had  absconded  in 
their  debt. 
[  4i4  ]  •  It  was  contended,  that  all  this  transaction  should  have  been 
disclosed  to  the  plaintiff,  from  whence  he  might  have  drawn  his 
own  conclusions. 

Lord  Kenyon,  in  summing  up,  told  the  jury,  that  as  to  this 
part  of  the  case,  he  was  of  opinion,  that  nothing  was  imputable  to 
the  defendant;  that  though  the  fact  of  the  arrest  was  a  suspi- 
cious one,  yet  where  a  party  arrests  his  debtor,  who  is  a  tradery 
under  a  misconception,  from  a  suspicion  which  is  afterwards 
done  away,  he  might  safely  withhold  the  account  of  that  &ct 
His  Lordship  afterwards  added,  that  perhaps  he  was  bonnd  to 
withhold  it,  as  the  imputation  might  be  injurious  to  his  credit. 

Some  other  circumstances  having  appeared  in  evidence,  which 

brought  the  dact  of  knowledge  of  Harries  circumstances  being 

embarrassed  at  the  time  of  the  character  given  of  his  solvency, 

more  home  to  the  plaintiff,  the  jury  found  a  verdict  for  the  plaint^OT. 

Gibbs  and  Marryatt  for  the  plaintiff. 

Erskine  and  Garraw  for  the  defendant. 

Vide  Cowan  V.  Simpjon,  ante  290.  Paijlcy  v.  Freemattt  3  Term  Rip.  51. 
Scott  V.  LarafPeake'f  Cases f  N.P.M6. 

ROHI. 
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1796.' 
RoHL  V.  Parr.  ^atii^i 

Feb.  27tn. 

/^ASE  on  a  policy  of  insurance  on  the  ship  Zumbee^  from  5/.  where  a 
^^  Bartholomew  to  the  river  Gombroon^  on  the  coast  oi  Africa^  jJ^'P'^  bottom 
and  from  thence  to  the   West  Indies^  during  her  stay.     There  theVoya^ 
was  a  memorandum,  « to  be  free  from  average,  under  ten  per  cent,  insured,  been 
fojc  loss  in  boats,  and  from  five  per  cent,  for  loss  from  insurrection."  worn,*!!  con! 

The  sliip  sailed  from  St.  Bartholomew  on  the  Ist  of  September  sequence  of 
1792,  arrived  safe  on  the  coast  of  J/rica,  and  began  to  ti'ade.  JJ^SSbf^of 
In  the  month  of  September  following,  there  was  an  insurrection  proceeding 
of  the  slaves  on  board  the  ship.     They  had  then  forty-nine  on  g"  j'and^J' 
board,  and  seten  were  killed,  and  one  died  by  accident,  iu  con-  condemned, 
sequence  of  a  fall.  jbis  is  not  a 

After  this,  being  about  to  return,  it  was  found  that  the  worm  of  the  sea, 
had  taken  her  bottom,  and  had  destroyed  it  so  effectually,  that  w»^'P  die 
the  ship  could  barely  get  to  Cape  Coast,  where  she  was  con-  the  policy. 
deraned  as  irrc])arablc. 

Upon  these  facts,  two  points  arose  in  the  case;  ist.  Whether  .    '* 

thi?  was  a  total  lo^s  arising  from  the  perils  of  the  sea ;  or,  2r/(y, 
A  partial  loss  above  Ave  per  cent,  for  which  the  plaintiff  was  en- 
titled to  recover. 

G1M5,  for  the  plaintiff,  contended,  that  the  destruction  of  the 
ship's  bottom  from  worms,  having  arisen  in  the  course  of  her 
voyage,  was  a  peril  of  the  sea.  If  the  ship  had  struck  against 
a  rock  under  water,  and  her  bottom  been  destroj'ed,  that  would 
have  been  clearly  within  the  policy ;  there  it  proceeded  from  an 
inanimate  substance  striking  against  the  ship's  bottom.  The  pre- 
sent case  was  that  of  an  animated  substance  moving  to  destroy  it. 
Erskine,  contra,  insisted  that  it  could  not  come  under  that  de- 
scription of  loss,  as  not  arising  from  any  peril  of  the  sea. 

Lord  Kenyon  said,  that  it  appeared  to  him  a  question  of  fact,      [  445  ] 
rather  than  of  law,  such  as  the  jury  were  comjKtent  to  decide 
on,  from  the  opinion  on  the  subject  adopted  by  the  underwriters 
and  merchants. 

The  jury  (which  was  a  special  one)  found,  that  this  was  not  a  . 
loss  within  the  term  of  perils  of  the  sea  in  policies  of  insurance, 
and  of  course  that  the  plaintiff  could  not  recover  for  a  total  loss. 

It  then  became  a  question,  as  to  the  partial  loss  from  the  insur-   In  the  case  of 

rcction,  which  it  was  necessary  should  exceed  five  prr  cent'm  order  *^^  sh^es^ 

free  from  an  average  loss  under  five  per  cent,  for  loss  from  insurrection,  and  a  loss  takes  |^cc 
from  insurrection,  the  loss  must  be  calculated  in  its  proportion  to  the  cargo,  when  it  hap- 
pcpcd>  and  not  when  the  whole  cargo  was  sold. 
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1796. 

to  give  the  plaintiff  a  title  to  recover.     If  the  calculation  was 

RoHL        taken  at  the  time  when  die  loss  happened  by  the  insurrection^ 

Pariu        ^hen  the  slaves  were  killed^  then  above  five  per  cent,  was  the 

less;  but  if  at  tfie  time  of  the  condemnation  of  the  ship  at  Ck^ 

Coastf  at  which  time  die  whole  cargo  was  sold,  it  would  be  tinder 

Ave  per  cent. 

Upon  this  point  also,  tiie  opinion  of  the  jury  was  tatken.  Mr. 
Vaux,  an  eminent  underwriter,  having  been  examined  as  to  bolii 
points,  they  found,  that  the  time  at  which  the  calculation  was  to 
be  made,  was  at  the  time  when  the  loss  happened,  at  whidi  time 
the  proportion  of  the  loss  to  the  cargo  th^n  on  board,  was  to 
regulate  the  loss. 

Lord  KfiNYON  expressed  iiis  assent  to  the  finding  of  the  jury 
on  both  points. 

Tlie  plaintiff  had  a  verdict  for  an  average  loss. 

GibbSf  Smithf  and  ParA  for  the  plaintiff. 

Erskine  and  Garrow  for  the  defendant. 


C  44T  ] 
Same  day.  FvDELL  V.  ClARK  et  alt. 

If  a  party  di«.     A  SSUMPSIT  for  money  had  and  received, 
count*  bills       J\      oi        r  4U  i  • 

with  a  banker,  **^  ^^  *^  general  issue. 

and  receivety        The  defendants  were  trustees  of  the  insolvent  estate  of  Hwiockf 

diawJant  Anderfon,   and  Jones,   bankers  at  Bath,  and  the  action  was 

other  Wis,      brought  to  recover  from  them  a  sum  of  4S00/.,  as  paid  to  these 

doreeld'bv  the  ^^^*^  under  a  mistake,  and  under  the  following  circumstances: 

banker,  which       Tkomas  Fydell,  the  plaintiff,  had  been  partner  with  his  brother 

w^t^X   ^^^^^^^^^  but  the  partnership  had  been  long  dissolved; 

banker  is  not    when  Bickard  FyieU,  upon  his  own  account,  but  in  the  ^mrtner* 

liable.  ^(^{p  name,  drew  certain  promissory  notes  to  the  amount  of  SOOO/.f 

which  he  discounted  with  the  bankers.   He  died  in  March  1794. 

After  his  death,  Uie  plaintiff,  though  not  bound  by  law  to  do  S0| 

paid  the  8000^.,  the  amount  of  tlie  notes. 

At  the  time  when  the  plaintiff  paid  the  8000/.,  he  supposed 
that  his  brother  had  received  the  whole  amount  of  the  notes  in 
.  money  from  the  bankers ;  whereas,  in  fact,  it  appeared  that  they 
b&d  only  given  him  other  notes  and  bills  in  lieu  of  them,  but 
which  they  had  not  indorsed,  and  of  which  bills  4300/.  turned 
^        out  bad ;  and  the  present  action  was  brought  to  recover  that  sum, 
^  "'        as  paid  under  a  mistake. 
[  448  ]         On  the  case  being  opened.  Lord  Kenyon  asked  if  the  defend- 
ants, the  trustees,  had  made  a  final  dividend  of  the  insolvent 

Cbtate; 
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estate;  as  in  that  case,  be  said,  he  would  not  allow  the  dividends  1796. 
to  be  disturbed,  or  the  trustees  to  be  charged  out  of  their  own  — 
estate.  xtijo^ 

,  It  was  answered,  that  sufficient  had  been  reserved  to  answer  Clark 
the  event  of  the  present  action.  Upon  which  the  cause  proceeded^         ^ 

The  plaintiff  proved,  by  one  of  the  bankers  whom  they  called, 
the  &ct  of  Richard  FyddFs  having  discounted  the  notes  with 
them,  and  the  delivery  of  the  bills  and  notes  in  question ;  but  it 
appeared  that  they  were  delivered  to  Bichard  FydeU^  without 
any  indorsement  by  the  bank. 

Being  asked  why  they  were  not  indorsed?  the  witness  said,  it 
was  not  their  practice  to  indorse  bills  so  given ;  and  no  other 
reason  was  given  why  they  were  not  indorsed. 

Lord  Kenyon  now  said,  that  he  must  take  the  case  as  if 
Richard  Fydell  was  the  plaintiff.  If,  in  the  discount  of  the  notes, 
he  took  the  bills  and  notes  in  question,  he  must  be  bound  by  it : 
the  bankers  parted  with  them,  supposing  them  to  be  good  :  and 
he  took  them  under  the  same  impression.  Having  taken  them 
without  indorsement,  he  haih  taken  the  risque  on  himself.  They 
were  the  holders  of  the  bills,  and  by  not  indorsing  them,  have 
refused  to  pledge  their  a*edit  to  their  validity;  and  Richard 
Fydell  must  be  taken  to  have  received  them  on  their  own  cr^it 
only.  His  Lordship  concluded  with  observing,  therefore,  that 
the  action  could  not  be  supported. 

The  counsel  for  the  defendant  then  contended,  that  the  present 
case  was  not  distinguishable  from  that  of  Ferm  y.  Harrison^  3 
Term  Rep*  757,  on  which  an  action  for  money  had  and  received  [  **^  3 
was  adjudged  to  lie  against  the  defendant ;  though  there  the  bill 
hud  been  indorsed  without  any  authority  from  him  when  it  was 
discounted. 

Lord  Kenyon  said,  that  the  case  of  Fenn  v.  Harrison  did  not 
apply :  there  the  party  had  been  held  liable,  on  the  footing  of 
the  indorsement  having  been  made  by  a  clerk,  who  was  his  agent : 
but  here  there  was  no  indorsement  at  alL 

The  plaintiff  was  nonsuited. 

FrskifiCf  Manyati,  and  Abbol  for  the  plaintiff 

Gibbs  and  Praed  for  the  defendant. 

Vide  4  Ttrm  Rip.  177. 


BULMAN 
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1796. 

BULMAN   r.    BiRKETT. 

Same  day* 
In  an  action        A  SSUM  PSIT  for  goods  sold  and  delivered. 

toSjito""^  Plea  of  the  general  issue,  and  a  setK)ff.                    ^       ' 

whjch^qgivcs  The  action  was  brought  to  recover  the  amount  of  a  tailor's  bill 

off^of  his  bui  '^'^^  8et-off  was  for  business  done  for  the  plaintiff,  as  an  attorney. 

for  bunnest  I^  became  a  question,  whether  tlie  party  was  bound  to  ddiver 

«i!^/?  ^    ^  *^"'»  ""^cr  s^t-  2  Geo.  11.  in  the  same  manner  as  if  he  had  been 

pJaintitty  he         ,  ,     ,„,  .      , 

must  ddifer     plaintiff  m  the  action. 

butit  f^T**        ^^  ^^^^  Kenyon.    The  rule  is,  that  when  ^n  attorney  means 

be  delivered  a  *^  ^^^  himself  of  his  bill  for  business  done,  and  to  give  it  in 

njonih  under    evidence,  he  must  deliver  in  a  bill  signed  to  the  plaintiff;  but  it 

c  statute.      |g  ^^^  necessary  that  a  month's  time  should  mtcrven^  between 

the  delivery  and  the  action. 
[  450  3        The  cause  was  referred. 

Mingay  and  Espinasse  for  the  plaintiff. 
Qarraw  for  the  defendant. 


^^rlk':^  Sturdy  v.  Ross, 

If  an  officer      ^ASE  for  money  had  and  received, 
on  foreign  ter-  Vy     i>i        r  .i  i- 

vice,  sends  in  1  lea  of  the  general  issue. 

hisresignatioa  The  action  was  brought  by  the  plaintiff,  who  had  been  an 
of  the^igU  ensign  in  the  54th  regiment  of  foot,  to  recover  from  the  defends 
ment  for  the  ant,  who  was  agent  to  the  regiment,  the  sum  of  400A  and  interest 
commission  being  the  apiount  of  tlie  sale  of  his  commission  on  quitting  the 
the  agent         regiment. 

to^scou  ^t*^*'^  ^^^  ^^^  plaintiff,  it  was  proved,  that  being  absent  in  Atna-ica^ 
him  the  pur-  doing  duty  with  the  regiment,  he  had  transmitted  to  the  defends 
phase  money,   ^jj^  ^  agent  of  the  regiment,  his  resignation. 

It  was  proved  on  the  other  side,  that'this  resignation  is  delivered 
to  the  colonpl  of  the  regiment,  who  accepts  it,  and  sends  in  with 
it  to  the  war-oflice  a  recommendation  of  the  successor;  but  it 
was  in  evidence,  that  no  commission  is  made  out  for  the  succes- 
sor, without  a  certificate  that  the  money  is  lodged  for  the  pur- 
pose of  the  purch^e. 

The  money  had  in  fact  been  paid  to  one  OUkba%  who  |iad 
[  4^1  ]  been  in  the  service  of  the  defendant,  and  who,  the  plaintiff  con- 
tended, was  so  at  the  time  of  tl)e  money  paid;  but  the  defendant 
relied,  that  after  (he  resignation  was  handed  over  by  him  to  the 
colonel,  his  responsibility  was  at  an  end;  and  in  the  present  in- 
stance Cb/ji&rr/  having  been  the  private  agent  of  Uic  colonel,  it  was 
further  relied,  that  the  money  hud  been  paid  to  him  in  that  ca-r 
pacity ;  so  that  if  any  person  was  liable,  if  was  the  colonel. 

Vtitkbcn 
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Cuihbert  had  died  insolvexiU  J  796. 

An  army  agent  also  gave  in  evidence,  that  when  he  sold  a        """^ 
commission,  he  secured  the  purchase-money,  unless  where  the        ^^^^ 
parties  settled  it  among  themselves;  and  that  he  had  never  re-        Ro6S» 
ceived  the  resignation  of  any  commission  which  another  person 
had  sold. 

Lord  ICemton  ruled,  that  where  the  officer  was  absent  on 
foreign  service^  it  was  the  duty  of  the  agent,  when  the  resigna- 
tion  was  sen£  in  to  him,  to  take  care  that  the  purchase-money 
was  properly  secured  to  him,  as  otherwise  the  situation  of  officers 
abroad  would  be  subjected  to  much  risque  and  inconvenience; 
that  in  the  present  instance,  the  defendant  must  be  considered  as 
adopting  the  acts  of  Cuthberty  and  be  therefore  liable  for  money 
received  by  Iiini  in  that  capacity. 

The  jury  found  a  verdict  for  the  plaintiff,  for  the  whole  supi 
and  interest. 

Mingaij  and for  the  plaintiff. 

ErskinCf  Gibbs,  and  Park  for  the  defendant. 


CojusoN  et  alt.  v.  Selb\%  C  *^^  3 

Dec.  9l8t. 
A  SSUMPSIT  for  goods  sold  and  delivered,  work  and  labour  In  an  action 
^^  with  the  common  counts.  SS,'irthc 

Plea  in  abatpment,  that  the  several  promises  and  undertakings,  plaintiff  gives 
and  each  of  them,  were  made  by  the  defendant  and  one  Francis  ofhiJdwiand'^ 
Tenons  jointly,  and  not  by  the  defendant  only.  andthede^n- 

Replication,  tliat  they  were  sole  and  not  jointly  made ;  upon  ^J^J^^f *  • 
which  issue  was  joined.  abatement,  if 

The  action  was  brought  by  the  plaintiffs,  as  assignees  oi Hunter  *^^  defendant 
a  bankrupt,  to  recover  a  sum  of  money  due  to  the  bankru))t  the  items  to 
for  freight,  some  pipes  of  wine,  and  other  lesser  articles ;  ahd  ^^Xf^"-^"^' 
the  question  was.  Whether  they  had   been  furnished  on   the  partnership 
credit  of  the  defendant  only,  or  on  account  of  the  partnership  *^^???^  ^ 
of  Selly  and  Ta-^ions  ?  tided  to  a  ' 

In  the  course  of  the  cause^  the  plaintiff's  attorney  had  been  verdict, 
called  upon  for  a  particular  of  the  plaintiff's  demand.  They  had 
given  in  this  particular,  amounting  to  1699/.  ISs.  6^.,  but  in 
which  there  was  a  sum  of,  1557/.  Is.  5d.  clearly  furnished  to 
the  partnership  of  Sclby  and  J'auinSf  and  so  admitted  to  be  at 
tlie  triaL 

GarroTfff  for  the  defendant,  insisted,  that  the  defendant  was 
to  regulate  his  defence  by  the  plaintiff's  demand ;  if  any  part 

was 
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.    ,         was  on  a  partnership  account,  to  that  the  deTeUce  tnuM  b<^  that 

f^^Utxm       it  was  so  furnished,  and  not  on  account  of  the  defendant  Sellys 

ctdt.       that  he  *was  therefore  justified  by  the  particular,  in  the  plea  he 

Sblbt.      ^^  pleaded,  and  entitled  to  a  nonsuit,  the  plaintiffhaving  fiuldd 

[  *4i53  2    ^  establishing  that  part  of  his  demand. 

Ersktne,  for  the  plaintiff,  contended,  that  where  a  parUcoIar 
was  given  in  under  a  Judge's  order,  the  party  was  not  bound  to 
prove  every  item  of  it;  it  would  therrforebe  sufficient  for  him 
to  establish  any  of  the  items  to  be  furnished  on  the  credit  of 
SeUn/^  the  defendant,  alone. 

Lord  Kenyon  ruled,  that  the  plaintifls  were  bound  by  the 
particular  they  had  given  in ;  and  one  of  the  articles  being 
clearly  on  the  partnership  account,  the  defendant  was  well  war- 
ranted in  the  plea  he  had  pleaded ;  and  so  directed  the  plaintiff 
to  be  nonsuited. 

Erskine  and  Anderson  for  the  plaintiff. 
Garrow  and  Gibbs  for  the  defendant. 

Id  the  next  term  the  plaintiff  applied  for  a  rule  to  shew  cause  why  the  doq  • 
suit  should  not  be  set  aside,  and  a  new  trial  granted ;  but  the  Court  concurred 
with  the  Lord  Chief  Justice,  and  refused  the  rule. 

ENn  OF   HILAllT  TERM   IN   THE   KING's  BENCH. 


t  454  ]  IN  THE  COMMON  PLEAS. 

SITTINGS  AFTEll    HILARY  TERM. 


Satttrdavj  WlKBLED    V.    MaLMBERG* 

Feb.  26th. 

The  articles  of  |MASE  for  seamen's  wages. 

regulating  the      The  action  was  brought  by  the  plaintifi^  who  was  a  Swedish 

s^rs,  AeT    ^^'^''>  against  the  defendant,  the  captain,  to  recover    wages 

even  where      claimed  by  him,  at  the  rate  of  355.  per  month. 

£n"tS^cHS       '^^^  plaintiff  and  defendant  were  Smdes,  and  the  vessel  a 

Londdn,  and    Swedish  vessel. 

which  articles      fhe  defence  relied  upon  was,  an  agreement  for  the  wages  at 

with  tlic  con.  four  dollars  only  per  month,  made  before  the  ship  sailed  ;  which 
6ul  in  London^ 

may  be  given  in  evidence  ol  the  qgree^ent  for  the  hiiing  and  wages  to  Ac  sailor,  without 
being  stamped.  agreement 


WnmttD 
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Mgvefmeot  was  lodged  with  tkeSwe^Uth  cMiu^  'fAMk  tte  ^ktod-       1 796. 
.ant  called  as  a  witness. 

He  produced  a  paper,  made  originally  in  Sffbeim:  ft 
tained  tbe  ship's  articla^  with  the  aaues  of  thefeeamtsn  onbduxl, 
und  the  wages  they  were  to  receive.  It  also  costained  «n  4k>- 
count  of  any  change  that  took  place  im  tbe  crew^  aiich  as,  if  any  tif 
them  had  deserted — those  who  bad  been  biiiBd  in  tltfBiratew^  sn 
.the  course  of  the  voyage.  Amoi^  iHbers  tbe  pkialiff  luul  beea 
hired  in  London^  on  the  first  of  June  1795 ;  his  name  was  ifa^re 
found  entered ;  and  the  entry  of  the  wages  he  Wm  45  recdv^  [  ^BS  ] 
was  four  dollars  per  mooth. 

By  the  regulations  of  tbe  Go^rt<£  Sweden^  this  p^per  is  lodged 
in  the  consul's  hands  in  London. 

Bond,  Seijeant,  fot  the  ptahitilF,  contended,  that  this  paper 
should  not  be  given  in  evidence^  as  it  was  ofFered  in  proof  of  an 
argument  for  an  hiring  at  a  certain  rate,  and  was  not  stamped. 

Eyre,  Chief  Justice,  over-ruled  the  objection.  His  Lordship 
■said,  it  was  not  an  agreement  between  the  parties,  but  a  regula- 
tion made  by  the  Couit  of  Sweden  for  public  purposes,  and  evi- 
denced by  tlrcir  consul.  He  therefore  admitted  it ;  and  tbe  dc« 
ibndant  had  a  verdict. 

Bond,  Serjeant,  and  Henderson  for  tfie  plaintiff. 

Le  Blanc  for  the  defendant. 


^ 


GOTLIEB   V.  DaNVERS*  ^!hf^h 


Feb.  28th. 


nPHIS  was  an  action  on  the  case,  for  work  and  labour,  in  Where  a  no 


-*-    erecting  a  crane  on  the  defendant's  premises,  who  was  a  gj^^  ^  ^ 

Warehouseman,  of  a  particular  and  unusual  construction;  and  the  party  topro- 

•  «  1         •       a.  duce  ao  io« 

action  was  brought  to  recover  the  price,  &c.  stmroent,  of 

The  defence  relied  upon  by  the  defendant  was,  that  the  crane  which,  at  the 
had  not  answered  the  purposes  represented  by  the  plaintiff  that  JJ^^V"" 
it  would ;  that  the  defendant  had  therefore  given  notice  to  the  wasiiuKfe,it 
plaintiff  to  that  effect,  and  required  him  to  take  it  down  within  a  ^J^j^ 
month,  or  he  should  get  others  to  do  it;  and  he  from  thence  vrithout notice 
relied  that  he  was  not  bound  to  pay  for  it.  S^'^S 

The  defendant  called  a  witness,  who  produced  a  written  Ho*  ^^^^  xaLnf% 
ticc  to  that  effect,  which  had  been  served  on  the  plaintiff;  but  poeacMion. 
no  notice  had  been  given  to  the  plaintiff  to  produce  that  served 

upon  him. 

Cockdl^ 
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GOTLIEB 


1796.  Cockellf  Seijeant,  objected  to  this  being  admitted^  as  offering 

the  evidence  of  a  copy,  where  there  had  been  no  notice  to  pro- 
dnce  the  original. 

DiUiVERs.  Etre,  Chief  Justice,  said  that  this  was  not  a  copy ;  that  where 
two  copies  are  made  of  any  instrument  or  notice  at  the  same 
time^  both  were  to  be  deemed  originals,  and  in  such  case^  the 
one  remaining  in  the  defendant's  hands  was  itself  an  original, 
and  might  be  given  in  evidence^  without  notice  to  produce  the 
other. 

The  plaintiff  had  a  verdict. 

Cockellj  Seijeant,  and  Gumey  for  the  plaintiff 

Le  BlanCf  Seijeant,  and  fViglof  for  the  defendant 


Curry  v.  Walter. 

A  barrister      HpHIS  was  an  action  on  the  case,  for  a  libel. 

cannot  be  call-  X     rpj^^  j.j^|  ^^^  ^hich  the  action  was  brought,  was  an  account 

cd  as  a  wit-  ° 

ness,  to  prove  published  in  the  newspaper  called  the  Timesy  of  which  the  de- 

8tated^*hira  ^^"^^^  ^^  ^^*^  proprietor,  of  an  application  made  to  the  Court 
on  a  motion  of  King's  Bench,  by  Mr.  Erskiney  for  an  information  against  the 
Wore  the       defendant,  for  misconduct  as  a  magistrate. 

Mr.  Erskine  was  subpoenaed  to  prove  that  such  a  motion  had 
[  ^^7  ]     been  made,  and  that  he  had  in  fact  stated^  on  that  application, 
what  the  newspaper  had  reported  him  to  have  said. 

Upon  Mr.  Erskitie's  coming  into  Court,  Eyre,  Chief  Justice, 
said  he  was  of  opinion  a  barrister  should  not  be  called  as  a 
witness  to  prove  sucli  a  circumstance,  but  that  the  party  should 
prove  hJby  other  means,  or  by  other  witnesses  who  were  present 
at  the  time  of  the  motion  ;  but  that  it  sliould  be  at  the  option 
of  the  counsel,  whether  he  would  give  his  testimony  or  not. 

Mr.  Erskine  said,  he  would  not  volunteer  the  giving  of  evi- 
dence on  such  an  occasion,  and  retired. 

An  objection  being  taken  whether  the  action  was  maintainat^le, 
A  report  in  a  Eyre,  Chief  Justice,  held,  that  bonajide  report  of  what  passed 
^iJ^^jJ^^  in  a  court  of  justice,  was  not  actionable,  but  that  he  would  hold 
in  Court,  is  the  defendant  to  very  strict  proof,  that  the  report,  as  published, 
notaiiDc.  •  (^ntained  precisely  the  substance  of  that  delivered  in  Court,  as 
otherwise  the  pretended  report  might. be  made  the  vehicle  of 
slander. 

The  defendant  did  give  that  evidence,  and  had  a  verdict. 

£14 J)  OF   HILARY  TERM. 

CASES 


•    CASES  t«8] 

ARGUED  AND  RULED 

AT  NISI  PRIUS, 


ON  THE 


OXFORD    CIRCUIT, 

SUMMER  ASSIZES,  1795*. 
WORCESTER,  CORAM  THOMSON,  BARON. 


Walker  v.  Broadstock. 

nnHIS  was  a  feigned  issue,  to  try  a  prescriptive  right  of  com-  Wherea  party 
^    mon  claimed  by  the  plaintiff,  on  Corse  Lawn^  in  the  parish  claima  com- 
of  Corse f  in  the  county  of  Worcester^  as  appurtenant  to  a  mes-  ^  wcinage!^ 
Buage  situate  in  the  parish  of  Stanton^  in  the  county  oi  Gloucester;  asappunenant 
which  parishes  are  also  in  different  manors.  declaration ^f* 

The  claim  was  pur  cause  de  vicinage ;  and  the  plaintiff*  made  aformertenant 
a  strong  case  of  constant  and  uninterrupted  usage.  messuaKiTas 

The  defendants  proved  that  one  Clark^  who  had  been  occu-  to  such  right, 
pier  of  the  plaintiff's  messuage  forty  years  ago,  but  who  was  gy^'^Q    u* 
now  dead,  had  in  his  lifetime  acknowledged,  that  his  cattle  had  such  tenant 
been  impounded  on  Corse  Ixtmn  /  and  it  was  allowed  to  be  evi-  °^  lining. 
deuce  of  the  fact.  (Vide  Davis  v.  Pierce  et  alt.  2  Term  Rep,  53.) 
They  also  offered  evidence  that  one  Walker  (not  the  plaintiff) 

*  I  ani  indebted  for  the  following  cases,  froni  the  Oxford  Circuit,  to  the 
obliging  communication  of  Mr.  Jervis.  At  the  conclusion  of  this  volume,  I  can- 
not at  the  same  time  omit  the  opportunityof  making  a  similar  acknowledgment 
to  Mr.  Barrowf  to  whose  accuracy  in  taking  notes,  and  attention  to  any  point 
mled  in  my  absence,  I  am  under  many  obligations. 

who 


458 


CASES  AT  NISI  PRIUS, 


1795. 


who  had  been  occupier  of  the  pidntiff's  messuage^  who  was  now 
"  *liidng,  and  had  no  interest  in  the  cause^  had,  during  the  time 

^  of  his  enjoyment  of  the  pkint8F*&  mtssuag^r,  declared  his  opinion 

Broadstock.  that  he  had  no  such  right  of  common  appurtenant  to  the  mes- 


l  ♦«9  J 


[  460  ] 


suage.  And  on  its  being  objected  that  this  Walter  himself 
should  have  been  predneed,  luid  that  this^  was  but  hearsay  evi- 
dencci  it  was  answered  that  it  was  not  evidence  of  the  &ct,  but  of 
the  opinion  of  the  temanl^  and  that  of  such  opinion  it  was  the 
best  evidence ;  and  that  the  declarations  of  occupiers  are  evi- 
dence against  their  own  rights. 

Upon  these  grounds  the  learned  Judge  admitted  the  evidence, 
and  the  plaintiff  had  a  verdict. 
MUeSf  Brugge^  and  Wigtey  for  tlie  plaintifi* 
PlumeTf  Dauncey^  and  DtmdesmeU  for  the  defendant. 


AT   STAFFORD,    SAME    ASSIZES, 
COftAM  LORD  KENYON.. 


Eoooscb^ 
meauby  the 
teoantOD  the 
waste»  do  not 
bdkHigto.the 
landlord. 


Doe  ex.  de»u  CoLciouGii  tu  Mulliner. 

Tj^  JEXITMENT  by  landlord,  after  the  expiration  of  a  Iat0% 
^^  against  his  tenant^  &b  Um  recovery  of  a  gaarden»  which  the 
tenant  had  gMned  during  bis  te»aaqr  by  enoroaehment. 

I,ord  Kenton  cevoltod  at  the  idea  tbaL  the  tenant  could  nuke 
the  landlord  a  trespasser;  which,  he  said,  would  unavoidably  be 
the  case^  if  the  landlord  could  recover  in  this  ejectmeot*  His 
Lordship  laid  it  down  as  clear  law,  that  if  a-  tenant  Inclose  post, 
of  a  wastes  and  is  in  possession  thereof  so  long  as  to  acquire  a 
poMCsaory  right  to  it,  such  inclosure  does  not  belong  to  the 
landlord ;  but  if  the  tenant  has  acknowledged  that  he  held  such 
inclosed  part  of  his  landlord,  this  would  make  a  difference;  and 
he  refused  to  save  the  point. 

Leycester  for  the  plaintiff. 

Plumer  for  the  defendant 


AT 


SUMMER  ASSStZaBS,  as  GSSk  in.  m 

W95. 
AT  SKREWSBUHY,  9AMB  ASSZBS^  

CORAM  THOMSON,  BARON. 


Doe  ex  dem.  GHA£Lm>R  v*  Davic9. 

Tj^ JECTMENT  for  two  pieces  of  land,  part  of  a  common  in  Same  point 
the  coun^  pf  Salop^  which  had  b^  iadoiad  by  the  de-  ^  *^^  ^^^• 
fendant  and  another,  who  occupied  a  fisurm  of  the  plaintifis,  con- 
tiguous to  the  common  on  which  the  encroachment  had  been 
made. 

The  case  stated  on  the  part  of  the  plaintiff  was,  that  in  the 
year  1 7£1,  a  Mr.  Vaughan  let  Ckalhwr^  fhrm  to  Richard  Daviesy 
for  mnet;y-nine  years,  if  tbre^  persons  should  so  long  \iye^  the  laat 
of  whom  died  twelve  months  ago.  Soon  after  the  m^ikipg  of  tbe 
lease^  the  tenant  then  in  possession  took  9  |wU;cb  Qf  Uuiid  belong- 
iqg  to,  the  ^mmou  innnediatelg^  contiguQus  to  th^  farm.  It  ap- 
peai^ed  tlMt  ther^  was  qq  qomOMWiicatioa  betwo^  the  fairms  ^d 
theindosurei,  bujt  tjbue  gate  from  tbe  inolofiuve  lod  froQi.  th^  wastes 
It  also  appeared,^  tliat;  about  forty  yeavs  ago  tbe  thop  tenapt  made 
another  encroachment  oa  the  commont  by  iiy^Iosii^  another 
piece  of  land  adjoioijpig  the  fir^  €ncroacIwe)i^t»  but  uot  qomoiu- 
oicatiiig  with  tbe  &rm. 

.   The  eJQctment  was  brought  (the  liease  being  now  expired)  for 
the  recoveiy  of  tbet^  encroachments^  which  thq  tenant  had  not 
given  up  with  the  rest  of  tbe  farm ;  and  it  was  contended  on  the 
pan  of  the  lessoi:  pf  tb^  plaintiff,  that  the  encroachments  must      [  462  ] 
be  taken  to  have  been  made  for  his  benefit. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  it  was  clear 
law,  that  if  the  encroached  land  had  been  laid  to  the  faim,  then 
it  must  be  taken  to  have  been  for  the  benefit  of  the  landlord ; 
which  was  acceded  to  by  the  defendant's  counsel,  under  this 
limitation,  if  the  landlord  had  shewed  his  assent  to  such  trespass, 
as  in  the  case  of  a  lease  from  year  to  year. 

The  learned  Judge  intimated  a  strong  opinion  against  the 
plaintiff  in  this  case;  but  Mr.  Leicester  mentioning  that  it  had 
been  admitted  in  a  case  before  Perryn,  Baron,  at  Hereford^ 
wherein  Mr.  Bcnoer  and  Mr.  Plumcr  had  been  counsel,  that  en- 
croachments by  tenants  were  for  the  benefit  of  their  landlords ; 
and  that  the  same  doctrine  had  been  recognized  by  Heath  and 

Btdkr, 


46S  CASES  AT  NISI  PRIUS,  &c 

1795.  Butter^  Juttioes,  upon  this  circuit;  his  Lordship,  out  of  defer- 

ence  to  such  h^  authorities,  declined  to  nonsuit  the  plaintit^ 

J^^^  which  he  otherwise  would  have  done;  and  the  plaintiff  obtained 

Challmor  a  verdict 

Davibb.         ^^  ^®  ^^"^  ^^  ^^  ^  ^^'  Cotdougk  V.  MuUiner^  ante. 
Phmer  and  LeycesUr  for  the  plaintiff. 
MUes  and  — —  for  the  defendant 


[  463  ]  AT  HEREFORD,  SAME  ASSIZES, 

CORAM  LORD  KENYON. 


C00P£R  V.  Da  VIES. 


/^ASE  on  a  promissory  note  for  10/.,  by  indorsee  agaifist 
^^  drawer. 

Plea  of  the  general  issue. 

Lcnorence^  the  payee,  was  called ;  and,  upon  objection,  ad- 
mitted to  be  a  good  witness.  He  proved  that  5/.  had  been  piud 
before  indorsement,  but  that  the  plaintiff  had  no  notice  of  such 
payment;  and  as  to  the  other  5l^  he  said  it  waspiud  to  a  person 
authorized  by  the  plaintiff  to  receive  it 

Lord  Kenton  held,  that  the  first  payment  being  without 
notice,  the  plaintiff  was  entitled  to  recover  Bh ;  upon  which  a 
question  arose,  whether  his  Lordship  was  bound  to  certify, 
under  the  Welsh  Judicature  Act,  IS  Geo.  III. ;  which  he  seemed 
unwilling  to  do.  However,  his  Lordship  afterwards  declared, 
that  upon  looking  into  the  act,  he  found  he  had  no  discretion  in 
the  case,  and  accordingly  certified. 

Vide  Evans  v.  Jonest  6  Term  Rtp.  500. 
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Abstract. 

AN  abstract  ought  to  contain  every  in- 
cumbrance whatever  affecting  an 
estate  upon  which  any  security  is  about 
to  be  placed.     Richards  y.  Barton. 

Page  269 

Action. 

Vide  Asjum/uiif  PleaJsng^Uo.  5.  dndSaiet 
No.  7. 

Administrator. 
Vide  Executor. 

Affidavit. 

Where  one  party  in  a  cause  offers  to  the 
other  side  to  settle  it,  if  a  witness  in  the 
cause  will  make  affidavit  of  certain  facts 
in  dispute,  and  such  affidavit  is  made,  it 
shall  bind  the  party ;  nor  shall  he  be  ad- 
mitted to  dispute  the  question  by  a  trial. 
LiojfdY.mUan.  178 

Agent. 

1.  The  principal  is  bound  by  all  acu  of  a 
ffeneral  agent — aiiter  of  a  special  one  as 
hr  only  as  he  acts  within  his  power. 
East  India  Company  v.  Hemley.        Ill 

2.  A  letter  written  by  an  agent  or  broker 
by  whom  a  contract  has  been  made  for 
the  sale  of  goods,  is  not  evidence  where 
such  agent  or  broker  can  be  called  as  a 
witness.    Maaten  r.  Abraham.      S75 

Vot.  I. 


3.  If  an  officer  in  the  army,  on  foreini 
service,  sends  in  his  resignation  to  me 
agent  of  the  regiment,  for  the  sale  of  hit 
commission,  the  agent  must  take  care  to 
secure  to  him  the  purchase-money. 
Sturdy  y.  Rois.  Page  450 

Vide  Deceit^  No.   1;    an4  Frauds^ 
No.  1. 


Agreement. 

1.  An  agreement  being  **  I,  A.  B.  tigrtCf** 
bfc.  in  the  party's  own  hand-writing,  is 
a  sufficient  signing  within  the  statute  of 
frauds.     Knight  v.  Croctford.  190 

2.  Where  an  agreement  is  to  be  performed 
by  a  certain  day,  if  the  parties  enlarge 
the  time  bv  consent,  performance  on  the 
enlarged  day  may  be  given  in  evidence 
under  a  declaration  on  the  agreement  at 
it  stood  at  first.    Thresh  v.  Rake.       S% 

S.  An  agreement  entered  into  abroad  need 
not  be  stamped  in  order  to  be  given  ia 
evidence  in  England.  Ximencs  v.  Jaquei. 

810 

4.  Where  a  creditor  amet  to  take  his 
debt,  part  in  hand,  and  part  by  a  securi^ 

'at  a  future  day,  but  which  security  is 
given  on  a  wrong  stamp,  if  he  has  taken 
the  money  to  be  paid  in  hand,  he  cannot 
bring  an  action  for  the  remainder  until 
the  whole  time  to  be  given  by  the  security 
is  expired.     Swears  v.  Wells.  317 

5.  Where  a  plaintiff  declares  on  a  special 
agreement,  and  the  defendant  pays  money 
generally  in  court,  it  supersraes  the  ne- 
cessity of  proving  the  agreement*  GmBoJ 
r.N^h.  S47 

W 
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6.  An  agreement  between  merchants,  that 
one  shall  take  a  share  in  the  outfit  of  a 
ship  and  adrenture,  is  not  an  agreement 
for  the  sale  of  goods,  and  therefore  re^ 
Quires  a  stamp.    Leigh  v.  Banner*    40S 

7.  Under  an  agreement  to  accept  bills  at 
nine  months  tor  goods  to  be  shipped  for 
abroad,  it  is  not  necessary  to  giye  notice 
of  the  shipping.    Oxley  ?.  Toung.      421 

Vide  Pleadings^  Frauds^  No.  4*    Evi- 
dencet  No.  31. 

Annuity. 

Where  an  annuity  has  beconie  void  for  a 
defect  in  the  memorial,  the  grantee  can- 
not maintain  an  action  for  money  had  and 
,  received,  unless  the  annuity  has  been  set 
.  aside  by  act  of  the  Court,  or  the  grantor 
has  rehjsed  to  execute  the  securities,  or 
to  pay  the  annuity.  Weddell  ▼.  Lifnam^ 
and  others.  309 

Vide  In£cimenif  No.  1 ;   jtsiumfuUf 
No.  6 ;  Evidence^  No.  35. 

Arbitration. 

1 .  A  party  by  iigreeing  to  refer  the  quan- 
tum of  a  demand,  does  not  thereby  waive 
•  apy  objection  to  its  legality,  when  sued 


for  the  sum  awarded.    Steers  v.  Liuhle\ 


t 


&  When  matters  in  dispute  are  referred  to 
arbitration,  without  bond,  and  the  arbi- 
trators award  a  certain  sum  to  be  due, 
that  is  comjJcte  evidence  of  the  demand 

•  imder  the  conmion  count  of  an  account 
stated.     Keen  v.  Batshore,  194 

3.  Wh^  parties  agree  to  refer  a  dispute  to 
aibitration,  and  Sie  arbitrator  underukes 
the  business,  and  makes  an  award,  the 
party  against  whom  it  is  made  cannot 

.  maintain  an  action  for  the  matter  referred, 
but  must  abide  by  the  award.  Bailey  y. 
Lechmerem  877 

Arrest. 

1.  In  an  action  of  false  imprisonment  for  an 
illegal  arrest,  it  is  evidence  to  charge  the 
dereibdant,  the  ofHcer,  that  the  warrant 
was  directed  to  him.     Slack  v.  Brander. 

42 

2  When  a  person  is  arrested,  the  officer, 
oil  receiving  a  discharge  from  the  plaintiff 
«n  that  action,  may  deuin  the  ddftndant 


for  a  reasonable  time  till  he  searches  the 
office.     Taylor  v.  Brander*  45 

3.  An  outer  door  to  an  open  gallery  leading 
to  several  apartments,  cannot  be  broken 
up  to  make  an  arrest.  Hopkine^.Nighiin* 
galei  99 

Assignment. 

When  there  is  an  assignment  by  deed,  it  is 
sufficient  to  prove  uie  assignment  by  the 
subscribing  witness,  without  proving  the 
execution  of  the  original  deed.  Naii  v. 
Turner.  2Kf! 

Assumpsit. 

1.  Assumpsit  will  not  lie  for  goods  told 
and  delivered,  when  the  buyer  hat  given 
a  note  which  has  some  time  to  run,  tiQ 
that  time  is  expired.  Sieadman  v.  Gooek. 

5 

2.  Assumpsit  for  use  and  occupatioii  will 
not  lie  when  the  premises  are  let  for  aa 
unlawful  puroose,  or  centra  banos  wmet.  , 
Girardy  v.  Kichardson.  13 

3.  Assumpsit  will  lie  to  recover  money  lent 
knowingly  to  game  with,  if  no  security 
has  been  taken.  fVittenhall  v.  IFood.    18 

4.  Assumpsit  will  lie  to  recover  mooty 
won  at  play  under  10/.  if  the  pky  has 
been  fidr.     Bulling  v.  Frost.  235 

5.  Where  a  party  has  paid  money  volun- 
tarily, and  with  notice,  but  which  he  was 
not  by  law  bound  to  pay,  ^sumpsit  will 
not  lie  to  recover  it  back.  Brown  v. 
M^Kinally.  279 

6.  Assumpsit  will  lie  to  recover  the  ex^ 
pences  of  the  conveyances,  and  the  inter- 
est of  the  money  procured  to  purchase  an 
annuity,  where  the  grantor  has  misrepre- 
sented the  charges  affecting  the  estate 
upon  which  the  annuity  is  to  be  secured. 
Richards  v.  Barton.  £68 

7.  Assumpsit  for  moni|^  had  and  received 
will  not  lie  to  recover  money  paid  to  A, 
for  an  illegal  insurance  in  the  lottery, 
and  by  him  re4nsured  with. the  ddenfi- 
ant.     King  v.  Scrape.  432 

Vide  Bankrupt^    No.    1,  8,  A  18; 
Sale,  No.  7- 

Atlathment^  Foreign. 

The  garnishee  unfler  a  fortigD  ^*wbynffl|t  ia 
not  an  admissible  wiuii^W  to  jfK§^  ibe 
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regularity  of  hU  proceedings,  ior  the  jus- 
tice of  his  (Umands.     Lond  Barrymon 
.  ▼.  Tatflar.  327 

Attorne]/. 

1.  Though  the  whole  of  the  business  done 
by  an  attorney  has  been  at  the'  auarter- 
sessions,  he  must  nerertheless  deliver  a 
hill  signed  under  stat.  2  Geo.  2.  Clark 
T.  Donovan.  137 

8.  A  deed  produced  by  the  attorney  in  the 
cause,  in  consequence  of  notice  to  pro- 
duce it,  need  not  be  proved  by  the  sub- 
scribing witness.  AlUer  where  produced 
by  an  attorney  who  was  employed  by  the 
party  at  the  time  it  was  executed,  but  is 
not  then  his  attorney,  or  appears  on  the 
record.     Leith  v.  Post.  166 

5.  In  an  action  by  one  attorney  against 
another  for  agency,  it  is  not  necessary  to 
deliver  a  bill  signed  under  stat,  2  Geo.  2« 
Nelson  V.  Garforth.  221 

4.  A  person  is  not  bound  to  accept  of  a 
conveyance  executed  under  a  power  of 
attorney.     Coore  y.  Callaway.  115 

RUiards  v.  Barton.  270 

5*  An  attorney  shall  not  be  allowed  to  use 
the  name  of  his  clients  to  try  his  right  to 
the  costs  of  the  declaration  where  the 
defendant  has  paid  the  debt  and  costs  in 
the  original  action.  Ckarlwood  v.  Ber- 
riefgf.  345 

6.  In  an  action  for  fees  as  an  attorney  or 
proctor,  it  is  no  defence  that  the  defend- 
ant cm{^yed  a  third  person  who  em- 
ployM  the  plaintiiF,  unless  the  money 
was  paid  to  such  third  person.  Brown 
y.  Brooks.  388 

7.  A  letter  written  by  the  plaintifPs  attor- 
ney demanding  payment  of  an  inclosed 
bill,  does  not  connne  the  plaintiff  from 
going  into  evidence  of  other  matters  not 
included  in  the  bill.     Short  v.  Edwards. 

379 

8.  Wbece  an  action  has  been  brought  by  an 
attorney  for  business  done  for  the  defend- 
ant who  was  an  attorney  at  the  time  of 
the  action  brought,  but  who  was  not  so 
it  the  time  the  business  was  done ;  the 
plaintiff  is  not  bound  to  give  in  a  bill 
signed  under  stat.  2.  G.  2*  Ford  v. 
MtutweU.  420 

9.  In  an  action  against  an  attorney  for 
which  he  gives  notice  of  set*off  of  his  bill 
Sot  boiiaess  done,  he  mutt  deliver  a  bill 


signed.  But  it  need  not  be  delivered  a 
month,  according  to  the  statute.  Bui- 
man  v.  Biriett.  449 

Auction, 
Vide  Sak,  No.  4. 

Auctioneer. 

To  what  allowance  he  is  entitled.  Malthy 
V.  Chr'u^  340 

B. 

Bailment. 

Where  goods  are  bailed  to  be  kept  for 
hire,  if  the  goods  are  stolen  the  bailee  is 
not  liable.     Finucan  v.  Small.  315 

Banker. 

Bankers  have  a  lien  upon  bills  deposited 
with  them  for  the  balance  of  a  general  ac- 
count.    Jourdaine  v.  Le  Fevre,  66 

Bankrupt. 

1.  The  commissioners  of  bankrupts  may 
make  a  verbal  order  for  the  allowances  oif 
his  expences  to  a  person  summoned  before 
them,  and  such  shall  be  recoverable  in 
assumpsit.     Tarker  v.  Botham.  64 

2.  Whether  the  wife  of  a  bankrupt  is  an 
admissible  witness  to  prove  a  payment 
made  in  contemplation  of  a  bankruptcy. 
Jourdaine  v.  Le  Fevre.  o7 

3.  A  conveyance  by  deed  to  a  child, 
though  declared  void  by  stai.  1.  Jac.  1, 
if  made  when  a  trader  is  insolvent,  it 
fraudulent,  and  an  act  of  bankruptcy* 
Wh'awelly,Thomfu(m.  68 

4.  When  one  partner  makes  a  fraudulent 
grant  by  deed  to  another  partner,  it  is  an 
aa  of  bankruptcy  in  the  tbrmer,  but  not 
in  the  latter.     Ibid.  71 

5.  A  concerted  act  of  bankruptcy  will  not 
support  a  commission.  Sttwart  v.  Rich^ 
man.  108 

6.  A  creditor  who  proves  a  debt  under  a 
commission  of  bankruptcy,  may  neverthe^ 
less  on  a  trial  impeach  the  commissipn^ 

7.  One  assignee  of  a  bankrupt  estate  i|iay 
ttfiln^t  money  due  to  the  estate,  a^d 

[a  2] 
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gire  a  vdid  discharge  for  it..   Smith  v. 
Jamejon,  114 

8.  An  uncntiiicated  bankrupt  may  maintain 
an  action  for  work  and  labour  and  ma- 
terials found.     SilJ^  r.  Osbcrn,  140 

9.  So  he  may  maintain  an  aaion  for  money 
lent.     Evans  v.  Brown.  170 

10.  In  what  cases  a  bankrupt  must  produce 
his  certificate  to  make  himself  a  good 
witness.     Botham  v.  Stvingltr.  164 

11.  An  acknowledgment  by  a  bankrupt 
that  he  owed  the  petitioning  creditor 
above  100/.  before  the  act  of  t»nkruptcy» 
if  made  at  any  time  before  the  suing  out 
the  commission,  is  good  evidence  of  the 
petitioning  creditor's  debt.  Dotuton  v. 
Croii,  168 

1%  One  assignee  of  a  bankrupt  estate  can- 
not give  a  valid  receipt  for  money  due  to 
the  esute,  so  as  to  discharge  the  demand, 
where  the  express  dissent  of  the  other 
assignee  appears.     Brutow  v.  Eastman. 

172 

13.  The  assignees  of  a  bankrupt  are  not 
liable  to  an  action  of  covenant  for  rent  of 
the  premises  which  had  been  occupied  by 
the  bankrupt,  accrued  since  the  bank- 
ruptcy, if  they  never  took  possession  of  or 
occupied  them.     Bourdilion  v.  Dalton. 

233 

14.  In  an  actbn  against  a  bankrupt  on  a 
new  promise,  proof  that  the  plaintiffs 
petitioned  the  Lord  Chancellor  against 
the  allowing  of  the  defendant's  certincate, 
shall  be  heM  to  be  a  waiver  of  the  agree- 
ment by  the  bankrupt  to  pay,  and  an 
answer  to  the  action.     Colli  v.  LovelL 

282 

15.  The  bankrupt  himself  is  an  admissible 
witness  to  explain  a  doubtful  act  of  bank- 
ruptcy.    Oxlade  V.  Perckard.  287 

16.  in  an  action  by  the  assignees  of  a 
bankrupt  for  goods  of  his  sold  by  the  de- 
fendant, an  advertisement  by  the  defen- 
dant describing  them  as  the  goods  of  the 
bankrupt,  precludes  him  from  disputing 
the  bankruptcy.  Maltby  v.  Christie.  342 

17.  Where  the  act  of  bankruptcy  is  the 
absconding  to  avoid  an  arrest,  it  is  not 
necessary  to  shew  any  writ  to  have 
actually  issued.  Wihon  v.  Norman.    334 

1 8.  An  action  for  money  had  and  received 
will  not  lie  to  recover  the  allowance  of  a 
bankrupt  under  stat.  5  Geo.  2.  Groome 
V.  Potis.  396 


1 9.  Where  the  aa  of  bankroptcy  rdicd  on 
is  denial  to  creditors,  a  wttnets  proving 
that  several  persons  called  whcmi  the  wiu 
ness  believed  to  be  creditors  but  couki 
not  say  positively,  is  evidence  to  go  to 
thejury.  Jameson  v.  Eamer  et  ok.     381 

20.  To  prove  an  aa  of  bankruptcy  com- 
mitted some  years  back,  an  old  witness 
shall  be  allowed  to  recar  to  hit  depon- 
tion  made  at  the  time,  to  refresh  his 
memory,  and  thereby  ascertain  the  date 
of  such  aa  of  bankruptcy.  Famgkam  v. 
Martin.  440 

Barges. 

Custom  of  mooring  barges  on  the  river 
ThameSf  how  found.     IVyai  v.  Tkomfi* 


Barratry. 
Vide  Insurance^  No.  7. 

Baron  and  Feme. 

1.  A  wife  must  have  a  separate  maintenance 
secured  to  her  by  deed,  in  order  to  tiib- 
jea  her  to  the  payment  of  her  own  debts. 
Stedman  v.  Gooch,  6 

2.  When  a  husband  and  wife  live  in  a  state 
of  separation,  an  action  for  crim.  con.  will 
not  lie  for  adultery  committed  during 
that  period.— ^T^^^n  v.  Ttmhulh         16 

3.  Where  a  husband  permits  his  wife  to 
aa  for  him  in  any  business,  her  admissbn 
as  to  any  matter  respecting  such  business 
is  admissible  evidence  to  chai^  hiou 
Emerson  v.  Blonden.  142 

4.  Where  a  married  woman  contracts  by 
deed  for  the  hire  of  a  servant,  without 
any  power  of  attorney  fi-om  her  husband, 
the  plamtiff*  may  consider  the  deed  as 
void,  and  proceed  against  the  husband 
on  the  simple  contract ;  and  in  such  case 
the  deed  is  evidence  of  the  contraa.  ' 
IVhfte  V.  Cuyler^  300 

5.  Where  an  interlocutory  decree  has  been 
set  aside  on  terms  that  the  defendant  shall 
not  give  coverture  in  evidence^  the  de- 
fendant cannot  give  real  coverture  in  vn* 
dence,  nor  prove  that  the  goods  were 
furnished  on  the  credit  of  the  husband. 
Sneil  Y.Rice.  222 

6.  Where  a  wife  is  by  ill-treatment  of  her 
husband  forced  to  leave  his  houses  she 


INDEX  TCJ  VOL.  I. 


shall  carry  with  her  credit  for  necessaries, 
and  the  husband  be  liable.  Hodges  v. 
Hodges,  441 

Vide  Marriage^  and  Register. 

Bills  of  Exchange  and  Notes. 

1.  If  a  bill  or  note  is  drawn  payable  at  the 
house  of  a  third  person,  a  refusal  by  that 
|}er6on  is  good  evidence  that  the  bill  will 
not  be  paid.     Siedman  v.  Gooch.  3 

2.  A  letter  delivered  at  the  house  where  the 
acceptor  of  a  bill  of  exchange,  or  the 
drawer  of  a  note  lives,  is  sufficient  notice 
of  non-payment  of  it.     Ibid.  5 

3.  Where  n  bill  or  note  which  has  some 
time  to  run  is  given  in  payment  of  a  debt, 
an  action  is  not  maintainable  for  the  debt 
till  the  time  which  the  bill  or  note  had  to 
run  is  expired.     Ibid.         ,  ibid. 

4.  j^liter  it  the  bill  or  note  was  of  no  value. 
Ibid.  ibid. 

5.  In  an  action  against  the  maker  of  a  note 
by  the  indorsee,  the  indorser's  letters  are 
not  evidence  to  impeach  the  plaintiff's 
title  to  it.     CHfsam  v.  O'Brien.  10 

6.  How  far  the  evidence  of  a  clerk  in  the^ 
post-office,  whose  business  it  is  to  detect 
the  forgery  of  franks,  is  admissible  to 
prove  forgery  in  the  acceptance  of  a  bill 
of  exchange.     Siedman  v.  Gooch.         14 

7.  That  a  witness  has  seen  the  acceptor 
write  his  name  pending  the  action,  is  not 
sufficient  evidence  of  the  acceptance, 
where  the  defence  is  that  the  accepunce 
has  been  forged.     Ibid.  \5 

8.  It  is  not  sufficient  evidence  of  the  ac- 
•    cepunce  of  a  bill  of  exchange,  that  the 

defendant  to  whom  the  bill  was  addressed 
returned  it,  saying,  "  there  is  your  bill,  it 
is  all  right."     Powell  v.  Jones.  17 

9.  If  a  party  in  discount  of  a  bill  gives 
goods  in  part,  and  charges  them  at  much 
above  their  value,  it  is  usury.  Pratt  v. 
miley.  40 

10.  If  any  alteration  is  made  in  a  bill  of  ex- 
change after  the  time  it  becomes  due,  it 
requires  a  new  stamp,  or  it  shall  be  void. 
Bowman  v.  NichoJi.  81 

11.  The  indorser  of  a  bill  of  exchange  can- 
not be  a  witness  to  prove  the  property  of 
the  bill  in  himself,  in  order  to  defeat  the 
action  of  the  indorsee.  Buckland  v. 
Tankard.  S5 

12.  If  a  party  makes  a  payment  by  an  or- 
der, directing  the  person  to  whom  it  is 


addressed  to  pay  in  good  bills,  the  person 
taking  the  bills  docs  it  at  his  own  peril. 
Bolton  V.  Richard.  106 

13.  When  a  bill  of  exchange  is  taken  up 
for  the  honour  of  any  of  the  parties  whose 
names  are  on  the  bill,tlie  person  so  taking  it 
up  becomes  as  an  indorsee,  and  is  entitled 
to  all  the  remedies  an  indorsee  could  have 
against  those  whose  names  were  on  the 
bill.     Mertins  v.   JVinnington.  112 

1 4.  When  the  drawer  of  a  bill  of  exchange 
has  not  received  the  consideration  of  it, 
he  shall  not  be  liable  in  an  action  by  the 
payee.     Puget  de  Bras  v.  Forbes  &f  alt, 

117 

1 5.  A  draft  in  these  words,  <*  N.  will  much 
oblige  Mr.  IV.  by  paying  to  J.  R,  or  or- 
der, 20/."  is  a  bill  ot  exchange,  and 
cannot  be  given  in  evidence  if  it  is  not 
stamped.     Rufy.  Webb.  19 

16.  Where  a  person  holds  bills  which  have 
some  time  to  run,  of  a  person  who  be- 
comes insolvent,  he  may  nevertheless  come 
in  and  prove  them  under  the  composition- 
deed.     Holmer  v.  Viner,  131 

17.  Where  a  plaintiff  declares  against  seve- 
ral defendants  on  a  joint  bill  of  exchange 
or  note,  and  one  of  them  by  his  plea  ad- 
mits his  Hand-writing  subscribed  to  the 
note,  and  the  other  pleads  non  assumpsit, 
the  plaintiff  nevertheless  must  prove  the 
hand-writing  of  them  all  at  the  trial. 
Gra^  V.  Palmers  l^  alt.  135 

18.  In  an  action  on  a  bill  of  exchange,  an 
admission  of  the  party's  hand-writing 
subscribed  to  it  pending  a  treaty  to  set- 
tle it,  is  admissible  evidence.  IValdrtdge 
V.  Kennison.  143 

19.  Where  a  broker  pays  money  for  his 
principal  on  account  of  an  illegal  stock- 
jobbine  transaction,  and  tHe  principal  ^ves 
him  a  hill  of  exchange  for  the  money  so 
advanced,  an  indorsee  who  knows  the 
consideration  for  which  the  bill  had  been 
gjven,  cannot  recover  on  it.  Steers  v. 
Lashly.  166 

20.  The  indorsee  of  a  bill  of  exchange  is 
in  K.  B.  an  admissible  witness  to  im- 
peach the  title  of  the  holder.  Rich  v. 
Topping.  176 

21.  AViter  in   C.  P.    Hart  v.  Mcintosh. 


22.  Where  the  payee  of  a  bill  of  exchange 
indorses  it  in  blank,  a  subsequent  indorsee 
shall  not  by  a  special  indorsement  restrain 
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its  negotiability  so  far  as  to  make  it  ne- 
cessary to  prove  such  special  indorsement 
v^here  the  action  is  brought  by  a  bondjide 
holder.     Smith  v.  Clarke  180 

23.  An  answer  received  at  the  house  of  a 

EBOn  upon  whom  a  bill  of  exchange  has 
n  drawn,  that  the  bill  would  be  taken 
up  when  due»  does  not  amount  to  an  ac- 
ceptance, unless  it  appears  to  have  been 
given  by  his  direction.  Sayer  v.  Kit- 
chen. 209 

S*.  When  a  creditor  to  an  insolvent,  con- 
tents to  take  a  composition  by  bills,  pay- 
able at  different  dates,  if  the  creditor 
makes  his  debtor  give  him  bills  at  a  shorter 
date,  or  with  a  security,  that  shall  not 
avoid  the  bUls.     Fei%e  v.  Randall.     224 

25*  A  promissory  note  payable  to  A.  B. 
without  the  words  "  or  order,"  is  a  pro- 
missory note  within  the  statute.  Smith 
Y.  Kendall.  231 

26.  If  a  promissory  note  has  been  given  ex 
,gr.  for  goods  sold,  and  the  plaintiff  de- 
clares on  the  note  with  the  usual  counts, 
if  the  note  has  not  the  proper  stamp^  and 
80  cannot  be  given  in  evidence,  the  plain- 
tiff may  go  into  evidence  of  the  goods 
sold.     Wilson  V.  Kennedy.  24e5 

27.  To  prove  usury  in  the  cnscount  of  a  bill 
of  exchange,  proof  that  the  party  took 
usurious  interest  on  the  discount  of  two 
bills,  one  of  which  was  the  bill  in  ques- 
tion, without  ascertaining  how  much  was 
taken  for  it,  is  not  sufficient.  Hattam  v. 
Withers.  259 

28.  The  indorsee  of  an  accommodation  bill, 
who  takes  it  knowing  it  to  be  so,  can  only 
recover  as  he  has  really  paid.  Aliter^ 
where  the  bill  has  been  drawn  in  the  re- 
gular course  of  business.  Wijfen  v.  Ro- 
berts. 261 

29.  In  an  action  against  the  drawer  of  a 
bill  of  exchange,  evidence  that  the  bill 
had  been  demanded  from  the  acceptor. 
Dot  on  the  last  day  of  graice,  but  on  the 
preceding  day,  will  nonsuit  the  plaintiff. 
Ibid.  262 

SO.  If  a  party  gives  a  valuable  consideration 
for  a  bill  of  exchange,  usury  in  any  of 
the  intermediate  indorsements  shall  not 
avoid  it  in  his  hands,  if  there  was  no 
usury  iQ  the  original  creation  of  it.  Da^ 
mkl  ▼•  Carton^.  274 

31.  Where  a  person  becomes  inddnee  of 
i)ilb  or  notes  given  byao  insolvent,  in 


order  to  secure  to  his  creditore  their  dWi- 
dends,  under  a  composition,  and  he  re- 
ceives part  of  the  insolvent's  ejects,  in 
order  to  secure  himself,  he  cannot  take 
advantage  of  want  of  notice  of  non-pay- 
ment by  the  insolvent.  Comey  v.  Men- 
de%  Da  Costa,  302 

32.  The  acceptor  of  a  bill  of  ^change  b  a 
good  witness  to  prove  that  he  had  no  ef- 
fects of  the  drawers  in  his  hands  when 
the  bill  was  drawn.     Staples  ▼.  OUnet, 

332 

33.  If  the  drawee  was  indebted  to  the 
drawer  at  the  time  the  bill  was  drawn, 
though  he  then  informed  the  drawee  that 
he  would  not  be  able  to  provide  for  the 
Inll  when  due,  that  will  not  do  away  the 
necessity  of  notice  to  the  drawer  of  non- 
payment by  the  drawee.     Ihid.  333 

34.  Where  the  defence  to  a  bill  of  exchange 
is  forgery,  the  jury  shall  be  allowed  to 
decide  by  comparison  of  hands.  AUit' 
brook  V.  Roach.  351 

35.  Where  the  consideration  of  a  note  was 
the  payment  for  engraving  plates,  on  which 
assifi^nats  were  to  bne  for^d.  O.  If  ille^ 
gal  T  but  if  the  party  did  not  know  Aat 
they  were  made  with  a  fraudulent  intent, 
but  supposed  them  to  have  been  issued  by 
the  authority  of  government,  he  may  re- 
cover the  amount.  Strongstharm  ▼•  Zrv- 
kyn.  389 

36.  If  a  party  dbcount  bills  with  a  banker, 
and  receives  in  part  of  the  discount  other 
bills,  but  not  indorsed  by  the  banker, 
which  bills  turn  out  to  be  bad,  the  binker 
is  not  liable.     Fydell  v.  Clarke.         447 


Bill  of  Sale. . 


Vide  Sale. 


Bond. 


1.  Execution  of  a  bond  may  be  proved  by 
proving  the  hand- writing  of  the  subscrfly- 
mg  witness,  when  such  witness  is  abroad. 
Confer  V.  Marsden.  2 

2.  If  the  obligor  of  a  bond  acknowledge 
to  the  subscribing  witness  that  he  exe- 
cuted it,  it  is  sufficient.  PoweS  v. 
Blackett.  97 

3.  Where  the  principal  of  a  bond  has  been 
paid,  the  obligee  cannot  reeover  intefest 
m  an  action  ofdebton  the  bond  Due^tt 
V.  JhfHUs.  no 


INDEX  TO  VOL.  1. 


4.  Wlicre  a  bond  is  of  30  years  standing, 
and  found  amongst  the  papers  of  a  public 
company,  or  of  the  obugec  who  is  dead, 
it  shall  be  held  to  prove  itself,  without 
calling  for  the  subscribing  witness.  Chel- 
tea   tVater^orh  drnfany  v.  CowJUr, 

Vide  Interest. 

t 

Books. 

1.  Entries  in  the  books  of  merchants, 
bankers,  ^c.  can  only  be  proved  by  the 
clerk  who  made  t^em.  Coofier  ▼.  Man- 
den,  1 

d.  Even  though  that  clerk  is  abroad.   ihiJ. 

5.  Though  the  plaintiff  calls  for  books  of 
the  defendant,  and  inspects  them«  it  does 
not  therefore  make  them  evidence ;  it  is 
only  matter  of  observation  to  the  counsel. 
Sayer  v.  Kitchen.  210 


Carrier. 

f  •  A  earner  cannot  discharge  himself  from 
losses  arising  from  the  act  of  God  or  the 
lung's  enemies,  by  giving  notice  to  that 
eftct.  Hyde  y.  Trent  and  Mersey  Na- 
vigation* 36 

2.  Where  goods  are  brought  by  a  carrier, 
if  uken  immediately  from  the  waggon,  the 
owner  may  take  them ;  nor  can  any  claim 
Be  made  for  warehouse-room.  Lambert 
V,  RoHnson.  119 

Case. 

In  what  cases  an  action  on  the  case  will  lie 

fbr  keeping  a  mtfchievous  animal.     Broci 

V.  Cofuiand.  203 

Vide  Deceit,  No.  1  &  2,  and  Insur- 

anee.  No  4. 

Common. 
Vide  Evidence,  No.  63. 

ComposHkm. 

Vide  Insolvent,  No.  1 ,  3^  &  4.     BUI 
of  Exchange,  No.  24. 


Confession. 
Vide  Evidence,  No.  19,  20. 

Consignment. 
Vide  Goods,  No.  2. 

Conspiracy. 
Vide  Indictment,  No.  25. 

.    Constable. 

The  inspector  of  lottery  oHicee  is  not  ex- 
empt from  serving  the  ofHce  of  constable, 
for  it  is  a  ministerial  office,  and  may  be 
performed  by  deputy.      Rex  v.  Wood. 

359 


Costs. 


1.  If  a  defendant  in  an  indictment  applies 
to  put  off  a  cause  standing  in  the  paper 
fbr  trial,  he  shall  pay  costs.  Rest  v. 
Doyle.  125 

2.  The  prosecutor  of  an  indictment  is  not 
a  witness  entitled  to  his  costs  under  an 
order  made  as  above,  unless  his  name 
appear  on  the  back  of  the  indictment. 
Aid.  126 

3.  In  trespass  vi  et  armis  where  the 
goods  have  been  restored,  and  damages 
under  forty  shillings,  Q.  How  the  costs  ? 
Richardson  v.  Tomlin..  225 

4.  In  trespass  fbr  the  mesne  profits,  the 
plaintiff  must  recover  to  the  amount  of 
40  shillings  to  entitle  him  to  costs.  Doe 
V.  Davis.  359 

Court. 

Vide  Jurisdiction, 


Covenant. 


1.  Covenant  not  to  assign  or  underlec  with- 
out leave  of  the  lessor  first  had  and  ob- 
tained, is  a  fiur  and  usual  covenant* 
Morgan  v.  Slatn^hter.  8 

2.  In  an  action  of^covenant,  the  defendant 
shall  not  be  allovred  to  give  in  evidence 
under  the  general  issue  what  amounts  to 
a  licence.     RatcRJe  v.  Pendfertw^.        35 

3.  In  an  action  6f  covenant  for  demorr^ 
on  a  charter  party  given,  ^  whik  waiting 
It  PwrHiMmh  (br  convoy,  and  diichiiginf 
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her  cargo  at  Barulonat"  the  plaintiff  can 
only  claim  demurrage  at  those  two  places, 
not  for  any  delay  at  other  intervening 
places.     Mar4ha!l  ▼.  De  la  Torre.    867 

Custom, 

1.  The  custom  of  the  country  as  to  the 
time  of  the  commencement  of  a  hold- 
ing, it  admissible  evidence.  FurUy  v. 
Wood.  128 

Vide  Leoitt  No.  1. 

2.  Custom  as  to  mooring  barges  on  the 
fiver  Tkamesf  IVyatt  v.  Thornton.      254 


Deceit. 

1.  Where  a  trader  employs  an  agent  to  pro- 
cure orders  for  him  in  the  way  of  his 
business,  and  a  represenution  is  made  to 
the  agent  respecting  tlie  solvency  of  a 
person,  whom,  in  consequence,  he  ad- 
vises the  trader  to  give  credit  to ;  if  at 
the  time  he  knew  such  person  was  not 
solvent,  but  did  not  communicate  it  to 
the  trader,  the  trader  cannot  maintain  an 
action  against  the  person  who  made  such 
false  representation.  Cowan  ^  alt.  v. 
Simpson.  290 

2.  In  an  action  on  the  case  for  giving  a 
£dse  character,  it  is  not  sufficient  to  charge 
the  defiendant  with  knowledge  that  the 
party  recommended  was  in  bad  circum- 
stances, that  he  had  been  arrested  by  the 
defendant  himself;  but  the  defendant 
shall  be  allowed  to  go  into  evidence'  to 
explain  it«     IVood  and  Wain.  442 

Deed. 

1.  A  deed  must  be  proved  by  the  sub- 
scribing witness ;  a  party  himself  cannot 
acknowledge  it  in  court.  Johmon  v. 
Mason.  89 

2.  Where  a  deed  is  executed  under  a  power 
of  attomev,  the  power  itself  should  be 
produced  m  evidence.    lb.  90 

S.  Where  a  party,  to  prove  a  title,  produces 
a  number  of  old  deeds,  under  which 
such  title  is  derived,  he  shall  not  be 
obliged  to  prove  them  by  the  subscribing 
witness.    Tkomfuon  v.  Miles.  185 

4.  Where  a  deed  ia  produced  by  a  person 


who  was  attorney  to  the  party  when  it 
was  executed,  but  is  not  the  auomey  on 
the  record,  or  at  the  time  of  the  trial, 
that  doos  not  supersede  the  necessity  of 
calling  the  subscribiBg  witness;  without 
producing  whom,  it  is  not  evidence. 
Leithy.Post.  196 

5.  Deed  of  a  married  woman  evidence  of  a 
contract  against  her  husband.  White  v. 
Cuyler.  200 

6.  Where  there  has  been  an  assignment  by 
deed,  it  is  sufficient  to  prove  the  execo- 

'  tion  of  the  assignment,  without  proving 
the  execution  of  the  original  deed. 
Nash  V.  Turner.  207 

7.  Where  the  plamtiff  declares  on  a  deed, 
and  to  avoid  profert^  states  that  it  is  lost 
by  time  and  accident,  what  evidence  will 
be  sufficient)  on  issue  jomed,  on  the  ex* 
istence  of  the  deed.  Bedford  v. 
Jackson.  8S7 

8.  Where  a  deed  is  in  the  defendant's  pos* 
session,  who  has  notice  to  produce  it,  but 
does  not,  an  examined  copy  is  evidence, 
without  proving  the  defendant's  execution 
of  it.     Doxon  V.  Haigh.  409 

9.  Though  there  are  more  parts  of  a  deed 
than  one,  which  is  m  the  defendant's  pot- 
session,  but  who  does  not  produce  it 
^ter  hotice,  the  plaintiff  is  not  obliged 
to  produce  one  ot  the  originals,  but  may 
give  a  copy  in  evidence.     Ibid.  411 

Distress. 

1.  Wearinj^  apparel,  when  not  actually  in 
use,  is  hable  to  be  distrained  for  rent  ar- 
rear.     Baynes  v.  Smith  206 

2.  In  trespass  for  taking  goods,  which  had 
been  removed  off  the  premises,  the  de- 
fendant cannot,  under  sut.  1 1  Geo.  % 
plead  the  general  issue,  and  give  the  q>e- 
cial  matter  in  evidence.  VamghtM  v. 
Davis.  257 

E. 

Ejectment. 

1.  In  ejectment,  and  notice  to  quit  at  MU 
chaefmasf  proof  that  by  the  custom  of 
the  country  Michaelmas  means  Old  Mi- 
chaelmasf  is  admissible.   Furley  v  Wood. 

199 
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2.  Wheo  the  lessors  of  the  plaintiff  are  a 

corporation,    the  lease  to  the  plaintiff, 

though  stated  in  the  declaration  to  be  by 

deed,  need  not  be  proved.     Ibid,      ibid. 

Vide  Lease* 

S.  In  trespass  for  the  mesne  profits,  if  the 
cjeament  was  regularly  defended,  the 
plaintiff  can  recover  no  further  costs  than 
were  taxed  in  that  action .  jiliter^  if  there 
was  judgment  against  the  casual  ejector. 
Doe  V.  Daviei.  S58. 

4.  In  trespass  for  the  mesne  profits,  the 
plaintiff  must  recover  40ir.,  or  he  shall  have 
no  more  costs  than  damages.  Ibid.    Ibid, 

5.  In  an  ejectment  under  a  joint  demise  of 
the  whole,  an  undivided  moiety  may  be 
recovered.     JDoe  v.  Wifipel,  360 

6.  The  tenant  in  possession  is  not  an  ad- 
missible witness  to  prove  any  thing  con- 
nected with  the  title  under  which  he  holds. 
Doer.  Pve.  364 

Vide  Landlord  and  Tenant, 

7.  Where  a  right  of  entry  is  given,  in  three 
months  after  notice  of  the  premises  bang 
out  of  repair,  acceptance  ot  rent  after  the 
three  months  expired  does  not  prevent  the 
plaintiff  from  maintaining  his  action,  par- 
ticularly if  they  are  out  of  repair  at  the 
time  ot  bringmg  the  action.  FryeH  v. 
Jeffetys.  393 

Evidence. 

1.  Entries  in  the  books  of  merchants  and 
traders  can  only  be  proved  by  the  clerk 
who  made  them ;  nor  is  other  evidence 
admissible,  though  he  is  abroad.  Cowper 
▼.  Marsden.  1 

2.  Sentence  of  the  spiritual  court,  how  far 
evidence  of  a  divorce  a  mema  ^  thoro. 
Stedman  v.  Goock.  6 

3.  In  an  action  a^nst  the  maker  of  a  note, 
letters  of  the  mdorser  are  not  admissible 
evidence  to  impeach  the  indorsee's  title 
to  the  note.     Cli/uam  v.  0  *Brien.       10 

4.  Evidence  from  comparison  of  hands,  not 
admissible*     St  anger  v.  Searle.  14 

5.  How  hx  the  evidence  of  a  clerk  of  the 
post-office,  whose  busmess  it  is  to  dis- 
coter  the  forgeries  of  franks,  is  admissible. 
Ibid.  14 

6.  That  the  warrant  was  directed  to  the 
defendant,  is  prima  facie  evidence  to 
charge  him  in  an  action  of  false  imprison- 
ment for  an  arrest  made  under  it.  Slack 
V»  Broader^  42 


?•  A  record  is  not  evidence,  unless  it  ap- 
pears that  the  matter  was  in  issue  which 
the  record  is  brought  to  prove.  Sint' 
xenick  v.  Lucas  44 

8.  To  prove  the  loss  of  profits  of  the  the- 
atre from  giving  up  of  the  boxes, 
the  box-keeper  is  a  good  witness,  but 
not  to  prove  that  they  were  given  up 
for  any  particular  cause.  AMty  v.  Har- 
riton.  49 

9.  In  trover  for  a  bill  of  exchan^,  it  is  ne- 
cessary  to  give  notice  to  produce  it,  or 
the  plaintiff  cannot  go  into  evidence  of 
its  loss.     Cowen  v.  Abrahams.  50 

10.  Signing  a  paper  as  a  witness,  is  not 
sufficient  to  bind  the  witness  with  notice, 
unless  it  is  proved  that  he  knew  the  con- 
tents.    Harding  v.  Crethom.  58 

11.  In  an  action  of  a  malicious  prosecution, 
a  Judge's  order  to  stay  proceedings  upon 
payment  of  costs  in  the  first  suit,  and 
proof  of  such  payment,  is  not  sufficient 
evidence  to  shew  the  first  suit  determined. 
Kirk  V.  French.  79 

12.  In  an  action  against  the  sheriff,  for  not 
taking  a  bail  bond,  if  bail  is  put  in  and 
justified  pending  the  action,  and  the  plain- 
tiff does  not  moye  to  set  aside  the  justifi- 
cation of  bail,  the  plaintiff  cannot  recover. 
Murray  ▼•  Durand.      '  87 

13.  A  party  who  has  executed  a  deed 
shall  not  be  allowed  to  acknowledge  it  i^ 
it  must  be  proved  by  the  subscribing  wit- 
ness.    Johnson  v.  mason.  89 

14.  Where  a  party  executes  a  deed  under  a 
power  of  attorney,  the  power  of  a&omey 
ought  to  be  produced.    Ibid.  90 

15  The  execution  of  a  bond  may  be  proved 
by  a  witness  to  whom  the  obligor  ac- 
knowledged that  he  had  signed  it  and 
sealed  it,  but  who  did  not  see  him  do  it. 
Powell  v.  BUulett.  97 

16.  Where  the  record  of  a  former  trial  i»to  be 
given  in  evidence*  and  is  set  out  in  an  in- 
dictment, it  is  a  fatal  variance  if  the  name 
of  the  associate  is  different.   Rex  v.  Eden. 

98 

17.  To  prove  that  a  house  was  insured,  the 
policy  must  be  produced ;  an  entry  in  the 
lx>oks  of  the  insurance  Company  is  not 
sufficient.     Rex  v.  Doran.  127 

18.  Where  the  declaration  is  against  several 
defendants,  on  a  jomt  note,  and  one  of 
them  by  his  plea  admits  his  hand-writing, 
the  hand-wnting  of  all  must  nevertheless 
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be  proved  at  the  triaL     Gray  v.  Palmer 
tst  alt.  185 

19.  Though  confessioDS  inadey  pending  a 
treatv  to  compromite  a  suit,  are  not  ad- 
missible in  eridence,  if  made  respecting 
matters  then  depending,  vet  admission  of 
a  hand-writine,  made  under  such  circum- 
•tancesy  is  admissible  evidence/  IVald- 
ridge  ▼.  Kennison*  143 

80.  How&r  the  wife's  admission  is  evi- 
dence against  the  husband. 

Vide  Barom  and  Feme^  No.  9,  4,  5. 

3L  What  is  evidence  in  an  action  against 
a  sheriff  to  recover  money  levied  under  an 
execution. 
Vide  Shiriff,  No.  1,  2. 

22.  Any  admission  of  a  demand  or  con- 
fession made  by  a  party  when  he  is  ar- 
rested, and  ignorant  of  whether  by  law 
he  is  bound  to  the  payment  of  the  de- 
mand or  not^  is  not  admissible  evidence 
to  charge  him.    Route  i.  Redwo9d*  155 

9S.  In  debt  on  bond  for  performance  of 
covenants  in  a  lease,  and  judgment  by 
defittb  on  a  writ  of  enquiry,  the  lease 
need  not  be  proved.     Co/Itne  v.  Rybot. 

157 

^  Where  an  matters  in  difSerence  between 
parties  have  been  referred  to  arbitration, 
but  without  any  arbitration-bonds  exe- 
cutcdt  the  sum  awarded  is  good  evidence 
on  the  common  counu,  as  an  account 
stated.     Keen  v.  Batthore.  194 

25.  Register  of  the  Fleet  marriage,  not 
evidence.    Dae  v.  Maddox,  197 

2Cr.  Same  point.    Read  v.  Patter.         213 

2f7.  Cohabitation  always  admissiblie  eridence. 
tlnd.  213 

Vide  Lean^Vlo  1,  2.    Ejeciment^  No. 
3^2.     Regit ur.     Marriage. 

28.  Where  notice  has  been  given  to  pro- 
duce books  to  the  opposite  party  ;  if  they 
are  called  for  and  inspected,  it  does  not 
therefore  make  them  evidence.  Sayer  v. 
Kitchen.  210 

Vide  Regitter  and  Marriage. 

2d.  In  order  to  entitle  a  party  to  call  for 
any  deed,  or  such  like  instrument,  to  pro- 
duce which  notice  has  been  given,  that 
Botice  must  be  proved.  It  is  not  sufH  - 
dent  that  the  attorney  admits  receipt  of 
a  notice.     Read  v.  Patter.  216 

Vide  Note.    AtfUi^,  No.  2,  3,  4,  7. 
Dittrettf  No.  2.  Execulori  No.  1, 2. 

ik).  In  an  action  to  charge  the  sheriff  for 


money  had  and  received,  the  office  copy 
of  the  writ,  with  the  name  of  the  dificer, 
and  proof  that  such  person  is  an  officer, 
is  sufficient  to  charge  the  sheriff.  McNeil 
V.  Perchard  263 

31.  To  prove  the  dissoludon  of  a  partner- 
ship, a  copy  of  the  agreement  to  disaohre 
it,  inserted  in  the  Gazette,  is  not  evidence 
unless  it  is  stamped ;  for  it  is  ofEdtd  in 
evidence  of  an  agreement.  Me^  v. 
Smith.  283 

32.  Where  a  note  has  been  given  for  goods 
soM,  and  wanting  the  proper  stamp,  can- 
not be  given  m  evidence,  the  ^ssxtj  oiav 
go.  mto  eridence  of  the  goods  sold:  WJ. 
ton  V.  Kennedy.  2i5 

33.  In  what  cases  an  instrument  wkh  a 
stamp  ad  valorem  is  admissible.  AoMr- 
ton  V.  Drybrough.  .243 

34.  To  prove  a  particular  instrument  fbtged, 
it  cannot  be  given  in  evidence  that  the 
party  had  committed  many  other  forge- 
ries of  other  instruments.  Fmey  r* 
Bartt.  293 

35.  Where  the  issue  is  whether  the  con- 
sideration of  an  anniuty  has  been  paid;  it 
is  not  necessary  to  prove  the  patymenf  in 
money  or  bank  notes.    Fratuo  v.  LkA. 

36.  In  an  action  for  work  and  labMr,>  tliat 
the  defendant  was  ib  the  habit  of  paying 
other  workmen,  employed  by  him^in.tbe 
same  line  of  business  regular^,  and  at 
stated  times ;  and  that  the  plamtiff  had 
been  seen  at  such  thnes  witn  the  odher 
workmen,  is  admissible^vidence.  Lutat 
V.  Novotilietky.  ^6 

37.  What  is  opened  by  the  counsel  for  one 
party  is  presumptive  evidence,  in  bftnx 
of  his  client,  against  the  other,  caUttOC  be 
examined  into,  on  the  cro88:«]taqiSilalio0 
of  his  witnesses,  if  they  have  ilUif  been 
examined  m  chief,  as  to  the  &cor  so'^&ted 
in  hKfkvour.     Ibid.  ilid. 

38.  Leton-s  of  a  party  are  evidence  of 
themselves  to  prove  a  promise  to  pay, 
lyithout  those  to  which  such  letters  arel 
answers.      Lord  BarryfHon  r.  Tafior. 

526 

39.  To  prove  the  delivery  of  goods  in  the  * 
shop  of  a  trader,    under  ^niat^drpuA- 
stances  an  entry  made  in^  hh  books^  thoogh 
not  by.  tKe  Aptness,    may  6tf  eVidittice. 
Digby  V.  Stedttlan.  528 

4(5.  where  the  right  of  election  to  any  of- 
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fioe  n  given  by  an  oFd  deed  to  a  number 
of  pertonsy  usage  is  admissible  evidence 
as  to  its  constnxction  and  meaning. 
tTuhnell  v.  Gartham.  322 

41.  In  case  of  a  pabfic  right  traditional 
evidence  is  admissible  in  proof  of  usage. 
jfRier,  in  case  of  a  private  right,    md. 

924 

42.  In  an  action  by  the  trustees  of  an  in- 
solvent estate,  to  recover  part  of  the  pro- 
perty, letters  of  the  insolvent  are  not  evi- 
dence, where  he  himself  can  be  produced. 
Smith  V.  Slmmes.  330 

43.  In  an  action  for  goods  of  a  bankrupt, 
against  the  person  who  sold  them,  an  ad- 
vertisement of  the  defendant's,  describing 
them  as  the  goods  of  the  bankrupt,  su- 
persedes the  necessity  of  going  through 
the  different  steps  to  prove  the  bank- 
ruptcy, and  precludes  the  defendant  from 
disputing  it.  Maltby  v.  ChrUtie. 

342 

44.  On  the  issue  of  a  tender,  how  hv  proof 
of  a  tender  to  a  servant  is  sufficient. 
Jnim.  349 

45.  Where  the  defence  to  a  biO  of  exchange 
is  forgery,  the  jury  shall  be  allowed  to 
decide  on  comparison  of  hands,  bv  com- 
paring the  bill  in  question  with  other  ac- 
oebtances  admitted  to  be  the  defendant's. 
Auilrook  v.  Roach,  351 

46.  A  copy  of  the  register  of  a  fbreign  cha- 
pel is  not  evidence  to  prove  a  marriage ; 

-  out  in  every  civil  case,  except  for  crim.  ion. 
general  reputation,  the  acknowledgment 
of  the  parties,  and  reception  by  their 
fiiends  as  man  and  wife,  is  sufficient 
proof  of  marriage.      Leader  v.  Barry. 

353 

47.  In  an  action  of  ejectment  by  the  heir  at 
law  against  the  devisee,  to  prove  the  exe- 
cution of  the  will,  it  is  not  necessary  to 
caO  all  the  subscribing  witnesses.  Doe 
ex  dem.  Siutsbury  t.  Smith.  391 

4S«  In  debt  against  the  surety  of  a  sheriff's 
officer  for  his  not  paying  over  the  levy- 
money,  an  indorsement  on  the  writ  by  the 
officer,  to  this  effect,  « Discharge  the 
defendant  out  of  custody,  I  have  received 
the  money,"  is  sufficient  evidence  to 
cham  him  with  receipt  of  the  money. 
Pkrchatd  v.  TtndaO.  394 

idc  An  entry  in  the  booktf  of  the  receiver 
of  the  dutks  on  carts,  5cc.  is  nbt  etidence 
of  pwpatf,  without  shewing  by  whom 


the  entry  was  made,     ifeawr  v.  Pren* 
tice.  369 

50.  To  prove  an  intdiest  in  the  Insured,  the 
production  of  the  biQ  of  lacUng,  and  the 
evidence  of  the  captain  of  the  ship  that 
he  had  the  goods  mentioned  in  the  hill  of 
lading  on  board,  is  sufficient*  JItac  An- 
drew  V.  Bell.  373 

51.  A  letter  written  by  the  plaintifPs 
attorney,  demanding  payment  of  an  m- 
dosed  mil,  does  not  preclude  the  phintifF 
from  goin?  into  evidence  of  other  matters 
not  incluckd  in  the  ImII  so  sent.  Short 
v.  Edwards.  376 

52.  A  letter  written  by  an  agent  or  broker, 
by  whom  a  contract  has  been  made  for 
the  sale  of  goods,  is  not  evidence,  where 
such  agent  Or  broker  can  be  called  as  a 
Witness.     Maettert  ▼.  Abraham,       S75 

53.  In  an  action  by  an  attorney,  for 
words,  reflecting  on  him  in  dhe  conduct 
of  a  cause,  the  proceedings,  &c.  m  the 
cause  must  be  produced  in  evidence. 
Parry  v.  Collij.  399 

54.  Nor  is  it  sufficient,  to  (Cspensc  with 
them,  that  the  costs  have  beed  tated,  and 
aH  the  papers  given  up.    JKid.  400 

55.  S.  P.  In  all  cases  where  the  plead- 
ings  refer  to  a  cause.    Hertcrt  v.  Jonet. 

402 

56.  Where  a  deed  is  in  the  possession  of  the 
defendant,  who  has  notice  to  produce  it, 
but  does  not,  an  examined  copy  is  evi- 
deoce,  without  proof  of  the  defendant's 
execution  of  it.     DoxoM  v.  Haigh.    409 

57.  Where  there  are  more  parts  of  a  deed 
than  one,  which  is  in  the  defendant's  pos« 
session^  but  who  does  not  produce  it  afler 
notice,  the  pkuntiff  is  not  oblicned  to  pro- 
duce in  evidence  one  of  the  onfirjoals,  but 
mav  give  a  cony  in  evidence,  md.   411 

58.  An  I.  O.  u.  is  evidence  of  a  debt, 
without  being  stamped.    Fuher  r.  Leslie. 

426 
59*  To  prove  the  time  of  a  ship's  sailing 
under  convoy,  the  log-book  of  the  man  (S 
war  which  convoyed  the  fleet  is  evidence. 
D*  Israeli  v.  JoweU.  427 

60.  To  prove  an  act  of  bankruptcy  com- 
mitted some  years  hack,  an  old  witness 
shall  be  allowed  to  recur  to  his  deposition 
made  at  the  time,  to  refresh  his  memory, 
and  thereby  ascertain  the  date  of  such  act 
of  bankruptcy.      Fmaghatt  v.  Martim. 

4i0 
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61.  The  artickt  of  a  foreign  ship  made 
abroad,  regulating  the  wages  of  the  sai- 
lors, CsTr.  and  which  articles  are  lo  be 
lodged  with  the  consul  in  London^  may 
be  given  in  evidence  of  the  agreement  for 
the  hiring  and  warn  to  the  sailor,  with- 
out  being  stamped,  even  where  the  sailor 
has  been  liired  in  London.  JVinbled  v. 
Malmierg.  454 

62.  Where  a  notice  has  been  given  to  a 
party  to  produce  papers,  of  which,  at  the 
time,  another  copy  was  made,  the  copy 
kept  by  the  party  giving  the  notice  may 
be  eiven  in  evidence,  without  notice  to 
produce  that  in  the  possession  of  the  party 
served.     GotiUi  v.  Danvert.  451 

63.  Where  a  party  claims  common  pur 
cause  de  vtetnagef  as  appurtenant  to  a 
messuage,  declarations  of  a  former  tenant 
of  the  same  messuage  as  to  such  right, 
are  admissible  \n  evidence,  even  though 
such  tenant  be  living.  Walker  v.  Broad-- 
itock.  458 

Vide  Executor^  No.  1,  2. 

64.  Evidence  of  a  general  acknowledgment 
shall  be  sufficient  to  take  a  demand  out  of 
the  statute  of  limitations  ;  and  if  the  ac- 
knowledgment applied  to  a  different  debt 
from  that  fi>r  whicn  the  action  ii  brought, 

5 roof  of  that  shall  lie  on  the  defendant. 
laillie  v.  Lord  Inchiautn,  4S5 

Vide  Iniurance^  No.  1,  3,  8.     Land" 
lord  and  Tenant f  No.  7. 

Executor. 

1.  Where  an  executor  has  paid  all  the  debts 
and  legacies  charging  the  testator's 
estate  after  the  year  from  the  tesutor's 
death,  and  hrs  afterwards  handed  over 
the  effects  to  the  residuary  legatee,  it  is 
good  evidence  on  plene  adminulravii, 
Chelsea  Water^works  Company  v.  Cow- 
per.  276 

2.  In  debt  against  an  administratrix  on  a 
judgment  obtained  against  the  intestate  in 
nis  lifetime  under  the  plea  oi plene  admi- 
Mtstravitf  the  defendant  may  give  in  evi- 
dence that  the  plaintiff's  judgment  was 
tiot  docketed^  and  that  she  had  paid  away 
all  the  effects  to  debts  of  an  inferior  de- 
cree.    Hlcketf  V.  Hatfter.  313 

3.  If  a  person  sets  up  in  himself  a  colour- 
aUe  title  to  the  possession  of  the  goods 
of  the  deceased,  though  he  may  not  be 


able  to  establish  a  completely  strict  and 
legal  title,  it  is  sufficient  to  exempt  Jism 
from  being  charged  as  executor  de  son 
Sort.     Femings  v.  JarratU  335 

4.  When  an  executor  or  administrator 
pleads  judgments  recovered,  and  90  plene 
administravit,  if  the  plaintiff  falsifies  any 
of  the  judgments,  he  is  entitled  to  a  ver- 
dict. Campion  v.  Bentley.  344 
Vide  iviness.  No.  22. 


False  Imprisonment. 

1.  In  an  action  of  false  imprisonment  against 
an  officer,  it  is  evidence  to  charge  him 
that  the  warrant  was  directed  to  him. 
Slack  V.  Brander  Cff  alu  42 

2.  When  a  defendant  is  in  custody  on  mesne 
process,  and  a  discharge  comes  from  the 
plaintiff,  the  officer  is  not  obliged  to  dis- 
charge him  immediately,  but  shall  have 
time  to  search  the  omce.  Taylor  v. 
Brander  li  alt.  45 

3.  When  a  person  has  been  taken  into  cus- 
tody on  a  charge  regularly  given  to  a 
constable,  and  brought  betore  a  magis- 
trate, though  the  charge  turns  out  to  be 
groundless,  and  the  party  is  discharged, 
an  action  for  false  imprisonment  will  not 
lie.  It  should  be  case  for  malicious  pro- 
secution.    Stonehouse  v.  Elliot,  271 

4.  Using  loud  words  in  the  street,  though 
it, is  disorderly,  is  not  an  offence  ror 
which  the  party  should  be  taken  into  cus- 
tody ;  and  if  a  person  is  so  taken,  an 
action  for  false  imprisonment  will  lie. 
Hardy  V.  Murphy,  294 

5.  The  merely  ^ving  a  person  in  charge  to 
a  peace-officer,  where  the  officer  never 
takes  the  person  into  custody,  is  not  an 
imprisonment  which  will  support  an  ac- 
tion.    Simpson  v.  Hill.  431 

Father  and  Son. 

1 .  In  an  action  on  the  case  for  beating  the 
plaintiff's  son  per  quod  servitium  amisit^ 
actual  service  need  not  be  proved ;  it  is 
sufficient  if  the  son  is  part  of  his  father's 
Eiroily.     Jones  v.  Brown.  217 

2.  Where  a  son  ostensibly  appears  as  the 
conductor  of  his  father's  .Imsiness  in  a 


INDEX  TO  VOL.  I. 


trade  not  an  extensive  one,  and  the  father 
superannuated,  the  son  shall  be  liable  on 
contracts  respecting  the  business.  Tur- 
ret y.  ColUti.  S29 

Fieri  Facias. 
Vide  Sherlf,  No.  1,  3. 

Fishery. 

Constructions  on  the  statutes  respecting  the 
southern  whale  fishery.  Lacon^  knight» 
▼.  Hooper.  250 

Frauds^  Statute  of  . 

1.  Sales  of  land  by  auction,  wherein  there 
is  no  note  in  writing*  but  the  auaioneer 
only  puts  down  the  name  of  the  buyer  in 
his  book,  is  within  the  sutute  of  frauds. 
Suuufield  V.  Johnson.  101 

SL  In  the  case  of  sales  by  the  intervention 
of  a  broker,  when  he  detivers  to  the  buyer 
a  sale-note,  it  is  good  within  the  statute 
of  frauds.     Rucker  ▼.  Cammeyer.      105 

3.  Where  a  party  interested  in  a  question, 
and  from  which  he  may  derive  a  benefit, 
desires  an  action  brought  on  such  ques- 
^n  to  be  defended,  and  such  is  defended, 

in  consequence  of  his  direction,  he  shall 
be  liable  to  the  costs,  l^c.  of  such  action ; 
Dor  is  it  within  the  Statute  of  Frauds. 
Howet  V.  Martin.  602 

4.  An  agreement  on  the  party's  own  hand- 
writing, beginning,  '*  I  A,  £.  ^P^  ^ 
•dl,"  ilfc.  is  a  sufficient  signing,  within 
the  Statute  of  Frauds.  Knight  v.  Crock- 
ford.  190 


Freight. 

1.  The  consi^ce  is   always  prima  foi 
liable  for  freight.     Arta%a  y.  Snudlpiei 


^aete 
xe. 
83 


2.  Where  freight  is  made  pavable  by  the 
month,  the  computation  shall  be  by  calen- 
dar, not  lunar  months.     Lacon  v.  Hooper. 
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G. 

Game. 

1.  In  an  action  of  debt  to  recover  the  pe-' 
nalties  under  the  game  laws,  the  plaintiff 


can  go  but  for  one  penaltv  on  the  same 
sutute.     MoUon  v.  Cheesetey.  123 

2.  A  person  not  qualified,  is  liable  to  the 
penalty  for  having  eame  in  his  possession* 
though  it  was  lul&d  by  accident.   Ihid. 

ibid. 

Gaming. 

1.  Money  lent  knowingly  to  game  with,  but 
without  any  security,  is  recoverable  m  as* 
sumpsit.     iVettenhall  V.  Wood.  18 

2.  Money  won  ^ly  at  play,  if  under  10/. 
is  recoverable  in  assumpsit*  Bulling  y. 
Frost.  255 


Goods. 

1.  Where  a  party  has  delivered  a  bill  for 
goods  sold,  and  the  defendant  pays  it  by 
a  bill  of  exchange,  and  recdves  the  diN 
ference,  and  the  bill  of  exchange  is  after- 
wards dishonoured ;  m  an  action  for  the 

.  goods  sold,  the  defendant  cannot  impeach 
the  charges  in  the  first  bill.  Knox  ▼• 
Whaly.  159 

2.  Where  a  car^^  is  consi^ed,  but  before 
the  arrival  of  it  the  consignee  becomes  a 
bankrupt,  and  on  the  ship's  arrival,  the 
assignees  take  possession;  the  Mf  » 
afterwards  ordered  out  to  perform  quaran- 
tine, and  then  the  consi^or  gives  notice 
to  the  captab  not  to  dehver  the  goods  to 
the  assignees ;  this  is  a  sufficient  stoppbg 
in  transitu  to  secure  them  for  the  coa- 
ngnor.    Hoist  v.  PownaU  &f  ab.     240 


H. 

Hand-writing. 

Vide  Witness,  No.  1,  2,  3. 

1 .  It  is  not  sufficient  proof  that  a  writing  is 
not  the  hand-writing  of  a  Pcc*<^D>  that 
the  witness's  knovnedge  of  it  is  from 
having  seen  the  party  write  while  the 
action  was  depending.  Stranget  ▼. 
Searle.  ,    15 

2.  Admission  of  a  hand-writing  pending  a 
treaty  for  a  compromise  is  evidence. 
Wafdridge  v.  Kennison.  Ii3 


INDEX  TO  VOJ^  J. . 


L 

Indictment. 

J.  Ifl  as  iadictaieQC  uoder  the  aonuity  act, 
IT  Gi0.  8>  chii^giag  that  the  defendant 
h#d  taken  an  entire  sum  of  money  for 
procuring  and  soliciting  an  annuity^  pror- 
ing  that  part  of  that  aum  was  taken  for 
the  deeds,  is  not  a  variance.  Rix  ▼. 
aaam.  287 

ST  In  an  indictment  against  parish-officers 
for  a  conn>iiacy  to  c&rge  another  parish. 
If  the  incSctment  states,  that  an  order  of 
reiiH>val  was  made  by  two  magistrates, 
describing  one  of  them  as  an  esquire, 
who  is  in  fiict  a  clerk,  and  so  described 
in  the  order,  it  is  fataL     Rex  v.  Tanner, 

d04 

S.  So  if  it  describes  them  as  justices  for  the 
coim^yand  they  are  justices  for  aliberty, 
itis&uL  mJ.  305 

4»  Where  the  panper  at  the  time  of  a  re- 
flfiOTal  appears  to  have  been  settled  in  the 
iiidictiag  pariaby  it  ^hall  not  be  presumed 
th^  be  had  acquired  aoothsr  settlement 
a(  t)ie  time  (fOit  indictmem.  Md.    806 

f.  tlnless  a  person  is  actually  chai^geable.to 

the  parish,  an  iiniictment  will  not  lie  for 

procuring  a  marriage  between  such  per- 

^n  and  a  pmiper  otanother  parish.   UU. 

Vide  Ferjury. 

Infant. 

1.  If  a  tailor  trusts  a  young  man  under  age 
for  clothes  to  an  extravagant  degree,  he 
cannot  recover,  though  for  a  more  mode- 
rate charge  he  might  recover  them  as  for 
necessaries.    Simpson  v.  Robimon,       17 

2.  An  action  for  money  had  and  received, 
will  lie  against  an  ^ipfant,  to  recover  back 
money  which  he  had  embezzled.  Bru* 
tow  v.  Eastman,  173 

3.  Infants  are  subject  to  actions  ex  delictOf 
but  not  to  actions  ex  contractUf  unless 
founded  in  fraud.    Ibid,  ibid. 

4.  Those  things  are  to  be  deemed  neces- 
saries for  an  infant  which  correspond 
with  his  real  circumstances,  not  with  his 
appearance.     Ford  v.  FoihergilL       21 1 

Information. 

1  •  In  information  under  sut.  9  and  10  W. 
3.  and  17  Geo.  2,  for  having  naval  stores^ 


in  aparty's  possession;  he  i^  to  be  doop- 
ed  the  infonner,  upon  whose  tuggeaiian 
the  seizure  has  been  made,  not  he  who 
informs  the  admiralty.    lUx  ▼•  JBemie. 

144 

2.  In  informations  under  those  statutes  the 
defendant  is  not  bound  to  produce  a  navy- 
board  certificate  of  havinfir  purchaaed  the 
stores,  but  may  prove  a  legal  poasesMon 

•   W  any  other  means.  Rex  v.  Bonis.  146 

3.  That  the  informer  may  be  entitled  to  a 
share  c^  the  penal^  given  by  liie«e 
statutes,  is  an  objection  to  the  ooedit, 
not  to  the  competency  of  (he  wilneis* 
Rex  V.  Cole.  169 

Insolvent. 

1.  Where  a  party  has  several  dcoiandf 
against  a  party  who  becomes  inaohtitt 
and  he  consents  to  cpme  in  imdor  a  nem- 
position-deed,  he  shall  not  be  allnipsd  to 
^lit  his  demands,  and  to  prove  part,  and 
afterwards  to  sue  the  insolvent  for  die 
remainder.    Hdmpr  v.  Vvur.  181 

2.  Where  a  piiity  holds  bills  of  cxekange 
of  a  person  who  becomes  insolvent  .wiricb 
have  some  time  to  mnt  he  may  More 
them  under  the  compositionTderfIt  .ty 
allowing  the  rebate.    Md.  i|4 

3.  Where  a  creditor  agrees  to  acooot  a 
composition  for  his  debt,  payable  l^  hills 
of  difierent  dates ;  if  the  creditor  prtfwls 
on  his  debtor  to  give  him  Ulls  aft  a 
shorter  date  than  those  given  to  others 
or  with  an  additional  security,  this  alydl 
not  make  the  bills  void.  Fei?^  r.  JE«i- 
dail.  »4 

4.  If  a  creditor  verbally  ames  to  takf  a 
composition,  and  on  the  faith  of  thia  the 
insolvent  executes  a  deed  of  assignment 
of  all  his  proper^  to  a  trustee  tor  the 
benefit  of  his  creditors  at  largei  iinch 
creditor  shall  not  afterwards  be  allowed, 
by  refusing  to  execute  such  deed,  to  sue 
the  insolvent  for  the  whole  of  his  dtU. 
Butler  V.  Rhodes.  9)6 

Inmrance. 

1.  Where  a  ship  sustains  a  partial  loss,  the 
insured  cannot  abandon,  nor  is  the 
answer  of  the  insurers  desiring  the  insur« 
ed  to  do  the  best  they  could  bi  |he 
damaged   ^property*   evidence   of  tbrir 
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aiaeot  to  make  it  a  total  loss.  Tlutttuon 
▼.  Fkicher^  73 

^  In  a  policy  of  insurance,  the  uoderwriters 
do  not  bsure  against  the  difFerence  of 
exchange.     TfuUuton  y.  Bewick,      ibid. 

3.  Where  one  person  subscribes  a  policy 
with  the  name  of  another,  proof  of  his 
haying  done  so  in  many  instances  will 
be  sufficient  evidence  to  charge  the  princi* 
pal.    Neal  7,  Irving.  61 

4>.  If  a  party  undertakes  to  make  an  assur* 
ance  tor  another  without  any  considera- 
tion, if  he  takes  anv  steps  towards  it, 
but  does  it  so  unskilfully,  that  the  party 
for  whom  the  assurance  was  to  be  made 
can  have  no  benefit  from  it,  case  will 
lie  for  the  negligence.  JVilhituon  v. 
CfwerdaU.  75 

5.  When  there  is  a  joint  insurance  directed 
to  be  made  on  a  ship  and  carTO,  and  part 
only  attaches,  how  the  loss  is  to  be  esti- 
mated.    Amery  v.  Rogers.  207 

^  Where  a  ship  insured  has  been  captured 
md  brought  into  a  neutral  port,  and  told 
by  the  captors,  but  has  been  bought  in  by 

"  the  captain  iox  the  benefit  of  the  owners, 
they  shall  only  be  entitled  to  recover  for 
an  average  loss.  M*Maitert  v.  School" 
kwi.  «37 

7.  The  captain  of  a  ship  is  not  a  witness  to 
prove  bamtry,  without  a  release  from 
the  underwriters.  Bird  t.  Thomfton.  339 

6.  To  prove  an  interest  in  the  insured,  the 
production  of  the  bill  of  lading,  and  the 
cvideooes  of  the  captain,  that  he  had  such 
goods  on  board,  is  sufficient.  M* Andrew 
y.  BiU.  873 

9.  What  shall  be  such  a  conceahnent  of 
circumstances  as  will  avoid  a  policy. 
Wehtter  v.  Fortter.  407 

10.  What  is  the  cooatruction  of  the  words 
in  a  policy  of  insurance,  ^  to  ,  and 
until  moored  24*  hours  in  safety."  Leigh 
r.  Mather.  412 

11.  What  is  the  legal  construction  of  the 
oaaal  words  in  a  policy  of  insurance, 
«  free  from  average,  unless  general,  or 
the  ship  be  stranded."  Burneti  v.  Ken- 
lingttm,  416 

12.  Where  a  cargo  of  fruit  is  found  to  have 
suffered  a  loss  after  the  ship  has  been 
atranded,  it  must  be  taken  to  be  within 
the  policy,  firom  whatever  cause  the 
imry  may  have  arisen.    Ihid.       ^  ^17 

13.  Where  a  abip's  bottom  has  been  uken 

6 


by  the  worm  during  the  voya^  insured* 
in  consequence  of  which  she  is  rspdered 
incapable  of  proceedin^^  on  her  voyage, 
and  is  condenmed,  this  is  not  a  loss  hy 
perils  of  the  sea,  within  the  meanii^  of 
the  policy.     RohJ  v.  Parr.  444 

14.  In  the  case  of  an  insurance  upon  slaves, 
fcee  from  an  average  loss  under  61.  per 
cent,  fi:>r  loss  from  insurrection,  ana  a 
loss  takes  place  from  insurrection^  the 
loss  must  be  calculated  in  its  proportion 
to  the  cargo  when  the  loss  h^pened, 
not  when  the  whole  cargo  wa^  aold. 
RohlY.Parr.  446 

IrUeresi. 

Where  the  principal  has  been  paid  oo  a 
bond,  the  obligee  cannot  recover  the 
interest  in  an  action  of  debt  on  the  bond. 
Dixon  Y.  Paries.  110 

Jurisdiction  of  Court. 

1.  Where  the  of&ace  has  been  committed 
abroad,  the  court  of  King's  Bench  has 
no  jurisdiction  without  an  act  of  padia** 
ment  for  the  purpose.     Rgx  4r.  MmUon. 

62 

2.  But  if  a»y  pact  of  the  o&nce  haa.bcen 
complete  in  EngUmd^  in  auch  caae  that 
court  has  jurisdiction.    Rid*  63 

L. 

landlord  and  Tenant. 

1.  Where  a  lease  is  expired,  the  tenant 
still  continues  liable  to  the  rent,  unless 
he  delivers  up  complete  possession  of  the 
premises,  or^e  landbrd  accepts  another 
in  his  room.    Harding  v.  Creihom.    57 

2.  Si^poing  a  notice  by  the  landbrd,  bv 
which  a  tenant  whose  lease  is  expired, 
orders  his  under-tenant  to  pay  his  rent  in 
future  to  the  landlord,  is  not  evidence  of 
his  agreement  to  accept  the  underrtenant 
as  his  tenant,  unless  it  is  proved  that  he 
knew  the  contenu  of  the  notice.        iiid. 

3.  Where  a  tenant  has  (on  coming  into 
possession  under  an  assignment)  notice 

'  that  the  lands  are  held  under  a  certdn 
person  to  whom  the  former  tenant  has 
paid  rent,  the  title  of  such  person  cannot 
be  contested  in  an  action  of  replevin. 
JohmoB  V.  Mason.  91 
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4s  Notice  to  quit  i$  gorerned  by  the  taking, 
80  that  on  a  taking  by  the  month,  a 
month's  notice  to  quit  is  sufficient.  Doe 
ex.  dim.     Parry  v.  HaxelL  94* 

5.  If  a  tenant  bound  to  give  six  months' 
notice  to  quit,  gives  but  three  months'  no- 
ticet  to  wmch  the  landlord  does  not  ex- 
press any  dissent  at  the  time,  and  after- 
wards accepts  the  rent,  it  shall  be  held  a 
waiver  of  the  regular  notice  to  quit,  and 
an  acquiescence  on  the  part  of  the  lessor. 
Shirley  v.  Newman.  266 

6.  The  reservation  of  the  rent  quarterly, 
does  not  dispense  with  the  necessity  of  six 
months'  notice  to  quit.  ibid, 

7*  When  the  landlord  suffers  his  tenant  to 
exercise  acts  of  ownershin,  and  makes 
no  objection  to  it,  it  is  evidence  to  be  left 
to  the  jury,  whether  he  did  not  mean  to 
be  bound  h^  the  act  of  his  tenant.  Doe 
ex  dem.  IVinkley  v.  Pye.  864 

8.  Where  an  action  is  brought  on  an  a^ee- 
ment  to  take  an  house,  Q^.  If  it  is  a 
good  defence  that  the  house  was 'burnt 
before  the  party  could  take  possession  ? 
PhlttitsBn  V.  Leigh.  S97 

Vide  Ejectmenif  No.  6. 

6L  Encroachments  made  by  the  tenant  on 
the  waste,  do  not  belong  to  the  bndlord 
if  the  tenant  has  been  in  possession' of  it, 
80  long  as  to  acquire  a  possessory  right 
to  it.  Doe  ex  dem.  Cofclough  v.  MuUi- 
ner.  460 

10.  Same  point.  Doe  ex  dem.  Challnor  v. 
Daviet.  461 

Vide  Evidence^  No.  63. 

,   Lease. 

1.  In  an  ejectment,  on  a  demise,  to  hold 
from  Michaelmai,  the  custom  and  under- 
standing of  the  countiy,  that  Mtehaelmai 
in  such  case  means  Old  MUhaelmae^day^ 
is  admissible,  and  good  evidence.  Fur* 
ley  y.  Wood.  198 

2.  Where  the  lessors  of   the  plaintiff  in 

S'ectment  are  a  corporation,  in  which  case 
le  lease  must  be  by  deed,  the  deed  at 
the  trial  need  not  be  proved.    Ihtd.      1 99 

3.  On  a  lease  of  ground  to  build  on,  if  the 
building  corresponds  with  the  abuttals, 
though  not  with  the  measured  distance  as 
set  out  in  the  lease,  if  the  lessor  has  seen 
the  progress  of  the  buildbgs  without  ob- 
jection, he  shall  not  be  allowed  to  claim 


the  part  encroached  upon,  but  his  acqui- 
escence shall  be  presumed.  NeaU  v. 
Parhtn  &  alt.  229 

Vide  Landlord  and  Tenant^  No.  1. 

Legacy. 

How  far  a  legacy  shall  be  taken  as  depriving 
a  party  of  a  demand  against  the  estate  m 
a  testator.   Le  Sage  v.  Couesmaier.    187 
Vide  Executor^  No.  1. 

Libel. 

1.  It  is  not  a  libel  for  the  editor  of  a  pyb- 
lic  newspaper  to  comment  fairly  on  any 
place  ot  public  enterutnment,  or  on  any 
public  peitormer.    Dshdin  v.  Swaa.    28 

2.  jiliter^  if  done  maliciously  and  untruly. 
Ibid.  .  ^ 

3.  Case  will  not  lie  by  the  proprietor  of  a 
place  of  public  amusement  for  libdUng  a 
performer  who  was  thereby  prevented 
from  appearing,  by  which  he  lost  theno- 
fits  of  die  performance.  Jishley^.  nar^ 
rison.  48 

4.  If  a  member  of  parliament  puUishet  hia 
speech  in  the  newspapers,  and  it  contaioa 
charges  of  a  slanderous  nature  ajninsc 
any  individual,  an  information  wul  lie 
against  him  for  a  libel.  Rex  v.  L9rd 
jlbingdon.  228 

5.  A  paragraph  in  one  newspaper  chargii^ 
another  with  being  vulgar  or  8Cunrilott8»  u 
not  a  libel.     Herriot  v.  Stuart.  487 

6.  But  if  one  newspaper  asserts  that  ano- 
ther is  low  in  circulation,  as  addressed  to 
persons  who  are  disposed  to  advertise  in 
it,  itisahbel.     Ibid.  iHd. 

7.  A  report  in  a  newspaper  of  what  paned 
in  court  in  a  cause,  is  not  a  libel.  Curry 
y.  Walter.  4& 

Lien. 

1 .  Bankers  have  a  lien  upon  bills  deposited 
with  them  for  the  balance  of  a  general 
account.    Jourdaine  v.  Le  Fevre*       66 

2.  A  wharfinger  has  a  lien  on  goods  liroagitt 
to  his  whan  for  the  balance  of  a  genm 
account.    Naylor  v.  Manglet.  109 

3.  There  is  no  uen  on  goods  broo^t  by  a 
carrier  to  an  inn,  if  the  price  of  carriage 
is  tendered  for  warehouse-room  or  book- 
ing.   Lambert  y.  Robinson.  119 
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LimitalianSf  Statute  of. 

A  ^reneral  acknowledgmeDt  shall  be  suffi- 
cient to  take  a  demand  out  of  the 
statute  of  limitations.  BaillU  ▼.  Lard 
Inchiquin.  435 

Lottery. 

1.  In  debt  on  the  Lottery  Act  to  recover 
the  penalties  for  illegal  insurances,  the 
plaintiff*  can  go  only  ror  as  many  penal- 
ties as  he  has  sworn  to  in  his  affidavit  to 
hold  the  defendant  to  bail.  Phillips  v. 
Men(U%  Da  Costa,  S4 

2.  In  debt  on  the  Lottery  Act,  if  one 
count  in  the  declaration  avers  that  the  de- 
fendant insured  a  certain  number  in  the 
lottery,  in  consideration  of  a  certain  sum 
paid,  and  the  evidence  proves  that  the 
«um  paid  was  for  the  insurance  of  several 

mimbers,  it  is  a  variance.     PhilRps  v. 
Mende%  Da  Costa,  58 

5.  But  if  the  count  states  the  insurance  of 
a  certain  number,  but  mentions  no  sum 
paid  for  the  insurance,  and  the  evidence 
proves  a  sum  paid,  it  is  not  a  variance. 
Same  case.  59 

M. 

Malicious  Prosecution. 

To  prove  the  first  suit  determined  in  an 
action  of  malicious  prosecution,  a  Judge's 
order  to  stay  proceedings,  upon  payment 
of  costs  and  proof  of  payment,  is  not 
fufficicnt.     Kirk  v.  French.  79 

Marriage. 

Vide  Register.     Baron  and  Feme. 

1.  As  well  smce  the  Marriage  Act  as  be- 
fore  it,  cohabitation,  reception  by  the 
family,  ^c.  are  evidence  of  marriage. 
Read  V.  Passer.  213 

2.  Copy  of  a  register  of  marriage  in  a  fo- 
reign chapel,  in  a  foreign  country,  is  not 
ev£knce  of  a  marriage.  Leader  v. 
Barry.  353 

Master  and  Servant. 

I.  lo  an  action  on  the  case  for  beating  the 
plaiotiff''6  son,  per  quod servitium  amisit^ 
actual  service  need  not  be  proved ;  it  is 
Vol.  I. 


sufficient  if  the  son  is  part  of  his  fitthePs 
family.     Jones  v.  Brown.  217 

2.  A  master  is  bound  to  pay  for  medicine 
and  attendance  on  his  servant  while  he  is 
under  his  roof,  and  part  of  his  family. 
Q.     Scarman  ▼.  CasteU.  270 

3.  When  articles  are  fiiroished  to  the  use  of 
the  master,  although  there  is  a  private 
agreement  between  the  master  and  servant 
that  the  servant  was  to  pav  for  tkem,  the 
master  is  liable  to  the  tFaoetman  who  fiir- 
eished  them.    Precious  v.  Jbd,         S50 

4.  A  singer  at  the  Opera  is  not  a  servant  to 
the  manager  of  that  description  as  wfll, 
entitle  the  manager  to  maintain  an  action 
per  quod  servitium  amisit  agamst  a  person 
who  had  beaten  him,  whereby  he  was  pre- 
vented from  appearing  on  the  stage. 
Taylor  v.  Neri.  SW 

Months. 

1.  Where  a  ship  is  freighted  by  the  month, 
the  months  are  calendar,  not  lunar  njontbs. 
Jolly  v.  Toung.  186 

2.  Where  the  statutes  for  regrulating  the 
Southern  Whale  fishery  require  the  ship 
to  be  absent  14*  months,  it  always  means 
lunar,  not  calendar  months.  L,acon  v. 
Hooper.  2^ 

Mortgage. 

If  a  mortgagee  uses  timber  on  the  mort- 
gaged premises  which  has  been  furnished 
to  the  mortgagor  but  not  paid  for,  he  shall 
be  liable  in  an  action  of  trover,  though  he 
is  afterwards  evicted  from  the  possession. 
Williams  v.   Shav).  9S 


N. 

Naval  Stores. 
Vide  Witness f  1^0.  9,  10.  Information* 

Notes. 
Vide  Bills  of  Exchange. 

Notice. 

I.  A  notice  to  quit  shall  be  governed  by 
the  taking,  so  that  on  a  taking  by  the 
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month,  a  month's  notice  is  sufficient. 
DQe\.  Haxell.  94 

2.  In  order  to  entitle  a  party  to  call  for  a 
deed  in  the  adversary's  hand,  he  must 
prove  notice ;  it  is  not  sufficient  that  the 
party's  attorney  admits  the  receipt  of  it. 
Reed  y.  Passer,  216 

S»  If  a  tenant,  bound  to  give  six  months*  no- 
tice to  quit,  gives  but  three  months'  notice, 
to  which  the  landlord  does  not  express  any 
dissent  at  the  time,  and  the  tenant  quits 
accordingly,  and  the  landlord  afterwards 
accepts  the  rent,  it  shall  be  held  a  waiver 
of  the  notice.  Shirley  v.  Newman.     266 

4.  The  reservation  of  the  rent  quarterly, 

docs  not  dispense  with  the  necessity  of 

six  months'  notice  to  quit.     Shtriey  v. 

Newman,  ibid 

Vide  Bills  of  Exchange^    No.  2.   9. 

28.      S.      33.      Partner,    No.  9. 

Evidence,  No.  28,  29,  62. 

Nuisance. 

For  any  obstruction  to  a  public  highway, 
which  is  a  public  nuisance,  though  such 
should  obstruct  the  party's  business,  an 
action  on  the  case  cannot  be  maintained 
by  the  party  aggrieved  ;  the  remedy  is  by 
indictment  only.  ZTi/^rr/ v.  Grov«.   148 


O. 

Order. 
Vide  Particular. 

P. 

Parish. 
Vide  Indictment,  No.  4,  5. 

Particejis  criminis. 

In  what  cases  a  particefis  criminis  may  main- 
tain an  action  for  money  paid,  in  conse- 
quence of  an  illegal  transaction.  Drum- 
mond\.Deeif.  152 

Parliament,  Manhcr  of. 
Vide  Libel,  No.  4. 


Particular. 

In  delivering  a  particular,  under  a  Judge's 

order,  it  should  contain  a  credit  as  well 

as  a  dfbei,  if  any  credit  is  to  be  given. 

Mitchell  V.  Wright.  280 

Vide  Partner,  No.  12. 

Partners. 

1.  Partnership  may  exist  in  a  partiailar  con- 
cern or  business,  and  bind  the  parties  to 
matters  only  connected  with  it.  De 
Berkom  v.  Smith  Cff  alt.  29 

2.  If  a  jjcrson  represents  himself  as  a  part- 
ner, though  in  fact  he  is  not  so,  he  shall 
be  liable  to  credits  given  on  such  ac- 
count.    Ibid.  31 

3.  If  a  witness  comes  to  charge  himself  on 
a  contract  for  goods  for  which  another  is 
sued,  the  plaintiff,  by  suggesting  merely 
that  the  witness  is  a  prtner  with  the 
plaintiff,  cannot  deprive  the  defendant  of 
the  benefit  of  his  testimony.  Birt  v. 
Hood.  40 

4.  A  debt  due  to  two  partners  may  be  set 
off  by  the  survivor  to  an  action  Drought 
against  himself.    Slipper  v.  Stidstone.    47 

5.  Where  one  partner  makes  a  fraudulent 
grant  by  deed  to  another  partner,  it  is  an 
act  of  bankruptcy  in  the  former,  but  not 
in  the  latter.  IVhitwell  t^  alt.  v. 
Thompson.  71 

6.  In  an  action  against  one  partner  only, 
another  partner  is  an  inadmissible  witness 
to  prove  himself  liable  without  a  release. 
Toung  V.  Bairner.  103 

7.  Where  a  party  becomes  a  partner  subse- 
quent to  the  sale  of  goods  by  the  other 
partners,  but  by  agreement  among  them- 
selves is  to  be  deemed,  as  to  profit  and 
loss,  a  partner  from  a  time  prior  to  the  sale 
of  goods,  he  shall'  not  join  in  action  for 
the  price  of  them.     Wilsford  v.  Wood. 

182 

8.  A  notice  in  the  Gazette  of  the  dissolu- 
tion of  a  partnership,  is  sufficient  notice 
to  the  worid,  at  least,  as  against  those 
who  dealt  with  the  firm.  Godfrey  v. 
Turnbull  isf  alt.  .  371 

9.  To  prove  an  agreement  to  dissolve  a 
partnership,  the  copy  of  the  advertise- 
ment inserted  in  the  Gazette  is  not  evi- 
dence, unless  such  copy  is  stamped. 
Ala^  v.  Smith.  283 
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10.  Money  lent  to  one  partner  for  his  own 
expences  while  engaged  in  the  partner- 
ship business,  is  a  partnership  debt. 
Rothwell  V.  Humfihreif  ^  alt.  406 

11.  In  an  action  against  one  partner,  if  the 
plaintiff  gives  in  a  particular  of  his  de- 
mand, and  the  defendant  pleads  partner- 
ship in  abatement,  if  the  defendant  proves 
any  of  the  items  contained  in  the  particu- 
lar to  have  been  furnished  on  the  partner- 
ship account,  he  shall  be  entitled  to  a 
verdict.     Cohon  v.  Selli/.  452 

Payment. 

A  draft  on  a  third  person,  in  the  form  of  a 
bill  of  exchange,  if  written  on  an  un- 
stamped piece  of  paper,  is  no  discharge  of 
a  subsisting  debt.     Ruff  y.  fVebb.     129 

Peer. 

1.  Ad  information  will  lie  against  a  peer  of 
the  realm,  for  words  published  by  hin>  in 
his  speech,  as  delivered  in  parliament,  if 
8uch  words  are  of  a  slanderous  nature. 

V       Rex  V.  Lord  Abingdon.  226 

2.  In  a  criminal  prosecution  against  a  peer, 
he  has  no  right  to  have  a  place  assigned 
to  him  in  court,  or  to  sit  covered.    Ibid. 

228 

Perjury. 

1 .  On  an  indictment  for  perjury  in  what  the 
defendant  as  a  witness  swore  on  a  trial, 
the  party  against  whom  the  verdict  went, 
in  consequence  of  such  testimony,  is  in- 
admissible till  he  has  paid  the  debt  and 
costs  in  that  action.     Rex  v.  Eden.       97 

2.  An  indictment  for  perjury  cannot  be 
maintained,  where  the  supposed  perjury 
depends  on  the  construction  of  a  deed. 
Rex  v.  Cresjiigny.  280 

Pleadings. 

1,  If  the  defendant  has  a  defence  to  an 
action  of  covenant  that  the  breach  was  by 
licence  of  the  plaintiff,  he  must  plead  it, 
and  cannot  give  it  in  evidence  under  the 
general  issue.       Ratcliffe  v.,  Pemberton. 

oo 

2.  In  an  action  of  assault,  if  the  day  is 
material,  and  the  defendant  pleads  ton 
Msaultf  the  plaintiff  must  new  assign. 
Randic  y.  Webb.  38 


3.  In  declaring  on  an  agreement  for  the  sale 
of  a  house,  i!fc.  the  declaration  need  not 
state  the  collateFal  representation  made  at 
the  sale,  such  as,  that  the  house  was  in 
repair,  ^c.  where  the  action  is  for  a  . 
general  breach  of  the  agreement.  Thomp- 
son V.  Miles.  184 

4.  In  trespass  for  taking  the  defendant's 
goods  off  the  premises  as  a  distress  for 
rent,  the  defendant  must  plead  the  spe- 
cial matter ;  he  cannot  give  it  in  evidence 
under  the  general  issue.  Vaughan  v. 
Davis.  257 

5.  Where  there  has  been  judgment  by  de- 
fault in  an  action  upon  a  bill  of  exchange, 
and  also  for  goods  sold  and  delivered, 
and  the  plaintiff  by  misuke  ukes  a  ver- 
dict but  for  one  of  his  demands,  he  may 
afterwards  bring  an  action  for  the  other : 
and  though  the  declaration  in  the  former 
action  contains  counts  in  the  bill  of 
exchange  as  well  as  for  the  goods  sold, 
the  record  of  the  former  action  will  not 
preclude  him  from  going  into  evidence 
respecting  that  demand  which  he  had 
omitted  to  prove  on  the  writ  of  inquiry. 
Seddony.Tutop.  401 

6.  Where  a  person  declares  as  the  editor  of 
a  newspaper,  and  another  person  proves 
that  he  was  the  editor,  and  so  called, 
though  the  plaintiff  was  proprietor,  and 
in  fact  revised  the  paper  before  its  publi- 
cation, it  is  a  fatal  variance.  Herriot  v. 
Siuart.  437 

Vide  Sherff,  No.  3. 

Practice. 

1 .  Where  the  defendant  in  a  ctiminal  pro- 
secution calls  no  witnesses,  the  counsel 
for  the  prosecution  is  not  entitled  to  a 
reply.     Rex  v.  Lord  Abingdon,  228 

2.  In  such  case  the  judge  cannot  certify  for 
a  special  jury.  ibid. 

Profert. 

Where  a  deed  is  declared  upon  as  lost  by 
time  and  accident,  upon  which  issue  is 
taken,  what  is  evidence.  Beckford  v. 
Jackson.  337 

R. 

Receipt. 

1.  A  receipt  in  full,  \d»i  ffiren  with  a  full 
[bS] 
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knowledge  of  all  the  drcumstances  then 
dcpendiag  between  the  pirties,  h  con- 
clusive evidence,  ^/^y  where  given 
without  foch  knowledge.  Briitow  v. 
Easiman*  173 

2.  One  aisigDce  of  a  bankrupt  cannot  give  I 
a  receipt  to  as  to  discharge  the  bankrupt's 
tttiie,  where  the  other  dissenU  fnnn  it. 

SSKU  OMT.  174 

Vide  BaminM,  No  7;   and  Stam/h 
No.  5. 

Record. 

Records  not  evidence  except  of  matters  ap- 
pearing in  the  face  of  them  to  have  been 
m  issue.    Slnixenick  v.  Lucas.  43 

Vide  Pkadkgs,  No.  5. 


Register. 

Registers  of  marria^  solemnized  in  the 

FUetf  ase  not  evidence.     Doe  v.  Mad- 

dox.  197 

Ibid.  213 

Vide  Evidence^  No.  25,  26.  46. 

Rent. 

1.  The  assignees  of  a  bankrupt  are  not 
liable  to  an  action  of  covenant  for  rent 
arrear,  accrued  subsequent  to  the  bank- 
ruptcy* of  premises  which  had  been  the 
bankrupt's.     Jpourdillon  v.  Dalton,     233 

%  Wearmg  apparel  is  distrainable  for  rent 
arrear.     Baynes  v.  Smiih.  206 

S.  Though  rent  is  reserved  quarterly,  the 
notice  to  quit  must  be  six  months.  Shir- 
lejf  V.  Newman*  266 

Vide  Landlord  and  Tenant. 

Replevin. 

In  replevin  receipt  of  rent  is  title,  and  a 
party  who  comes  in  as  tenant,  with  notice 
that  a  certain  person  is  his  landlord,  can- 
not contest  his  title  in  replevin.  Johnson 
V.  Mason.  91 

Report. 

The  master's  report  in  Chancery  disallowing 
a  claim,  is  no  bar  to  an  action  at  law  for 
the  sum  claimed  before  him.  Le  Sage  v. 
Gmummker.  188 

7 


Saleu 

1.  Sales  of  lands  by  auction,  when  the 
auaioneer  puts  down  the  name  of  the 
buyer,  it  is  not  a  note  in  writing  within 
the  statute  of  frauds.  Stansfield  v.  John'- 
son.  10 

2.  When  a  sale  of  goods  is  by  a  broker 
empjoyed  by  the  seller,  and  he  makes  a 
bargain,  and  delivers  to  the  buyer  a  sale- 
note,  it  is  good  to  bind  the  sale  within 
the  statute  of  frauds.  Rticker  v.  Cam' 
meyer.  104 

3.  If  a  party  buys  goods  by  a  broker,  and 
he  does  not  aa  within  his  authorityt  the 
principal  is  not  bound  by  his  acts.  East 
India  Company  v.  Hensly.  Ill 

4.  Where  a  party  becomes  the  purchaser  of 
several  lots  ot  houses  at  an  auction,  it 
shall  be  deemed  an  entire  contract ;  and 
if  the  seller  fails  in  making  a  title  to  any 
of  them,  the  buyer  may  rescind  the 
whole  contract,  and  refuse  to  take  my  of 
them.    Chambers  v.  Griffiths.  ISO 

5.  Where  a  party  sells  an  estate,  and  at  the 
time  has  no  tide,  or  not  such  as  the 
interest  he  sells, — if  he  nevertheless  attains 
by  any  means  such  an  estate  as  will  en- 
aole  him  to  make  a  tide  before  he  is  called 
upon  to  complete  the  purchase,  it  is  ^- 
ficient,  and  a  good  defence  to  an  action. 
Thomson  v.  Alilcs.  185 

6.  A  person  is  not  bound  to  take  a  purchase^ 
if  it  is  to  be  executed  by  a  person  under 
a  power  of  attorney.  Richards  v.  Bar* 
ton..  269 

7.  To  prove  the  delivery  of  goods,  under 
what  circumstances  an  entry  in  the  pUin- 
tifF's  books,  though  not  by  the  witness, 
is  admissible  evidence.  Digby  v.  Sted* 
man.  328 

8.  Where  a  tradesman  gives  credit  for 
goods  at  the  time  of  the  sale,  he  cannot 
bring  an  action  till  that  time  expires ;  but 
if  the  time  was  given  after  the  sale^  or  if 
the  sale  was  not  bondjidct  the  tradesman 
may  sue  immediately.  De  Symons  v. 
Minchvfich.  430 


SaU,  BiU  of. 

Where  a  person  takes  possession  under  a 
bill  of  sale,  if  he  permits  the  owner  of  the 
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goods  to  iDterfere,  or  to  execute  any  act 
of  owoerehipy  it  is  fraudulent  and  void 
against  a  subsequent  bond  fide  execution. 
Paget  V.  Perchard.  205 

Seal. 

In  ejectment  on  a  lease  by  the  city  of 
London^  the  seal  of  the  city  proves  itself. 
Doe  V.  Mason.  53 

Setoff. 

1 .  A  debt  due  to  one  as  surviving  partner, 
may  be  set-off  to  an  action  brought  for  a 
debt  in  his  own  right.  Slipper  v.  Sttd- 
stone.  47 

2.  When  a  person  threatened  to  be  distrain- 
ed pays  money,  though  it  is  more  than 
can  be  claimed,  it  shdl  not  be  deemed  a 
pyment  by  compulsion,  nor  be  allowed 
m  a  set-off,  because  he  might  have  had 
a  replevin.     Kntbbs  v.  HalL  84 

S.  To  an  action  for  not  paying  over  a  sum 
of  money  pursuant  to  an  agreement,  the 
defendant  cannot  avail  himself  of  a  set- 
off.    Colson  V.  IVeUh.  378 

4.  In  an  action  against  one  partner,  if  the 
plaintiff  gives  in  a  particular  of  his  de- 
mand, and  the  defendant  pleads  partner- 
ship in  abatement,  if  he  proves  any  of  the 
items  contained  in  the  particular  to  have 
been  furnished  on  the  partnership  account, 
he  ^all  be  entitled  to  a  verdict.  Colson 
li  alt.Y.Selby,  452 

5*  In  an  action  against  an  attorney,  to 
ivhich  he  ^ves  notice  of  a  set-off  of  his 
bill  for  busmess  done  for  the  plaintiff,  he 
must  deliver  a  bill  siened,  but  it  need  not 
be  delivered  a  month  under  the  statute. 
Bulman  v.  Biriett.  449 

Sheriff. 

1.  In  an  action  for  money  had  and  received 
against  a  sheriff,  to  recover  money  levied 
by  him,  under  an  execution,  the  plaintiff 
must  give  the  fi.  fa.  in  evidence  on  the 
warrant  directed  by  him  to  the  bailiff 
who  made  the  levy*     WIIsm  v.  Norman. 

154 

2.  To  charge  the  sheriff  for  money  had  and 
leceived  by  a  bailiff,  an  office  copy  of  the 
'writ,  in  which  the  name  of  the  officer 
was  found,  and  proof  that  it  is  nsoal  to 
indorse  the  baihff's  name  ob  the  wri^ 


will  be  evidence  to  charge  the  sheriff. 
McNeil  Y.Perchard.  26S 

3.  In  an  action  against  the  sheriff  for  a 
false  return  to  a  writ  di fieri  facias^  issued 
on  a  judgment  to  a  scire  facias f  if  the 
declaration  states  the  sum  recovered  by 
the  scire  facias f  without  the  costs,  it  is 
good,  if  the  jud^^ent  in  the  scire  faeias 
states  them  so  distinctly.  PhilUps  v. 
Earner.  S55 


Sherfff^s  Offker. 


1.  In  order  to  entitle  the  pkdntiff  in  an 
action  under  stat.  32  G.%c.2S%  against 
a  bailiff  to  recover  the  penalty  for  extor- 
tion, it  must  appear  that  a  tabk  rf  fees 
was  put  up  according  to  the  directions  of 
that  statute,  and  that  the  defendant  took 
more  than  is  there  allowed.  Jaaues  v. 
Whstcomb.  361 

%  Where  a  bailiff  pays  money  in  conse- 
quence of  an  attachment  against  the 
sheriff,  Q.  if  he  can  maintain  an  action 
against  the  defendant  whom  he  had  libe- 
rated on  the  undertaking?  Griffis^  v. 
Roberts.  383 

3.  And  in  such  case  the  aaual  issuing  the 
attachment  against  the  sheriff,  must  be 
proved.    Ilnd.  384 

4.  In  dd>t  against  the  surety  of  a  sheriff's 
officer  for  his  not  paying  over  the  levy 
money,  an  indorsement  on  the  writ  \x^ 
the  officer  to  tlus  effort,  <<  Discharge  the 
defendant  out  of  custody, — I  have  receiy- 
ed  the  money,"  is  suftadest  evidence  to 
charge  him  with  receipt  of  the'money. 
Perchard^ab.v.Ttmdal.  344 

Shop  Books. 
Vide  Sale,  No.  7. 

Srm^Ung. 

If  a  foreign  merchant  seHs  contraband  goods 
abroad,  knowing  they  are  to  be  smuggled 
into  this  country,  and  assists  in  the 
smuggling,  he  cannot  recover  the  vahie 
of  them.     Bernard  Y.  Reed.  .     91 

Stage  Coach. 

A  person  payinflr  the  whole  fiuv  of  a  staffe 
coach  nay  take  his  place  at  any  jdace  he 
thinks  fit.  jffyert  tf  he  odiy  pays  a  de» 
posit.     Ker  v.  MomOam.  27 
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Stamp. 

1.  Any  alteration  in  an  instrument  requir- 
ing a  stamp  makes  it  a  new  instrument, 
and  a  new  stamp  necessary.  Bowman  v. 
Nichol/.  81 

2.  Where  the  stamp  required  for  an  instru- 
ment consists  of  many  sums  laid  on  by 
different  statutes  at  different  times,  such 
only  should  be  put  to  the  instrument 
ofimd  in  evidence  ;  a  stamp  ad  valorem 
will  be  insufficient.  Robimon  v.  /)ry- 
brough.  243 

3.  ARteft  where  there  is  but  one  sum  laid 
on  under  the  sump  act.  Abcheson  v. 
Shariand.  292 

4.  If  the  plaintiff  declares  on  a  note  of 
hand  with  the  other  usual  counts,  but  the 
note  hat  not  the  proper  stamp,  and  so 
cannot  be  given  in  evidence,  he  may  go 
into  evidence  of  the  consideration  for 
which  the  note  was  given,  as  ex.  gr.  for 
goods  sold.     Wihon  v.  Kennedy.       245 

5.  Q*  If  an  indorsement  on  the  oack  of  a 
writ  by  the  officer  in  these  words,  ^  Dis- 
charge the  defendant  out  of  custody — I 
have  received  the  money,"  is  a  receipt, 
and  ou|^t  to  be  stamped.  Perchard  tff 
ah.  Y.  Tindali.  S95 

6*  An  agreement  between  merchants,  that 
one  shall  take  a  share  in  the  outfit  of  a 
ship,  and  the  adventure,  is  not  an  agree- 
ment for  the  sale  of  goods  within  the 
proviso  of  the  statute  requiring  a  stamp  on 
'Agreements.     Leigh  v.  Banner.  403 

7.  The  articles  of  a  foreign  ship  made 
abroad,  regulating  the  wages  ofs^ors, 
and  which  articles  are  locfged  with  the 
consul  in  London^  even  where  the  sailor 
has  been  hired  in  England^  may  be  ^ven 
in  evidence  of  the  agreement  aner  hiring, 
and  wages  to  the  sailor,'  without  being 
stamped.     Wlnbled  v.  Malnfberg. 

Vide  Partner^  No.  9 ;  Evidence^  No. 
31,  32,  33.  5a  61. 


Tender. 

1.  Where  there  is  a  plea  of  tender  and  repli- 
cation of  a  subsequent  demand  and  re- 
fusal, the  party  who  has  made  the  de- 
mand must  appear  to  be  legally  authorized. 
Core  V.  Calloway.  115 


2.  The  clerk  to  the  attorney  in  the  cause 
is  not  a  person  of  that  description.      1  IS 

3.  The  demand  in  such  case  ought  to  be  of 
the  sum  really  due.     Ibid.  1 14 

4.  On  an  issue  of  a  tender,  tender  to  a  ser*  . 
vant  is  sufficient.     Anon.  349 

TVansiiu. 
Stoppine  goods  in  transitu.    Vide  Goods, 

Trespass. 

1.  Trespass  vi  et  armis  lies  for  killing  the 
plaintiff's  horse,  though  the  injury  arose 
From   negligence.     Sheldrake  v.  Aherw. 

55 

2.  When  a  door  is  at  the  end  of  an  open 
gallery  leading  to  several  apartments,  it  is 
the  outer  door  to  such  apartmenta,  and 
cannot  be  broken  up  to  make  an  anttt. 
Hopkins  V.  Nightingale*  99 

Tracer. 

1.  Demand  in  writing  left  at  the  house, 
sufficient  in  trover.     Logan  v.  Ifouldiiek. 

22 

2.  A  demand  of  payment  for  goods,  a  suf- 
ficient demand  in  trover,  nomftson  v. 
Shirley.  31 

3.  In  trover  for  a  bill  of  exchange,  the 
plainuff  must  give  notice  to  the  detendant 
to  produce  it,  or  he  cannot  go  into  evi- 
dence of  his  case.     Cowan  v.  Abrahams. 

SO 

4.  Where  the  demand  in  an  action  of 
trover  is  not  made  by  the  owner  of  the 
goods  himself,  and  a  refusal  on  the 
ground  that  the  party  applying  is  un- 
known or  not  properly  authorized,  such 
demand  is  not  sufficient  in  trover.  Solo' 
mons  V.  Dawes.  83 


U&  V. 

Use  and  Occupation. 

Assumpsit  will  not  lie  for  use  and  occupation 

where  the  premises  are  let  for  an  unlawful 

purpose,  or  what  is  cosUra  boaof  mores. 

Girardy  v.  Richardson.  13 

Vide  Variance,  No.  2. 
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Uswy. 

1.  It  is  usury  to  lend  money  in«the  form  of 
stock,  if  that  stock  is  rated  above  the 
market  price  at  the  time  of  transfer.  Doe 
V.  Barnard.  11 

2.  If  in  discounting  a  bill,  the  person  doing 
it  gives  goods  in  part,  which  are  valued 
above  their  real  value,  it  is  usury,  Pratt 
V.  JVillcy.  40 

3-  Where  goods  are  given  in  the  discount 
of  a  bill,  it  is  a  question  for  the  jury  to 
determine  whether  they  are  so  much 
over- valued  as  to  be  a  colour  for  usury. 
Rich  V.  Topping.  176 

Variance. 

1.  In  an  indictment  for  perjury  in  a  cause, 
if  the  indictment  in  setting  out  the  nm 
prtus  roll,  states,  "  That  the  cause  of 
— ^—  V.  —  came  on  to  be  tried 
before  Lloyd  Lord  Kenyon^  chief  justice, 
l^c.  William  Jones  being  associated," 
l^c.  and  the  judgment  roll  states  it, 
**  Roger  Kenyon  being  associated,"  l^c, 
it  is  a  fatal  variance^  where  the  judgment 
roll  is  to  be  given  in  evidence.  Rex  v. 
Eden.  98 

2.  In  assumpsit  for  use  and  occupation  de> 
.    scribing  the   house   as   situated    in   the 

parish  of  A. ;  if  there  is  no  such  parish. 
It  is  a  variance.  lITilson  v.  Clarke.       273 
Vide  Indict ment^  No.  1,  2,  3.  Lottery 9 
No.  2,  3.     Pleading,  No.  6. 


w. 

Warra7it. 

Q.  Whether  the  warrant  to  apprehend  the 
putative  father  of  a  bastard  child  upon 
which  he  had  been  apprehended,  is  funC' 
tuj  cjpcioi  when  he  has  been  apprehended 
or  brought  before  a  justice  of  peace, 
though  discharged  on  an  undertaking 
which  he  does  not  perform  ?  Dickinson 
v.  Browne.         ^  218 

IVharfinger. 

Wharfingers  have  a  lien  on  goods  brought 
to  their  wharfs  for  the  balance  of  a 
general  account.     Naylor  v.   Mangles. 

109 


WUl 

In  an  action  by  the  heir  at  law  against  the 
devisee,  the  devisee  need  not  call  all  the 
subscribing  witnesses  to  prove  the  execu- 
tion of  the  will.     Doe  v.  Smith.         391 


Witness. 

\.  Proof  of  an  instrumentary  witness's  hand- 
writing is  sufRcient,  where  he  is  abroad. 
Cowper  V.  Marsden.  2 

2.  It  18  therefore  sufficient  proof  of  the 
execution  of  a  bond  or  other  instrument^ 
but  not  of  an  entry  in  the  books  of 
merchants,  Cffr.     3id.  ibid. 

3.  A  clerk  in  the  post-office,  whose  busi- 
ness is  to  detect  the  forgerv  of  franks, 
how  far  he  shall  be  a  good  witness  to 
prove  a  forgery.     Stanger  v.  Searle.     14 

4.  An  objection  to  the  competency  of  the 
witness  may  be  made  at  any  stage  of  the 
cause.     Stone  v.  Blaclbume.  37  ^ 

5.  A  person  whose  name  appears  on  a  bill 
as  indorsee,  cannot,  where  the  action  is 
by  the  indorsee,  be  a  witness  to  prove  a 
property  in  the  bill  in  himself,  in  order 
to  defeat  the  indorsee's  action.  Buckland 
V.  Tankard,  85 

6.  A  deed  must  always  be  proved  by  the 
subscribing  witness  \  and  the  party  him- 
self cannot  acknowledge  it  in  court. 
Johnson  v.  Mason.  89 

7.  On  an  indictment  for  perjury  against  the 
defendant  for  what  he  swore  as  witness 
on  a  cause,  the  party  injured  by  such 
testimony,  and  against  whom  the  verdict 
went  in  consequence  of  it,  is  not  a  wit- 
ness unless  lie  has  paid  the  debt  and 
costs.     Rex  V.  Eden,  97 

8.  A  partner  is  an  inadmissible  witness  to  , 
prove  himself  liable  where  the  action  is 
against  another  partner,  unless  he  has  a 
release.     Toung  v.  Barnes.  103 

9.  The  person  who  makes  a  seizure  of 
naval  stores,  and  then  informs  the  admi- 
ralty where  the  seizure  has  been  made,  in 
consequence  of  the  information  of  another 
person,  is  a  good  witness,  under  stat.  9 
and  10  /T.  3.  and  17  Geo,  2.  Rex  v. 
Banks.  149 

10.  The  informer  under  these  statutes  is  an 
admissible  witness  ;  the  objection  arising 
from  his  interest  in  a  share  of  the  penalty 
goes  only  to  his  crediu  Rex  y.  Coh.  169 
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11.  When  the  objection  to  the  competency 
of  a  witness  anses  from  his  answer  to  a 
a  question  put  to  him  on  his  voir  dire^  he 
•hall  be  allowed  in  the  same  manner  to 
restore  himself  to  competency,  that  is, 
by  parol*     Bmichert*  Company  y.  Jmiet. 

160 

12.  But  if  the  objection  to  his  competency 
had  arisen  by  any  other  means,  ue  best 
evidence  would  be  required  to  restore  to 
him  competency,  and  parol  would  be  in- 
sufficient.    Btaham  t.  SwingUr.        164 

IS.  That  a  witness  if  liable  to  be  rated  to 
any  assessment,  is  no  objection  to  his 
admissibility,  in  an  action  against  the 
collector  of  such  assessroenu  for  em- 
bezzlement of  the  sums  so  collected. 
Ckivers  V.  Brand.  175 

14.  The  indorser  of  a  bill  of  exchange  is  in 
K.  B.  an  admissible  witness  to  prove  that 
the  holder  took  the  bill  under  an  usurious 
transaction.  Pick  v.  Topfung.  176 

15.  jiUur  in  C.  P.  Hart  v.    M^Inioth. 

298 

16.  Where  a  witness  is  sworn  on  the  New 
Testament,  who  admits  that  he  was  bom 
a  Jew,  but  the  tenets  of  which  religion 
he  had  never  fonnally  abjured,  and  was 
never  baptized  nor  admitted  into  the 
Christian  church,  he  is  an  admissible 
witness,  though  the  oath  had  been  so 
taken  by  him  on  his  affirmine  that  he 
then  considered  himself  a  member  of  the 
established  church,  and  bound  by  its  pre- 
cepts.    Rex  V.  Gilham.  285 

17.  A  person  who  is  a  mere  trustee  to 
elect  to  any  particular  office,  is  an  ad- 
missible witness  to  prove  any  fact  respect- 
ing the  mode  of  election.  IVithnelly. 
Gartham.  324 


18.  Where  the  witness  employed  the  attor- 
ney for  the  plaintiff,  a  release  from  the 
attorney  to  him  makes  him  competent. 
Tork  V.  GrlhbU.  819 

19.  The  acceptor  of  a  bill  of  exchange  is  a 
good  witness  to  prove  that  he  had  no 
effixts  in  his  hands  of  the  drawee's  when 
the  bill  was  drawn.     Sia^  v.  Oklnes. 

SS2 

20.  Under  a  subpcena  duces  tecum^  a  wit- 
ness is  not  compellable  to  produce  private 
papers  in  his  custody.  MUes  v.  Dawton, 

405 

21.  The  captain  of  a  ship  insured,  is  not  an 
admissible  witness  to  disprove  barratry, 
by  shewing  that  the  barratrous  acts  were 
done  by  consent  and  direction  of  the 
owner,  unless  he  has  a  release  from  the 
underwriters.  Bird  v.  Tkomptou.       839 

22.  Where  an  executor  pleads  judgment, 
&f  ful  auetu  uliraf  and  plaintiff  replies 
fer  fraudem^  the  person  who  hat  that 
judgment  so  pleaded,  is  not  an  admissible 
witness  to  prove  that  it  was  for  a  good 
and  hondjidc  consideration.  Campion  v. 
Bentley.  848 

23.  Where  a  witness  has  been  called  by 
one  party,  though  not  examined  in  chiet^ 
the  other  party  may  cross-examine  him. 

857 
Vide  suprdf  No.  4. 

24.  In  an  action  on  a  policy  of  insurance, 
other  underwriters,  whose  names  are  on 
the  policy,  are  in  all  cases  witnesses. 
Akers  V.  Thornton.  414 

25.  A  barrister  cannot  be  called  as  a  wit- 
ness to  prove  what  was  stated  by  him  on 
a  motion  before  the  court.  Curry  v. 
Walter.  456 

Vide  Deed,  No.  3,  4. 


THE  END. 
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CASES  1796. 

ARGUED  AND  RULED 


AT 


T 


NISI     PRIUS. 

LENT  ASSIZES 
AT   MAIDSTONE,    179  6, 
CORAM  BARON  BOTH  AM. 

Gordon  against  Harpur,  Esq.  Sheriff  of  Kent,      j^^^^^^  ^^^ 

HIS  was  an  action  of  trover  against  the  defendant  as  Trover  is  not 
sheriff  of  Kent   for  a  quantity  of  household  furniture  maintainable, 
taken  in  execution  by  him,  under  a  writ  of  testatum  fieri  facias  partis  in  the 
issued  against Borretty  Esq.  at  the  suit  of  Bromhead.       actual  posses- 

Borrett  was  the  owner  of  a  house  at  Shorehamy  in  Kentj  and  !Ioods  for  ^ 
of  a  quantity  of  household  furniture  belonging  to  it.    The  which  the  ac- 
house  he  had  let,  and  sold  the  furniture  for  300/.  to  Gordon^  ^^^^^\^  ^^ 
the  plaintiff.     On  the  7th  of  May^  1794,  Gordon  the  plaintiff  has  at  least 
let  the  house  and  furniture  to  one  Biscocy  for  the  whole  of  ^®  "^^^^  "^ 
the   time  for  which'  he  had  himself  taken  it  from   *Borrettj  possession, 
and  from  which  time,  until  the  taking  of  the  goods  by  the    «[  4G6  J 
sheriff,  Biscoe  had  occupied  the  house,  and  used  the  furniture 
as  it  had  been  demised  to  him ;  and  he  was  in  possession  when 
the  sheriff  entered,  his  term  not  being  then  expired. 

The  plaintiff  proved  the  letting  of  the  house  by  Borrett  to 
Gordon,  and  the  sale  of  the  furniture,  and  produced  BorreiCs 
receipt  for  the  consideration,  viz.  300/ ;.  but  which  by  an  in- 
dorsement Gordon  agreed  to  resell  at  the  end  of  three  years 
to  Borrett  for  the  same  sura. 

Part  IV.— Vol.  I.  R 
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179G  '^  ^^^  '^^'^  agreed  between  the  parties,  to  admit  that  Biscoe 

'        was  tenant  in  possession  under  the  demise  from  Gordon^  at  the 

GoRDow       time  the  sheriff  entered,  which  demise  was  then  unexpired;  and 
agamiu.       ii^gi  iijg  sheriff  had  seized  apd  spld  iindoT  an  execution,  at  the 
suit  of  a  creditor  of  Borretl. 
This  was  the  plaintiff's  cai^e. 

Upon  this  state  of  the  fhcts,  it  was  contended  by  the  defend- 
ant's counsel  at  the  trial,  that  the  action  could  not  be  main- 
tained, inasmuch  as  the  plaintiff  had  let  to  Biscoe  for  the 
whole  of  his  term,  which  was  not  yet  expired ;  so  that  he  was 
not  in  actual  possession  at  the  tipae  of  the  neizpre  find  sale,  nor 
had  he  any  right  of  possession  until  the  expiration  of  Biscoe^s 
term  :  that  possession,  or  at  least  a  right  of  possession,  was 
necessary  to  maintain  an  action  of  trover ;  and  to  re-establish 
that  position,  5  Bac.  Abr.  258,  was  cited  as  expressly  lay- 
ing down  the  point,  and  Berry  ¥.  Heard,  Cro.  Car.  !242. 

For  the  plaintiff  it  was  contended, — that  the  plaintiff  had 
the  legal  possession  as  well  as  the  property,  the  demise  to 
[  467  ]  Biscoe  being  only  of  the  use  of  the  furniture;  and  the  case  of 
Ward  V.  Macaulej/^  4  T.  R.  489,  was  relied  on :  in  that  case 
the  plaintiff  had  let  a  ready-furnished  bouse  to  Lord  Montfortj 
and  the  lease  contained  a  schedule  of  the  furniture :  the  fur- 
niture being  afterwards  taken  in  execution  by  a  creditor  of 
Lord  Montfortj  the  plaintiff  brought  trespass;  ir ben  at  the 
trial  Lord  Kenton  was  stated  to  have  been  of  opinion,  that 
trespass  would  not  lie,  but  trover  should  have  been  brought  by 
the  plaintiff;  and  that  his  Lordship,  in  delivering  his  opinion, 
took  the  distinction  between  trespass  and  trover,  the  former 
being  tbunded  in  possession  ;  the  latter  on  property. 

The  Judge  was  of  opinion  that  the  action  w^  not  maintain- 
able ;but  reserved  the  point. 
GarroWy  Runningion^  Serjeant,  and  Adam^  for  the  plaintiff. 
Shepherdy  Serjt.  and  Besty  for  the  defendant. 
In  the  Michaelmas  Term    following,  (a)   the  case    came 
on  to  be  argued;   when  the  Court  were  of  opinion  that  the 
action  was  not  maintainable ;  and  ordered  the  poslea  to  the 
defendant. 

Vid.  Lord  CulkrCs  case,  Bull.  N.  P.  3. — Flewellin  v.  /Zore, 
1  Bulst.  68. 

(tf)  7  Term.  Rep.  9.  S.  0. 
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Leteck  and  Pollard  against  Shaftob.  .  freine$day, 

April  181*, 

ASSUMPSIT  for  work  and  labour— with  the  usual  money  ^j^^^.^  ^    ^^ 

counts.  ner  has  with . 

The  action  was  brought  by  the  plaintifls,  who  were  tailors,  to  ^JJ^from 

recover  the  amount  of  their  bill  for  clothes  furnished  to  the  de-  the  finn, 

fendant's  family.  Srion^iLue 

The  plaintiffs  proved  the  work  done  and  the  clothes  delivered.  toYecel^e""^ 

The  first  item  in  the  bill  was  in  the  year  1791.  part  of  the 

Mingay J  for  the  defendant,  asked  the  witness  what  partners  SonnanTpart- 

constituted  the  firm  under  which  the  business  was  carried  on  in  ^^^  ^^  i^  i^ota 

that  year?  I^nsuftthat 

^be  witness  answered,  Lctkck  and  Pollard,  the  present  his  name  is 

R2  He    *[469J 
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He  then  asked  if  (here  was  not  another  partner  of  the  name 
of  Consie  who  received  part  of  the  profits? 

The  witness  said  that  Mr.  Conste  had  formerly  been  in  part- 
nership with  the  plaintiffs,  but  that  he  had  retired  in  the  year 
1786,  when  the  present  partnership  was  formed;  but  that  he 
did  not  know  whether  in  the  year  1791  he  might  not  receive 
something  out  of  the  profits  of  the  trade. 

Mingaj/  contended  for  a  nonsuit,  on  the  ground  that  Conste 
roust  be  taken  to  be  a  partner  at  the  time  of  the  action  brought, 
and  so  ought  to  have  joined  in  the  action. 

(a)  Lord  Ken  YON  overruled  the  objection  ;  and  held,  that 
if  a  person  had  been  a  partner,  and  his  name  in  the  firm, 
and  he  afterwards  withdrew  his  name,  but  continued  to  receive 
part  of  the  profits ;   though  such  person  still  continued  liable 

(«)  At  the  Sittings  after  Mich.  1789,  a  case  under  similar  circumstances 
had  been  so  ruled  by  Lord  Kenton, 

Stacit  Rosi  tX^X.agairut  Dect. 

It  was  an  action  for  goods  sold  and  delivered :  plea  of  set-oflT. 

It  appeared  in  evidence,  that  the  plaintiffs  had  entered  into  a  partnership 
as  grocers;  audit  wasagreed  that  Aoff  should  keep  the  shop  in  his  own 
name  only.  Under  those  circumstances  he  dealt  with  the  defendant  for  the 
partnership  goods,  for  which  this  action  wai  brought 

The  defendant  had  done  business  for  the  plaintiff  Ron  on  his  own 
account,  and  not  on  account  of  the  partnership,  to  a  greater  amount 
than  the  demand  now  made  against  him  by  the  partnership ;  and  this  he  of- 
fered to  set  off. 

It  was  opposed  on  the  ground  of  the  demands  accruing  indifferent  capa- 
cities, and  that  so  it  was  inadmissible. 

Lord  Ken  voir  was  of  opinion  that  the  set-off  was  good  ;  his  Lordship 
said  the  plaintiffs  had  subjected  themselves  to  it,  by  holding  out  false  co- 
lours to  the  world,  by  permitting  Ro9$  to  appear  as  the  sole  owner :  that 
it  was  possible  the  defendant  would  not  have  trusted  Ross  only,  if  he 
had  not  considered  the  debt  due  to  himself  as  a  security  against  the  coun- 
ter-demand. 

Ertkine  observed,  that  the  defendant  had  thereby  a  double  advantage : 
for  if  he  dealt  with  Ross  as  the  only  partner,  and  had  had  a  demand 
against  the  partnership  account,  he  might  have  maintained  an  action 
against  them  all;  yet  here  he  was  permitted  to  consider  Ross  as  the  only 
partner. 

Lord  Kentoit  admitted  this  consequence  to  follow  from  the  fallacy 
held  o  ut  to  the  world  by  such  as  stand  in  the  situation  of  sleeping  part- 
ners, but  allowed  the  set-off  to  the  extent  claimed;  and  the  defendant  had 
a  verdict* 

as 
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as  to  all  demands  against  the  partnership,  on  the  ground  of       1796. 

the  profit  he  derived ;  he  would  not  allow  persons  who  had        

dealt  with  the  firm,  without  his  name  appearing  in  it,  to  avail       agi^u$ 
themselves  of  the  objection  of  such  partner's  not  having  joined     SaArroB. 
in  the  action,  for  the  purpose  of  a  nonsuit,  but  would  suffer  the 
firm  with  which  the  defendant  had  dealt  to  maintain  the  action  in 
their  own  names  only. 

The  plaintiffs  recovered  the  amount  of  the  bill. 

Garrow  and  Conste  for  the  plaintiffs. 

Mingat/  for  the  defendant. 


LAST  SITTINGS  IN  TERM. 
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Crantz  against  Gill. 

May  23d. 

ASSUMPSIT  for  the  goods  sold  and  delivered.  where  a  fa- 

Plea  of  the  general  issue.  tJ»er  gives  his 

The  action  was  brought    to  recover  a  sum  of  money  for  ^?e  alS^^**" 
clothes  furnished  by  the  plaintiff,  who  was  a  tailor,  to  the  de-  ance  for  his 
fendanf.  son,  an  infant.  ^Ju^el,"' 

The  plaintiff  proved  the  clothes  were  furnished  to  the  young  liable;  nei- 
man,  and  that  the  prices  were  reasonable.  faSerbe^H^ 

The  case  in  evidence  on  the  defence  was,  that  the  ia-  ble  even  for 
ther  (the  defendant)  resided  in  Cumberland^  and  had  sent  "necessaries, 
his  son  up  to  London^  to  be  employed  in  the  business  of  a 
haberdasher.  That  he  had  sent  him  to  the  care  of  a  Mr. 
Atkinson^  with  instructions  to  him  to  pay  a  proper  sum  for 
providing  the  young  man  with  necessaries  suitable  to  his  si- 
tuation. 

Mr.  Atkinson  was  called;  and  he  proved  the  above  circum- 
stances, and  that  he  had  in  fact  paid  the  son  an  allowance  while       f  472  J 
be  was  in  London j  by  his  father's  directions;  that  he  had  or- 
dered clothes  for  him,  but  never  pledged  the  father's  credit  in 
anj  respect. 

Per  Lord  Kenyon.    The  goods  being  furnished  to  the  son, 

he 
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1T90.       k»  k  Vm^it  pmma  fieie  Kable,  they  b^ing  neeMRiies  r^-if 
-"^ —       triMl^flneiii  deal  wilk  bin,  Md  be  widertahet  le  paj  tben^  tbey 
^^^"!      mi3t9ewti«obmfiwpa;«Mk:  tbefiOiber^  it  is  lrae,Mt]r  be 
$w,,       IWM*  fiw  necea^Bilea  |^«iibed  to  bis  son  oftbis  cKedUt;  bet 
ntheAbegtimUaiseiieAeUowence,  tbetiakiKeiiof  diduurget^ 
thefiitb^v  ca«M(be>hw«dbj  kw  to  pay  ei«L  fcr  nocewtee 
furDished  to  the  son  under  those  circumstaaces.    It  weeU  bea 
great  hardship  on  tbe  fctber^  wba  woidA  8»  be  ebliged  twite  to 
pay  for  necessaries  furnished  to  his  aon. 
The  defendant  had  a  verdict. 
Erskine  and  Chambre  for  the  plaintiff. 
IjOW  for  the  defendant* 
\ii. FordY.FothergiUjante^iU.  PeakeN.P. Gw.229.S.C. 

(a)  Probart  «k  Khootb*  1Mb  J^c.  HS^.  Mtinprnt  Guildhall  allar 
Miehaelmiu  Term. 

This  was  an  action  on  the  case  for  money  lent. 

Plea  of  infancy.  ' 

The  defendant  proved  that  he  ivas  under  age  at  the  time  of  the  mimej 
being  lent. 

The  plaintiff's  counsel  offered  to  prove,. that  the  money  had  been  laid  out 
in  the  purchase  of  necessaries. 

But  Mr.  Justice  Buiier,  before  whom  the  cause  iris  tp^»  KdflQsed  to 
admit  the  evidence,  saying,  that  the  difference  was  between  snpplyii^  an 
infant  with  necessaries,  and  lending  him  money  to  supply  himself  wiUi  Ibeflfrs 
which  iii,tbe  ]|i$t  cas«  could  not  be  dcme,  as  the  phHoMff  Ibeaelqr  potiit  in 
tbf{  defi)n4anVs  fpwei;  to  misapply  tiie  mpney. 

Verdict  for  the  defendant     * 


[473  J 

Masf  261*.  Marnell^  Gbnt.  agaifist  Pickmore. 

Where  a  party 

?uaS*Jn     r^ASE  for  business  done  as  an  attorney. 

record  of  an     V^    Plea  of  the  general  issue. 

irSk  tJui^         In  the  last  year,  a  lady  of  the  name  of  Murraj/  being  about 

payment  of     ^^  ^ue  a  Mr.  Gale  on  the  breach  of  promise  of  macriage,  em- 

m  "tibo"^^^  *  ployed  Mr.  Mamell^  the  plaintiff,  as  the  attorney  to  conduct  it 

he  did  not       ^^^  '^■°S  ®°  infent,  it  was  necessary  that  she  should  appear  by 

interfere  in  a  guardian  on  the  record.  The  present  d^feqdaiit  was  uncle 
the  conduct 

of  the  action,  nor  was  in  any  way  interested  in  the  event^JUterf  if  he  becometao«n4>M- 
dition  of  his  name  only  being  used,  or  was  induced  to  biMome  sq  from  mimpi^seiiftation 
or  deceit.  - 

to 
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to  Miss   Murray^   and  he  on  application   consented  to  be-        J790. 
come  so.  ' 

The  case  of  Murray  and  Gale  was  tried,  and  a  verdict  went       ^^^ 
for  the  defendant;  Miss  Murray  not  having  paid  the  costs,  the     Pickhorb. 
present  action  was  brought  by  (6e  plainfitf  as  her  attorney  to 
recover  his  costs  in  prosecuting  the  cause  on  her  account. 

G^hs  tot  itie  cteibndant  maoe  two  points ;  1st,  MThethef  a 
party,  by  admitting  his  name  to  be  us^  as  guardian  to  an  infant 
on  the  record,  did  (hereby  subject  himself  to  the  costs  of  the 
attorney  ettipl^ed  on  the  pt^rt  of  the  plaintiff,  he  having  merely  r  ^74  -t 
lent  hrs  name^  not  having  interfered  with  die  cause,  and  not 
being  beneficialfy  interested  in  the  event.  Sdly,  That  at  the 
utmost  it  could  only  subject  him  primdjacie  ;  and  it  would  be 
open  for  him  to  go  into  evidence  of  the  circumstatnces  under 
wdich  he  had  become  so :  and  to  this  purpose  he  proposed  (6 
prove  t&at  the  defen^nt  had  6een  induced  to  lend  his  name 
under  a  misconception,  and  a  promise  that  he  should  not  be 
charged. 

!Lord  l^iNYON  said  the  law  was,  that  if  a  person  in  an  un- 
quafified  mann\er  became  the  guardian  to  an  infant  in  any  cause, 
Atid  suffered  his  name  to  appear  on  the  record  in  that  character, 
he  thereby  pHmd  facie  made  himself  liabfe  as  well  to  th6  plain- 
tiff's attorney  as  to  the  defendant:  that  i^  however,  he  was  in- 
duced by  any  delusion  Of  misrepresentation  to  pTace  himself  in 
that  situation,  he  was  not  liable  ;  but  it  was  a  question  of  fact 
to  be  left  to  the  jury,  to  decide  under  what  circumstances  he  had 
become  so,  whether  volnntaiHy  or  in  consequence  of  deceit. 

No  evidence  was  offered  of  any  misrepresentation  or  induce- 
ment hdd  out  to  ika  deftAdant ;  and  tiie  jury  Ibinad  a  verdict 
for  the  plaintiff. 

Erskine  and  fFood  for  the  plaintiff. 

Oibbs  and  Yates  fbr  the  defendant. 
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Mag  setb.  Turner  against  Raiiton. 

Thepluntiff  '   A  SSUMPSIT  for  money  lent,  goods  sold  and  delivere(3,&c. 
fo^L^i?*    -A    Pletiofnon-asstmpnt. 

toraej  for  the  •Tb  prove  the  amount  of  the  plaintiff's  demand,  the  plaiotiflT 
p^ve  u  offe^  proposed  to  call  the  defendant's  former  attorney,  to  prove  his 
by  him  on  the  having  applied  1o  settle  the  account,  his  admission  of  the  debt, 
P^^  f  ^*  BD^  &n  ^^'^y  op  ^®  P^^  ^^  ^®  defendant  his  client,  to  pay  a 
settle  the  certain  sum  on  account  of  the  plaintiff's  demands, 
account,  and  Gibbs  objected  :  that  this  was  disclosing  the  secrets  of  his 
of  money  as  client,  who  must  have  communicated  to  him  the  circumstances 
due  to  the  of  the  case  in  consulting  him  when  sued  by  the  plaintiff;  and 
r  i7«  1  ^*'^®8>  ^^^^  ^^^  o^®**  being  made  with  a  view  to  compromise 
i-         -^     the  debt,  was  not  admissible. 

Per  Lord  Kenyon.    Concessions  made  for  the  purpose  of 

settling  the  business  for  which  the  action  is  brought,  cannot  b& 

given  in  evidence ;   but  iacts  admitted  I  have  always  received. 

His  Lordship  admitted  the  evidence,  and  the  plaintiff  had  a 

verdict  on  that  testimony. 

Garrow  and  Holroyd  for  the  plaintiff. 
Gibbs  for  the  defendant. 

•[  476  ]  i^ 

Becjlford  against  Montague^  Esq.  Sheriff 
^«y««^-  OF  Wilts. 

Ifa  defendant  FTIHIS  was  an  action  against  the  sheriff  of  Wiltshire  for  a 

against  whom    JL    {^ge  return. 

is^visible,  and      The  case  in  evidence  was,  that  the  plaintiff  had  sued  out  a 

in  the  u^     ||ri>it  *against  a  person  of  the  name  of  Huntj  and  a  warrant  had 

busing  and   ^^°  made  out  thereon  and  delivered  to  one  of  the  defendant's 

the  sheriff        bailiffs. 

wr^tlm^  The  ground  of  the  action  was,  that  the  bailiff  had  given 

or  returns  mm  notice  to  Hunt  of  the  writ  being  out  against  him  ;   in  conse- 

eitinventui,    quence  of  which  Hunt  had  kept  out  of  the  way  when  he  pre- 

an  action  lies    ^                                                        *^  *     j  j 

fortheneeli-  tended 
gence  or  K>r  tha  false  return. 
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tended  to  go  to  arrest  him ;    so  that  no  arrest  was  made,  and 
iton  est  inventus  was  returned  on  the  writ. 

To  prove  this  case,  the  plaintiff  first  produced  the  writ,  which 
was  a  latitat  of  2d  ofJulj/^  1795,  indorsed  to  hold  the  defendant 
to  bail,  and  the  return  of  non  est  inventtis. 

He  then  proved  that  Hunt  was  a  shopkeeper  at  Amesbury : 
that  he  carried  on  his  business  at  that  time  publicly,  and  was 
visible  at  all  times :  and  he  further  proved,  that  Hunt  had 
given  half  a  guinea  to  the  bailiff  for  the  purpose  of  getting  him 
some  indulgence. 

Lord  KbKyon,  in  summing  up  to  the  jury,  told  them  that 
the  fiict  to  be  tried  was,  Whether  the  defendant  could  be  found 
in  order  to  be  arrested,  the  sheriff  having  returned  non  est  in* 
ventus  ?  which,  if  the  defendant  could  have  been  arrested,  was 
a  false  return.    The  sheriff  was  bound  to  execute  the  process 
of  the  law  in  the  most  effectual  way :  if  a  person  against  whom 
a  party  had  a  writ,  did  not  abscond,  but  continued  in  the  daily 
exercise  of  his  usual  occupation,  appeared  publicly  as  usual, 
was  visible  to  every  person  that  came  to  him  about  business,  and 
the  bailiff  neglected  to  arrest  him,  and  returned  non  est  inventus 
to  the  writ,  such  was  unquestionably  a  false  return ;   for  it  was 
the  duty  of  the  bailiff  to  use  every  means  to  search  for  the  de- 
fendant, and  to  make  the  arrest.    His  Lordship  added,  that  in 
those  cases,  though  the  action  was  maintainable  in  case  the  jury 
believed  the  witnesses  for  the  plaintiff,  they  were  not  called 
upon  to  give  the  plaintiff  the  whole  extent  of  the  debt,  if  the 
defendant  in  the  former  action  was  then  solvent. 
The  jury  found  a  verdict  for  the  plaintiff,  and  10/.  damages. 
JUingay  and  Watlington  for  the  plaintiff. 
Burrough  and  Dumjbrd  for  the  defendant. 

In  ao  action  against  the  sheriff  for  ^  false  return,  the  declaration  should 
state  that  the  plaintiff  had  a  good  cause  of  action  against  the  defendant  in 
the  original  action,  by  stating  *'  that  the  defendant  was  indebted  to  him  for 
money  lent,  goods  sold,'*  &c.  where  there  was  such  an  aTerment. 

In  the  case  of  PAaxaa  v.  Fin  i«  and  Bloxam,  Sheriffs  of  London, 
Sittings  before  Michaelmas  Term  1788, 

It  was  ruled  by  Lord  Kkhton,  that  where  the  declaration  for  false  return 
stated  that  the  defendant  was  indebted  to  the  plaintiff  for  goods  sold  and  de- 
livered, that  the  plaintiff  was  bound  to  prove  the  averment  so  made,  as  laid 
in  the  declaration ;  that  is,  that  the  cause  of  action  was  for  goods  sold  and 
delivered. 

END   OF   EASTER  TEBM,  36  GEO.   111. 
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•[479]!  Turner  against  Datiss. 

Where  the  de-  nPIHIS  was  aD  actios  of  assumpsit  for  money  paid^  laid  out, 

Sl^oV''''   -*     and  expended  to  the  use  of  the  defendanU 

the  plaintiff        Plea  o(  non^ossumpsiL 

?®f^®*  .^       The  action  was  brought  to  recover  from  the  defendant  a 

for  a  third      moiety  of  the  sum  of  28L  paid  by  Turner  the  plaintiff,^  on  ac« 

person,  and     count  of  the  debt  of  one  Evans,  and  arose  under  the  foliowioir 
the  plaintiff       .  ^  '  ® 

was  forced  to  Circumstances: 

pay  all  the  There  being  an  execution  in  Evam^B  house,  at  the  suit  of 

can^o^'ca?!  Bromgh;  to  induce  Brough  to  withdraw  it,  and  to  secure  the 

on  the  de-  debt,  TumtT  the  plaintiff  and  '^Dtmes  the  di^endbnt  joined  in  a 

conl^ihudon  ^arratit  of  attorney  to  Brough  ;  but  Davies  had  joined  in  con^ 

of  a  moiety,  sequence  of  having  been  applied  to  by  Turner,  and  Brough 

AHter,  if  he 

hadhecome  a  joint  security  of  his  own  motion. 

who 
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who  required  u  addilionDl  Becvrity.     Tamer  Ae  ptainliff  took        1796. 
a  bill  of  sale  from  Etang  for  1n»  own  security,  dfttedb  SOd»  JTa-      ^"^^ 
nnaty^  179(1;  mid  an  iodorflomewt  was  made  on  it,  declarisg  tbe       agmimH 
piirpese  Ibr  wbidl  il  wa9  giren.  Di»i^»i- 

Another  execution  having  issued  against  Evans,  the  goods 
were  taken  in  execution,  and  Turner  the  plaintiff  had  paid  the 
whole  of  BrougVs  demand,  and  now  broogbt  this  aetkm  against 
the  defendant  Ibr  contributkNi  of  the  moietf. 

Lord  Kenton.  I  have  no  doubt,  that  where  two  parties 
became  joint  sureties  for  a  third  person,  if  one  is  called  upon 
and  forced  to  pay  the  whole  of  the  money,  he  has  aright  to  call 
on  his  co-security  for  contribution :  but  where  one  has  been  in- 
duced so  to  become  surety  ait  the  instance  of  the  other,  though 
he  thereby  renders  himself  liable  to  the  person  to  whom  the  se--  . 
curity  is  given,  there  is  no  pretence  for  saying  that  he  shatt  he 
liable  to  be  called  upon  by  the  person  at  whose  request  he  ei^ 
tered  into  the  security.  This  is  the  case  here :  Datdes  the  de- 
fendant became  security,  at  the  inatance  of  Turner  the  plaintiff, 
to  Braugh'^  and  there  is  still  leas  pretext  for  Turner  to  call  on 
the  defendant  ia  this  action,,  as  betook  the  precaution-  to  secure 
himself  by  a  bill  of  sale.  I  am  of  opinion  the  defendant  ougbt 
to  have  a  verdict. 

The  jury  found  for  the  defendant. 

Gibbs  and  MarryM  for  the  plaintiff*. 

Garrow  and  Bfurow  for  the  defendant. 
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Berthon  against  Cartwright.  j^^  j^^ 

CASE  for  seducing  the  plaintiff's  wife,,  detaining  her,  and  If  a  wife  by 
thereby  depriving.  hin»  of  her  society^  ill-ircatmcnt 

Plea  of  not  guilty.  bodily  injury 

The  plaintiff  proved  the  elopement  of  hi»  wife  froai'  his  **  ^®'^if® 
house,  and  her  reception  and  entertainment  by  the  defendant.  SmVsIEoimT, 

The  defence  was,  that  the  plaintiff^s  wife  had  been  com-  ^1  v^no^ 
pelted  to  leave  his  house  in  conseq^uence  of  ill-treatment,  and  JJcJi^hcr, 

bad  been  received  by  the  defendant  out  of  motives  of  humanity,  and  not  be' 

subject  to  an 
action  at  the  husband's  suit. 

2  It 


«0  CASES  AT  NISI  PRIUS, 

1796.  It  was  raled  by  Lord  Kenyon,  that  if  a  husband  ill-treala 

"""^       his  wife  so  that  she  is  forced  to  leave  his  house  through  few.)fllf 
agmmi      bodilj  injury,  a  person  may  safely,  nay  honourably,  reoaive 
Caetweigbt.  and  protect  her :  and  that  of  course  in  such  case  no  actioD  was 
maintainable. 
The  plaintiff  was  nonsuited. 
Erskine  for  the  defendant. 
Vid.  Winsmore  v.  Greenbank^  Bull.  N.  P.  78. 


TWMiajf,  DiLK  against  Keighley. 

June  iUt. 


Where  an  in-  /^ASE  for  work  and  labour, 
nntcarneson 


,  _  _  Plea  of  in&ncy. 

tion  b  not  ^Replication  of  necessaries. 

agabsthhn^       The  plaintiff  was  a  writing  painter,  and  the  defendant  a 

for  work  done  glazier  and  painter,  and  the  work  was  done  by  the  plaintiff  in 

courseVf  ^t  ^^^  ^^^  ^^  ^^^  trade,  in  painting  and  gilding  letters  for  the  de^ 

tradewhichbe  fendant's  customers. 

wi^own"'       ®"  *^®  ^®®  being  opened,  Lord  Kenyan  expressed  an  opi- 

account,  and  nion  that  the  action  was  not  maintainable,  the  plaintiff's  coun- 

^*V^«Jy  ^«     sel  having  admitted  the  infancy. 

Bving.  It  was  contended  by  the  defendant's  counsel,  that  those 

*r  ^1  J  things  were  to  be  deemed  necessaries  by  which  an  infant  gained 
his  living :  that  in  the  present  case  the  defendant  carried  on 
trade  on  his  own  account,  and  the  work  having  been  done  for 
his  customers,  for  which  he  himself  had  been  paid,  and  whereby 
he  lived,  was  to  be  deemed  necessaries  for  which  he  should'^be 
liable. 

Per  Lord  Ken  yon.    The  law  will  not  allow  an  infent  to 

trade.    The  substratum  of  the  present  action  is,  therefore,  that 

which  by  law  cannot  be  done.    No  Uction  can  therefore  be 

maintained  for  work  done  in  the  course  of  it. 

The  plaintiff  was  nonsuited,  (a)  Garrow 

(a)  In  the  case  of  Hitchcock  v.  Ttsom,  Sittings  at  Guildhall  in  Hilary 
Term,  1786,  before  BuUer  Jait--4he  pleadings  were  the  same  as  in  the 
above  case ;  but  the  defendant  had  paid  money  into  Court. — Mingay  for 
the  plaintiff  at  the  trial  objected :  that  the  defendant  having  paid  money 
into  Court,  could  not  avail  himself  of  his  infancy,  the  paying  money  into 

Court 
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Garrow  and  Wood  for  the  plaintifl.  1796. 

Mingat/  for  the  defendant*  

Vid.    Wittingham  v.  HiU^  Cro.  Jac.  494.     Whj/wall  v.       ^^    : 
Champion,  2  S/ra.  1803.  JSipcn.  Dig.  N.  P.  168.  Ksiohlbt. 

Coort  being  an  admission  of  the  plaintiff's  right  of  action.  But  Mr.  Justice 
BuUer  ruled  that  he  might,  as  the  money  paid  into  Court  might  be  for  ne- 
cessaries; and  the  plaintiff  was  nonsuited. 


Jones  against  Perry.  JFedneidaf, 

June  22d. 

THIS  was  an  action  on  the  case.     The  declaration  con-  In  an  action 
tained  three  counts ;  the  first,  for  keeping  a  dog,  knowing  forkw^nea 
him  to  be  mad;  the  second,  for  keeping  a  fierce  and  savage  dog  mischievous 
without  being  properly  secured ;   the  third,  for  keeping  a  dog  ^&'  ?^Jtiff's 
used  to  bite;  with  the  usual  scienter  to  all  the  counts — by  which  child  was 

the  plaintifTs  child  was  bit  and  torn,  and  in  consequence  thereof  ^^'If^TrJ^ 
,.  /  J         .^-  •  -^  port  of  the 

died  per  quod  servtttum  amtsti.  ^og  having 

Plea  of  not  guilty.  been  before 

It  appeared  in  evidence,  that  the  dog  had  been  tied  up  in  a  ^^^  dog,  ts 
cellar  belonging  to  the  defendant,  but  the  rope  or  chain  by  evidence  to 
which  he  was  fastened  was  of  such  a  length,  that  it  suffered  him  ^^epTai^ 
to  go  to  the  curb-stone  on  the  opposite  side  of  the  street :    the  tiff  knew  the 
dog  broke  through  a  little  wicker  gate  into  the  street,  and  tore  ^^J^^^g™^ 
the  plaintifi^*8  child;  it  was  carried  to  the  salt  water;  but  after  oughttobe 
its  return,  was  seized  with  the  hydrophobia  and  died.  confined,  on 

A  witness  was  asked  if  she  had  not  heard  in  the  neighbour-  slating  that 
bood,  that  Perry  the  defendant's  dog  had  been  bit  by  a  mad  dog.  fact— parti- 
Mingatf  objected  to  the  question  as  not  evidence.  defendant,  by 

Lord  Renyon  said  that  it  might  be  asked ;    for  if  common  tying^thedog 
report  was,  that  the  dog  had  betMi  bit,  a  certain  duty  attached  Jj^nic  know- 
on  the  defendant  to  keep  the  dog  properly  secured.  ledge  or  sus- 
♦No  evidence  was  given  that  the  defendant  knew  that  the  dog  P*^"***  of  the 
had  been  hit  by  a  mad  dog,  or  that  he  was  used  to  bite,  or  was     «r  ^gg  i 
even  a  vicious  animal.    The  evidence  on  the  contrary  proved, 
that  the  dog,  till  a  very  short  time  before  the  accident,  went  in 
common  about  the  streets,  and  was  very  good  tempered  and 
tractable. 

Mingay 
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Mingaj/  for  the  defendant  then  insisted,  that  the  sctenier  was 
the  ground  of  the  present  action,  which  if  notexpresilj  frovad, 
the  action  fell  to  tlie  ground :  that  the  evideaoe  in  tha  piiMfnt 
case  went  expressly  to  negative  it,  as  it  did  not  appear  by  may 
evidence,  that  the  defendant  knew  the  dog  to  be  mad,  fierce, 
unruly,  or  used  to  bite. 

Liord  KBNroN.  There  are  three  counts  ia  this  dedarattoii, 
and  I  have  no  doubt  there  isevidenee  to  go  to  the  jury  that  the 
dog  was  a  fierce  and  unruly  dog,  and  not  properly  secured:  but 
not  that  the  defendant  knew  him  to  be  mad  or  used  to  bite,  and 
therefore  this  is  not  a  case  for  vindictive  damages. 

Such  a  case  as  this  I  believe  never  appeared  before;  but  I 
am  clearly  of  opinion  the  action  is  maintainable.  Report  had 
said  the  dog  had  been  bitten  by  a  mad  dog ;  it  became  the  duty 
of  tbe  defendant  to  be  very  circumspect :  whether  the  6fOg  was 
mad  or  not,  was  matter  of  suspicion  ;  but  it  is  not  sufficient  to 
say,  ^^  I  did  use  a  certain  precaution.*'  He  ought  to  use  socii- 
as  would  put  it  out  of  the  animal's  power  to  do  hurt:  here  toa 
the  defendant  shewed  a  knowledge  that  the  animal  was  fieroai 
unruly,  and  not  safe  to  be  permitted  to  go  abroad,  by  tbe  pre- 
caution he  used  to  tie  him  up ;  that  precaution  has  not  been 
sufficient,  and  for  want  of  it  the  injury  complained.of  has  hap- 
pened. I  am  clearly  of  opinion  the  plaintiff  is  entitled  to  recover. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  SOL 

Erskine  and  Lawes  for  the  plaintiff. 

Mingay  for  the  defendant. 


WiNCRwoRTH  against  Mills. 


A  promise  by      A  SSUMPSIT  for  money  paid,  laid  out,  and  expended  to 
♦*•-  '"•*"'—'      i\    the  defendant's  use,  with  a  count  against  him  as  indorser 
of  a  promissory  note. 

The  plaintiff  was  indorsee  of  one  Brought  who  was  the  in- 
dorsee of  the  defendant,  who  was  himself  the  indorsee  of  Taylor 
and  son,  of  a  promissory  note  drawn  by  one  Sharp  in  favour  of 
Taylor  and  son,  for  60/.  payable  three  months  after  date  at 
Taylor's  house. 
When  the  bill  became  due,  the  plaintiff's  clerk  called  for 

payment 


the  indorser 

of  an  nnpaid 

note,  to  in- 

demnif|r  the 

holder  if  he 

will  proceed 

to  enforce 

payment 

against  the 

other  parties 

on  the  note, 

must  be  in 

wriUn^,  or  it 

b  void  under  the  statute  of  frauds. 
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payment  of  the  note  at  Taylor^s  house,  but  by  mistake  left  it        1796. 

behind;  be  imn^ediately  returned  and  informed  Taylor  and  son        

of  the  circumstance,  and  demanded  it ;  but  they  denied  having       wdk^k* 
it,  and  it  was  considered  as  lost.  agahut 

The  plaintiff  and  Brough  immediately  waited  on  the  defend*       Mills. 
ant,  and  informed  him  of  the  circumstance.    Whereupon  he 
furnished  them  with  a  copy  of  the  note,  and  promised,  if  they 
would  endeavour  to  recover  the  amount  of  it  from  Taylor  and       [  485  J 
son,  or  from  Sharpy  that  he  would  indemnify  them. 

They  applied  to  Sharp,  whom  they  found  was  a  man  of  no 
substance.  They  afterwards  applied  to  Taylor  and  son,  and  they, 
on  being  threatened,  paid  SO/,  in  part,  and  gave  a  new  security 
by  a  note  for  the  remaining  SO/. 

This  last  note  not  being  paid  when  due,  an  action  was  brought 
on  it  against  Taylor  and  son,  and  a  judgment  obtained  on  it  by 
default ;  they  brought  a  writ  of  error  on  the  judgment,  and 
then  became  bankrupts.  Upon  this  WinckxBorth  the  plaintiff 
now  brought  his  action  to  recover  from  Mills  the  defendant  the 
expenses  be  had  been  put  to  in  endeavouring  to  recover  the 
money  from  Taylor  and  son,  on  Mills'*^  promise  of  indemni- 
fying him ;  and  added  a  count  against  him  as  indorser  of  the 
original  note. 

Ix>rd  Kenton  asked  if  there  had  been  any  note  in  writing 
from  Mills  to  the  plaintiff,  promising  to  indemnify  him  in  the 
manner  stated. 

He  was  answered  in  the  negative;  but  it  was  contended  that 
it  was  not  necessary.  Mills  the  defendant  being  himself  a  party ' 
to  the  note,  and  to  be  benefited  by  the  proceedings  against 
Taylor. 

His  Lordship  then  added,  that  he  was  of  opinion  the  action 
could  not  be  supported  to  recover  that  part  of  the  demand 
claimed  under  the  promise  of  indemnity  ;  that  it  was  a  promise 
for  the  debt  and  default  of  another,  and  so  could  not  under  the 
statute  of  frauds  be  maintained  without  a  note  in  writing;  but 
as  to  the  unpaid  part  of  the  original  note^  the  plaintiff  was  en- 
titled to  recover  it. 

The  counsel  for  the  plaintiff  seeming  to  be  dissatisfied  with       [  486  ] 
bis  liordship's  ruling,  he  offered  to  save  the  point,  but  they  de- 
clined it. 

Verdict  for  30/.  which  was  acquiesced  in. 

Erskine  and  Russell  for  the  plaintiff. 

Miiigay 
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WlWCK- 
irOETK 

mgaimt 
Mills. 


Mingai/  for  the  defendant. 

Vid.  Stephens  r.  Squire,  5  Mod.  213.  Read  v.  Nash^  1  ffHt. 
305.  Fish  V.  Hutchinson,  2  fFifr.  94. 


SITTINGS  AFTER  TERM  AT  GUILDHALL: 


June  29th. 

It  is  not  an 
objecUoa  to 
the  borrower 
of  money 
being  a  wit- 
ness to  prove 
the  usury  in 
a  qui  tarn  ac- 
tion, that  he 
is  then  in- 
debted to  the 
plaintiff  on 
the  balance 
of account  in 
which  the 
sums  lent, 
and  for  which 
the  action  is 
brought,  were 
included,  if 
those  sums 
were  paid. 

♦[  487  J 


Smith  q.  t.  v.  Prager. 

f  IliHIS  was  an  action  of  debt  qui  tarn,  brought  to  recover  the 
JL    amount  of  several  penalties  for  usury. 

There  were  several  counts  in  the  declaration ;  but  the  evi- 
dence applied  to  two  of  them  only. 

In  the  first  of  these  counts  the  plaintiff  declared  that  the  de^ 
fendant,  on  the  I7th  day  of  September,  in  the  year  of  our  Lord 
1795,  corruptly  and  against  the  form  of  the  statute,  &c.  did 

take  of  one Bromer  the  sum  of  11/.  for  the  forbearance  of 

the  sum  of  900/.  from  the  said  17th  day  of  September  to  the  Sd 
of  October  following,  &c. 

*In  the  second  the  plaintiff  declared  in  like  manner,  that  thei 

defendant  had  taken  from  the  said Bromer  the  sum  of  42/. 

on  the  ISth  of  October  1795,  for  the  forbearance  of  payment  of 
8000/.  from  the  13th  of  October  to  the  S6th  of  the  same  month. 

To  prove  these  usurious  transactions  Bromer  was  called  as  a 
witness. — He  was  at  the  time  an  uncertificated  bankrupt.  The 
sums  mentioned  in  the  two  counts,  together  with  the  interest, 
were  stated  to  have  been  paid  at  the  times  stipulated ;  but  he 
was  still  indebted  to  the  defendant  in  a  balance  of  4000/.  on  a 
running  account  for  different  loans  of  money,  in  which  the  two 
above-mentioned  sums  were  included. 

Erskine  for  the  defendant  objected  :  that  he  was  an  incom- 
petent witness,  on  the  ground  that  there  being  still  a  large 
balance  due  to  the  defendant,  and  for  which  he  had  an  option 
either  to  sue  Bromer  at  law,  or  to  come  in  under  the  com- 
mission; that  Bromer  was  interested  in  impeaching  the  several 
transactions  respecting  the  different  loans  of  the  money,  which 
were  items  affecting  the  general  balance,  and  which  would  pre^ 
vent  the  defendant  from  recovering  at  law  if  the  witness  esta- 
blished the  usurious  transaction,  or  prevent  the  defendant  from 

proving 
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proviog  under  his  estate,  and  so  increase  his  own  allowance  or       1796. 


Smith 


the  possible  surplus.    And  as  to  the  two  counts  in  particular, 
it  was  further  urged,  that  even  were  payment  to  enable  the       ugaintt 
borrower  of  money  to  become  a  witness  as  to  usury  in  the  loan,      F&agbb. 
it  should  be  payment  of  the  particular  sums  borrowed;  whereas 
here,  there  being  several  loans  of  money  and  several  payments, 
the  payments  must  be  taken  to  have  been  made  on  the  general 
account,  not  on  account  of  the  particular  sums  stated  in  the      [  488  ] 
two  counts  in  the  declaration. 

For  the  plaintiff  the  case  of  Abrahams  q.  t.  v.  Bunny  4  Burr. 
SS51.  was  relied  on,  as  establishing  the  competency  of  the 
borrower  of  money  being  a  witness  to  prove  the  usury  in  the 
loon,  and  as  to  the  general  objection  that  it  went  to  his  credit 
only. 

Lord  Kenton  overruled  the  objection,  and  permitted  the 
witness  to  be  examined.  His  Lordship  said,  that  since  the  case 
of  Beni  V.  Baker,  3  T.  R.  97.  the  distinction  between  credit 
and  competency  was  well  established ;  and  that  rule  was,  that 
unless  the  witness  was  dif^tly  interested  in  the  event  of  the 
sttit,  or  could  avail  himself  of  the  verdict  to  be  given  in  the 
caose  in  which  he  was  then  called  for  his  own  advantage,  the 
objection  went  to  his  credit  only,  not  to  his  competency. — If 
the  verdict  in  the  present  case  was  found  for  the  plaintiff, 
Bromer  could  not  avail  himself  of  it  in  any  way  if  sued  by 
PrageTy  the  def^qdant  at  law,  nor  prevent  his  proving  the 
balance  under  hb  commission. — Thiseame  within  the  principle 
in  the  case  of  Beni  v.  Bakery  to  which,  his  Lordship  said,  he 
had  unifbrmly  conformed  himself. 

Verdict  for  the  plaintiff  on  both  counts. 

LaWy  Dallasy  and  Gilesy  for  the  plaintiff. 

Erskiney  GarroWy  and  Gibbsy  for  the  defendant. 

In  the  next  term  (a)  a  new  trial  was  moved  for ;  but  the 
Court  concurred  in  opinion  with  the  Lord  Chief  Justice,  and 
discharged  the  rule. 

(ff)  7  Tfrm  Rep.  60. 


Part  IV.— Vol.  I. 
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June  SOlh. 

"Where  a  po- 
licy has  been 
adjostcd  with 
a  roll  and  fair 
disclosure  of 
all  the  cir- 
cumstances, 
it  is  con- 
clusive on  the 
parties,  and 
the  insurer  is 
bound. — 
•dUtery  where 
there  has  been 
fraud,  mis- 
take of  the 
law,  or  in  a 
material  fact. 
The  protest  is 
of  itself  evi- 
dence only  to 
contradict  the 
captain's  evi- 
dence; not  to 
shew  a  va- 
riance be- 
tween it  and 
the  condemn- 
ation. 


[490] 


Christian  against  Coombe. 

/^ASE  on  a  policy  of  insurance,  dated  16th  September,  i79tf' 
on  the  ship  — — ,  and  goods  ^t  and  from  Leghorn  to  Oib* 
ralior,  with  liberty  to  touch  at  Carthagena. 

The  ship  was  captured  in  her  voyage  by  the  enemy,  and  coa«" 
demned  as  lawful  prize. 

Thecase  for  the  plaintiiT was,  that  he  had  laid  before  thede-.' 
fendanfs  brother,  who  acted  for  him,  all  the  papers  and  doctt* 
roents  respecting  the  loss,  the  condemnation,  &c.  which  bekad 
perused,  and  then  had  settled  and  adjusted  the  policy;  apon^ 
which  the  plaintiff's  counsel  contended,  that  where  there  was 
a  full  and  fair  disclosure  of  all  the  circumstances  of  a  loss,-—' 
where  all  the  papers  and  documents  respecting  the  ship  had 
been  fairly  laid  l>efore  the  underwriter,  and  he  had  adjusted  the- 
loss,  that  he  should  be  thereby  concluded. 

Liord  Kenton  said,  that  he  assented  to  that  position  as  a 
general  principle  :   but  that  where  there  were  the  exceptions 
as  of  fraud,  or  where  the  underwriter  was  mistaken  in  the  law. 
or  in  a  material  fact;   under  those  circumstances  he^ould  nol*. 
bold  the  adjustment  so  made  to  be  conclusive. 

The  plaintiff  tben  proved,  that  he  had  laid  before  Mr.  Coombe^. 
the  plaintiff's  brother,  the  bill  of  lading,  the  translation  of  the; 
condemnation  of  the  vessel,  and  other  papers  on  the  subject ;; 
that  a  discussion  had  taken  place  with  Mr.  Coombe^  who  read 
the  act  of  condemnation,  which  ended  in  adjusting  the  policy. 

It  appeared  that  thecaptain'^  protest  had  been  received  after 
the  adjustment  had  taken  place. 

This  was  the  plaintiff's  case. 

Garrow  for  the  defendant  said,  that  if  the  defendant  was  not 
precluded  by  the  adjustment  from  going  int6  his  defence,  he 
was  in  possession  of  what  would  be  a  good  defence  at  law, 
namely,  that  though  the  goods  were  taken  in  for  Gibraltar,  it 
was  with  a  view  to  run  them  into  Genoa. 

To  allow  the  defendant  to  go  into  evidence  to  open  the  ad- 
justment, he  proposed  to  shew,  that  at  the  time  when  the  other 
papers  were  produced  and  the  loss  adjusted,  the  protest,  which 
was  a  material  piece  of  evidence,  had  not  been  shewn  to  the  un« 
derwriters,  and  that  it  was  important,  inasmuch  as  it  varied 

"  juaterifUy 
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materially  from  the  condemnation,  and  so  was  a  fraud  on  the        1796. 

mderwritere.  ....  eaTiii^A* 

To  prove  this  fact  he  proposed  to  read  the  protest.  agtmut 

Lord  Kbh  YOH,    A  protest  is  inadmissible  evidence  in  chief.      Coombi. 
It  may  be  read  to  contradict  the  evidence  which  the  captain 
who  made  it  may  have  given  at  the  trial ;   but  under  such  cir- 
cumstances only. 

The  evidence  was  therefore  rejected,  and  the  plaintiflf  had  a 
verdict. 

£rskine  and  Giks  for  the  plaintiff. 
Garrow  and  Boj/l^jf  for  the  defendant. 

END   OF   TRINITY   TEUM,   l»   THE   KING's   BENCH. 


IN  THE  COMMON  PLEAS. 
SITTINGS  AFTER  TERM  AT  GUILDHALL, 


[491] 


Flower  against  Pedlev. 


THIS  was  an  action  on  the  case  for  slanderous  words  Where  in  an 
spoken  of  the  defendant  being  a  trader.  slandeMhe 

Plea  of  not  guilty.  whole  of  the 

There  were  two  counts  only  in  the  declaration.  TlfJ^nl^li^t 

•'  any  one  count 

The  words  laid  in  the  first  count  of  the  declaration  were,  constitute  the 

**  I  thought  Flower  would  be  off  when  he  saw  roe ;    he  don't  slanderous 
...  t»  ,  ,  11-.  1      .        11.        charge, the 

like  to  see  my  race :   I  know  how  he  is  going  on  ;    he  is  selling  whole  must  be 

coals  at  a  shilling  a  bushel  to  pocket  the  money,  and  become  a  Pr^.^^*~T 

bankrupt  to  cheat  his  creditors.*'  thereare 

In  the  second  count  the  words  were  laid  only,  ^^  He  is  selling  distinct  slan- 
coals  at  a  shilling  a  bushel  to  pocket  the  money,  to  become  tionshTany^' 
bankrupt  to  cheat  his  creditors."  count,  proof 

The  plaintiff  proved  the  speaking  of  the  words  as  laid,  with  Jh^^^is^^fuffi. 
the  exception  of  those,  to  become  a  bankrvpt^  and  then  closed  cient 
bis  case. 

Adair,  Serjt.  contended,  that  upon  this  evidence  the  plaintiff 
should  be  nonsuited ;  that  the  words  were  only  actionable  as 
Ibey  applied  to  the  defendant  as  a  trader:   that  the  only  words 

8  9  in 
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1796.       in  the  declaration  upon  which  i(  slanderous  import  cooM  atteell, 
.  were  those  imputing  a  probable  bankruptcy  to  the  phiilitiff; 

gyoAifi       which  words  had  not  been  proved. 

PaoLBT.  The  counsel  for  the  plaintiff  answered^  that  it  was  not  neeat* 

sarj  to  prove  the  whole  of  the  words  precisely  as  laid,  provided 
the  substantive  part  was  established,  containing  the  dwrge  df 
a  slanderous  nature :  in  the  present  instance  the  words  as  kid 
contained  two  specific  charges,  the  one  charging  him  with  pro- 
bable  bankruptcy,  and  the  other  with  dishonesty  in  attemptia|^ 
to  cheat  his  creditors :  that  this  latter  charge  was  made  out  in 
evidence,  and  being  actionable  in  the  case  of  a  trader,  would 
support  the  words  as  laid  in  (he  declaration,  though  not  sub- 
stantively laid  in  any  one  count. 

Evas,  Chief  Justice.  The  whole  of  the  words  as  laidia 
either  of  the  counts  of  the  declaration,  have  not  been  proved : 
if  however  any  one  count  does  contain  a  number  of  substantive 
slanderous  charges,  proof  of  any  of  them,  I  apprehend,  has 
been  held  to  be  sufficient ;  and  I  am  disposed  to  be  of  that 
opinion.  But  in  the  present  case  the  whole  forms  one  charge, 
^^  he  is  selling  coals  at  one  shilling  a  bushel  to  pocket  the 
money,  and  become  a  bankrupt  to  cheat  his  creditors;**  the 
mode  by  which  he  was  to  cheat  his  creditors  was,  by  becoming 
a  bankrupt :  the  whole  therefore  constitutes  one  general  charge, 
not  two  distbct  ohes  of  becoming  a  bankrupt,  aitcf  of  fraud,  in 
intending  to  cheat  his  creditors.  This  allegation  thefefiir^ 
ought  to  have  been  made  out  in  evidence ;  and  not  being  so^ 
I  am  of  opinion  the  plaintiff  must  be  called. 

S/iepherdy  Serjeant,  and  Espimuscj  for  the  plaintiff. 
^daifj  Serjeant,  and  Kyd^  for  the  defendant. 


[  ^^3  ]  Atkyns  and  Batten  against  Amber. 

A  broker  who  fTlHE  declaration  in  this  case  stated,  ^^  That  in  considera- 
ISlSnc  ^on"^  X  tion  the  plaintiffs  would  sell  to  the  defendant  a  cargo  of 
goods,  may  Memel  timber,  the  defendant  undertook  to  pay  them  with  a 
declare  on  a  \^\i\  ^^  |^o  months  the  amount  of  the  value  of  the  timber.  It 
tr^t  re-  ^^^^  averred  the  delivery  of  the  timber,  and  assigned  a  breach 

spectin^  the     in  the  not  giving  the  bill  as  agreed.'* 

as  Us  o^™  'T^^^  defendant  pleaded  the  general  issue  and  notice  of  set-ofr 
eood*— iM>r  is  it  a  variance,  though  the  sale^note  mfcAtions  the  name  of  the  priaciaaL      * 

«of 
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**  of  a  debt  dae  by  one  Hippius  to  him ;  and  that  the  timber  in        1796. 


ATKTirS 


question  was  the  property  of  Hippius.^* 

The  case  on  the  part  of  the  plaintifls  was,  that  Hippius^  who       2g^i^ 
bad  been  a  timber*merchant,  employed  them  as  his  brokers ;       AmBm. 
and  they  were  in  the  habit  of  advancing  him  money  on  the 
credit  of  the  cargoes  he  expected  to  arrive. 

At  the  time  of  the  transaction  in  question^  which  was  in 
December  1T95,  Hippius  was  in  the  plaintiff's  debt;  at  which 
time  Hippius,  having  occasion  for  further  assistance,  applied 
to  the  plaintiffs  to  make  him  a  further  advance  on  the  credit  of 
a  cargo  on  board  tlie  SaUy,  then  shipped  on  his  account. 

The  plaintifls  accordingly,  on  the  Sd  of  December  1795, 
accepted  two  bills  of  exchange  drawn  by  Hippius  on  them  for 
MM.  each,  on  account  of  timber  on  board  the  ship  Sally/ 
Hippius  was  then  600/.  in  their  debt :  and  at  the  same  time 
Hippius  gave  them  an  undertaking  in  writing,  dated  1st 
December  1795,  authorizing  them  to  dispose  of  the  cargo  of 
the  Salfy  on  account  of  their  engagements  for  him,  and  an  [  494  ] 
order  on  one  Hillj  the  rafter  or  person  who  receives  the  carg;o, 
t»  deliver  the  timber  to  them. 

This  timber  was  afterwards  sold  by  Atkyns  one  of  the  plain- 
tiffs, to  Amber  (he  defendant.  The  sale*  note  was  ^^  of  so  much 
timber  sold  by  the  plaintiffs  on  account  of  J.  G.  Hippius: 
bill  at  two  months.** 

Before  Atkj/ns  delivered  or  sold  the  timber  to  the  defendant, 
he  asked  him  if  Hippius  was  in  his  debt ;  the  defendant  said  he 
was  not,  and  that  he  would  go  before  the  Lord  Mayor  and 
make  oath  of  it. 

Soon  after,  Hippius  became  a  bankrupt. 

Cockell,  Serjeant,  contended,  that  the  plaintiffs  should  be  non- 
suited, on  the  ground  of  a  variance,  the  contract  stated  in  the 
declaration  being  with  the  plaintiffs,  whereas  that  given  in  evi- 
dence was  between  Hippius  and  the  defendant. 

He  contended  that  the  transaction  should  have  been  truly 
stated,  and  as  the  fact  was  ;  namely,  that  they  being  entitled 
to  a  lien  on  the  timber,  had  been  content  to  part  with  such  lien, 
and  to  deliver  the  timber  to  the  defendant  in  consideration  of 
his  accepting  certain  bills. 

Adair,  Serjeant,  on  the  other  side.  A  broker  may  maintain 
an  action  in  his  own  name,  even  where  the  principal  is  known, 
though  payment  to  the  principal  would  be  good  :  but  where  a 
factor  has  advanced  money  on  the  credit  of  goods,  the  principal 

' cannot 
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1796.  cannot  stop  the  money  in  the  hands  of  the  bujer,  it  then  be<^ 
.""^^^  coroe8  the  sale  of  the  broker.  This  is  so  resolved  in  the  case 
Mgaifut  of  DrinJcwater  y.  Goodwin^  Cowp.  SSL  In  this  case  the  plaintiff 
Ambbr.  iiad*  advanced  money  on  the  credit  of  the  cargo,  and  there  waa 
[  *^^  J     a  lien  given  to  them  under  Hippiu5*s  own  order. 

The  sale  is  of  him  who  has  the  property  in  the  things  aold  i 
in  this  case  Hippius  had  transferred  all  his  property  in  the 
timber  to  the  plaintiffs ;  they  were  possessed  of  the  goods,  and 
the  sale  was  on  their  account. 

Eyre,  Ch.  J.  The  objection  is,  that  the  evidence  does  not 
correspond  with  the  declaration.  The  sale-note  appears  to  be 
a  sale  by  Hippius  ;  and  if  it  could  be  proved  that,  by  suppos- 
ing  the  contract  to  be  with  Hippius^  the  defendant  suffered^ 
the  defendant  should  be  at  liberty  to  set  up  that  sale  against 
the  plaintiffs :  no  such  thing  appears.  It  is  proved  that  the 
plaintiffs  had  at  least  a  special  property  in  the  timber;  the 
sale  was  therefore  theirs,  and  I  am  of  opinion  it  is  not  a  vat* 
riance. 

The  plaintifis  had  a  verdict 

Adair,  Serjt.  Le  Blancy  Serjt.  and  Wigl^j/y  for  the  plainfifll. 

Cockell^  Serjt.  Shepherd^  Serjt.  and  Lawes^  for  the  defendant. 


END  OF   TRINITY   TERM,  36  GEO.   III. 


SUiMMER  ASSIZES  1796. 

AT   MAIDSTONE,  Jufyy  1796^ 
BEFORE  LORD  KENYON; 


Doe  ex  dem.  Bowerman  against  Sybouric. 

THIS  was  an  action  of  ejectment,  brought  to  recover  the  ^^^^^  i° 
possession  of  premises  at  Lewisham  in  Kent.  ^^^  evfdence 

The  title  relied  upon  on  the  part  of  the  lessor  of  the  plain-  against  the 
tiff  was,  That  in  the  year  1760,  one  Stoddard  had  mortgaged  SfV^eS  '* 
them  to  George  Pym  for  a  term  of  100  years.  In  1766,  the  charged  in  it, 
mortgage  money  not  being  paid,  and  Stoddard  being  then  dead,  ^^^  °  h***h*^ 
George  Pj/m  got  into  possession,  and  afterwards  levied  a  fine  the  prayer  for 
of  the  premises  to  the  use  of  himself  in  fee.  relief  isfound- 

In  the  year  1778,  the  lessor  of  the  plaintifi^  filed  a  bill  evidence  of  ^ 
against  George  Pym^  the  mortgagee,  for  an  account ;  to  this  ^^  existence 
George  Pym  appeared,  but  his  death  soon  after  taking  place,  and"of  the'  ' 
no  answer  had  been  put  in ;  but  he  by  his  wiH  had  devised  the  matters  in  is- 
premises  to  trustees,  \o  the  use  of  his  son  John  Pym^  and  in  JJ^  Mjii«"in 
trust  to  convey  them  to  him  on  his  attaining  the  age  of  21  ordertoadmit 
years.  evidencefrom 

,      ,  ^ork     T  .       r»         ■    .  ■  •  «        •  -  « -    *"®  answer  or 

In  1789,  John-  Pym^  being  then  of  age,  made  a  lease  of  81   depositions 

years  to  the  defendant  Sybourn^  to  commence  from  February  **J^^  *"  ^^^ 
1791,  at  which  time  a  tbraier  lease  which  he  then  had  would 
expire. 

In  1790,  the  bill  filed  for  an  account  against  George 
Pym  was  revived  against  his  representatives;  and  in  1794, 
«  decree. for  redemption  was  pronounced  in  favour  of  Bower" 
many  the  lessor  of  the  plaintiff;  and  Sybourn  the  defendant, 
^bo  was  at  that  time  in  possession  as  tenant  of  part  of  the 
"pr^taiises,  was  ordered  to  attorn  tenant  to  him ;  which  he  had 

4olie;-  <-  - 

•^ Under 


cause. 
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1796.  Uoder  the  title,  therefore,  derived  fron  this  deeree  fkm 

leMor  of  the  plaintiff  relied  ;  the  defendaot's  title  was  ander 

ffr^S^y  the  lease  made  to  biro  by  John  Pt/m,  which,  if  good,  entitled  him 
SraovRv.      to  hold  the  possession. 

The  lessor  of  the  plaintiff,  to  impeach  this  title,  cootended, 
that  the  lease  made  by  John  Ptfm  was  void,  inasmuch  as  by  his 
father's  will  the  estate  had  been  given  to  trustees  on  trust,  to 
assign  to  John  Pym  when  he  came  of  the  age  of  21  yean; 
which  assignment  they  affirmed  never  had  taken  place,  so  that 
at  the  time  of  the  lease  made  to  Syhoum  in  1789,  the  l^gal  es- 
tate was  in  the  trustees  and  not  in  him. 

To  establish  this  fact,  the  lessors  of  the  plaintiff  prodseed 
a  bill  in  equity,  filed  in  1790,  in  whidi  Syhoym^  the  present 
defendant,  and  John  Pym^  were  complainants  against  the 
lessor  of  the  plaintiff  Bowerman,  and  one  Hatry  Holl^  who 
was  the  surviving  trustee  under  George  PynC%  will ;  which 
bill  stated  a  former  lease  made  in  the  y^ar  1770,  by  Gmrgp 
Pym  to  Sybourn  for  91  years ;  the  will  and  death  of  Geanrge 
Pym  ;  and  thfit  H.  Hoii  was  the  surviving  devisee  in  trost ; 
[  498  j  and  praying  that  a  conveyance  of  the  legal  estate  shoold  be 
made  to  John  Pym  in  pursuance  of  his  fiither's  will,  and  that 
JBoli  might  be  restrained  from  compelling  Syboitm  to  pay  his 
rent  to  him. 

This  they  contended  was  evidence ;  that  in  1790  John  Pym 
had  not  the  legal  estate,  so  that  of  course  the  lease  made  by  him 
in  1789  was  void. 

This  evidence  was  objected  to. 

The  counsel  for  the  plaintiff,  in  support  of  the  evidence  dt- 
fered,  cited  Buller*s  Nisi  Priusj  235,  wherein  it  is  laid  down, 
^^  that  a  bill  in  Chancery  is  evidence  against  the  complainant ; 
for  the  allegations  of  every  roan's  bill  shall  be  supposed  true: 
nor  shall  it  be  supposed  to  be  preferred  by  a  counsel  or  soli- 
citor without  the  parties*  privity,  and  therefore  it  amounts  to 
the  confession  and  the  admission  of  the  truth  of  any  fhct.'* 
They  further  argued,  that  in  this  bill  the  prayer  for  relief  was 
founded  on  those  very  facts,  which  must  therefore  be  takea  to 
be  true,  as  the  foundation  of  their  equity ;  though  they  i^dmit- 
ted  that  where  the  facts  stated  were  mere  inducemral,  it  might 
be  different. 

Lord  Kenton  said,  The  evidence  was  clearly  inadmissible; 
that  a  bill  in  equity  was  not  evidence  of  any  of  tbefiictpcoiPf 
tained  in  it,  farther  than  to  shew  that  such  abilldideziit,  wdd^ 

ascertain 
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BOWMMA* 


Aflcertaia  wbat  fiictt  were  io  iasiie  between  the  parties,  io  ae  to  let        I796. 

in  evidenoeof  the  answer  tosnch  bill,  or  of  the  depositions  of  wtt« 

Besses  taken  in  the  caose ;  that  it  was  to  be  taken  as  the  sug;ges- 

tion  of  counsel  merely,  and  not  as  evidence  or  admission  of  fiicts.     SviMte. 

His  Lordship  therefore  rejected  the  evidence. 

The  counsel  for  the  plaintiff  then  replied  that,  as  it  ap«      r  499  1 
paared  from  the  will  that  there  was  a  devise  to  tmstees  in  trust 
to  eonvey  to  John  Pym^  when  he  attained  the  age  of  91  yemn^ 
rach  conveyance  ought  to  be  shewn. 

The  counsel  for  the  defendants  said  that  a  conveyance  might 
be  presumed ;  and  cited  England  ex.  dem.  Sj/boum  v.  S&ide,  4 
Term  Jtep.  682,  as  in  point* 

liord  KsNTOM  said,  that  as  the  trustees  were  bound  to  ooih 
wf  to  John  Pj/m  on  his  attaining  tlie  age  of  SI  years,  it  was 
to  be  concluded  tliat  they  bad  done  their  duty ;  Itnd  tibat  tbe 
jury  might  presume  that  they  bad  done  so  pursuant  to  tbeir 
trust,  on  his  attaining  tlie  age  of  21  years. 

The  plaintiff  was  nonsuited. 

Shepherd  J  Serjeant,  and  2>acA,  for  the  plaintiff. 

Runningiony  Serjeant,  Palmer^  Serjeant,  and  Espinassey  for 
tfie  defendant. 

In  the  next  term,  Shepherd^  Serjeant,  moved  for  a  new  trial 
on  the  grounds  above  relied ;  but  the  court  of  B.  R.  refused 
a  rule  to  shew  cause.  Yid.  7  T.  Rep.  S.  where  the  following 
case  is  cited;  Taj/lor  v.  Cbfe,  Sittings  after  jE/t7. 1789,  in  which 
Lord  Kenyan  held  the  same  doctrine,  with  the  exception,  that 
a  bill  in  Chancery  (a)  filed  by  an  ancestor,  was  evidence  to 
prove  a  &milj  pedigree  stated  therein,  in  the  same  manner  asan 
inicription  on  a  tomb-stone,  or  an  entry  in  a  family  bible,  which 
are  evidence. 

(c)  Vid.  BolL  N.  P.  SS5. 

GoormiT  ex  dem. mgMitut  Hvotov,  Sittiiigs  before  Miekmtifm99 

Term  1788. 
This  wai  an  acftioa  of  ejectment 

The  premiset  had  been  settled  in  trust,  and  tbere  wasa  demise  only  by  the 
cuiui  pie  truii  without  any  by  the  trustee. 

On  an  objection  being  taken,  that  the  trustee  in  whom  the  leg^l  estatevas .     f  500  1 
sheaU  have  Joined  in  the  ejectment.  Bower  for  the  plalnttflr  said,  that  the^ 
bad  bean  several  late  deferminations  in  the  Conrt  ef  Xhg/'t  Bemtk^  thatsudi 
•  iosoisc  as  the  premnt  vas  sufficient  to  maintain  the  itt^stmeat 

Lord  Kbvtov  said,  that  thiAdfctfiae  hsdlo^bswtehiaidoablfidt 
and  he  wished  it  to  be  carried  by  special  Terdict  to  the  House  of  Lords, 
geisU  therfwys^chMef  cam  snlhissal^wUAhad  hispid 
Matt  these  were,  where  from  the  ciroinslaaees  s  pvsMuaplite  eaiiM  le 

raised 


£00 


CASES  AT  NISI  PRIUS. 


1706. 

mgmkui 


nmoA  tlMil  a  conveyance  had  taken  place  firom  the  tnutoe  -to  tile 
gme  iruU.  JLord  €rr9W€nor*%  case  in  ihe  Exchequer^  and  the  great  caw  of 
Sir  J.  Lawiker  against  the  Duke  of  PorUand  had  been  decided  on  thai 
gronnds  but  where  there  was  no  room  to  presume  a  conTeyaace,  or  the 
contrary  appeared,  he  was  at  a  loss  to  conceive  how  it  could  be  supported. 
The  difficulty  to  his  mind  was  tfab ;  the  Court  was  thereby  aasuming  a  Jnris- 
dietion  lAich  did  not  belong  to  it,  and  of  a  nature  lAich  they  sever  pos. 
sessed.  Trust  estates  were  creatuies  of  a  Court  of  equity ;  and  alno  ttae 
had  the  Court  of  ISmg*$  Bench  exercised  Jurisdiction  over  them*  Where  a 
plaintiff  sets  up  a  legal  title,  it  is  in  the  Judgment  of  the  Court  by  whajt 
evidence  they  will  be  satisfied  it  exists;  but  wherever  the  title  relied  on 
IS  such  as  that  Court  has  no  Jurisdiction  over,  they  cannot  assume  to  them- 
aelves  such  power. — ^He  observed,  that  it  had  been  said  at  the  bar,  that 
when  the  equity  was  clear,  a  Court  of  Law  would  entertain  the  case,  bat 
aol  where  it  was  doubtful.  That  doctrine  he  could  not  accede  to;  what  is 
clear  to  one  man  may  be  doubtful  to  another.  The  law  itself  is  clear  in  all 
cas9,  though,  from  the  fallibility  of  man,  ingenuity  may  in  some  cases 
throw  a  veil  before  it,  which  it  may  be  difficult  to  see  through. 

The  plaintiff,  not  being  able  to  bear  the  expense  of  a  special  verdict,  was 
nonsuited.  '' 
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SUMMER  ASSIZES 
AT  GUILFORD, 

CORAM  BARON  HOTHAM. 


Doe  ex  dem.  Martin  et  al.  against  Watw, 

If  a  lease  is  /IjlJECTMENT  for  a  house  and  premises  at  Bermondstjf". ' 
"^^f^^rf^  Jomes  Martin  was  tenant  for  life,  with  power  to  make 

ii^ch^iiriis'  pleases  for  IS  years  in  possession,  without  taking  a  fine,  and  ve- 
outtobevoid,  aerving  the  best  rent  that  could  be  got,  remainder  to  T/unnm 
&S?i?xt  ^^«rtm,  lessor  of  ihe  plaintiff  in  toil. 

in  remainder  * 

receives  rent  from  the.  tenant,  he  th^rebjr  create! a  teraacy  fronf  yejitfld  jear,  mad  the 
tenant  is  entitled  to  notice  io  ^uii»  ^ 

llL 
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/  In  June  1779,  James  Martin  made  a  lease  to  Siubbi  (or  21  1796. 
jeara ;  but  such  a  lease  as  was  Dot  warranted  by  the  power^  there  ' — :: 
being  reserved  on  it  a  rent  of  36/.  per  annumy  the  premises  beiqg  agSiti 
worth  nearly  double.  WArny 

In  June  1794,  James  Martin  died,  haying  receiyed  the 
yearly  rent  according  to  the  lease.— >After  his  death,  he  hav- 
ing  died  in  the  middle  of  a  quarter,  a  person  who  received 
rent  for  Thomas  Martin^  received  the  rent  from  the  defendant, 
who  was  in  possession  as  assignee  of  Stubbsy  and  paid  over 
part  to  the  executors  of  James  Martin^  and  part  to  Tlunnas 
Martin. 

The  lessor  of  the  plaintiff  considering  the  lease  as  void, 
not  having  been  made  pursuant  to  the  power,  brought  the 
ejectment  without  having  given  any  notice  to  the  defendant  to      [  502  J 
quit. 

The  defendant  relied  on  the  acceptance  of  rent  as  an  ad- 
mission  of  tenancy,  at  least  as  tenant  from  year  to  year; 
and  that  therefore,  as  the  tenant,  he  was  entitled  to  notice  to 
quit. 

Shepherdy  Serjeant,  for  the  lessor  of  the  plaintiff,  contended, 
that  the  lease  in  question  being  actually  void,  no  acceptance 
of  rent  could  set  it  up,  or  make  it  valid ;  and  cited  Jenkins  v. 
Churchy  CowpASS;  and  as  expressly  ruling  the  point.  Good* 
title  on  dem.  Adeane  v.  Prentice^  JLenth^izes  in  Surrey ^  before 
Mr.  Justice  Gould,  Espin.  Dig.  N.  P.  464 ;  where  that  judge 
was  of  opinion,  that  acceptanceof  rent  under  such  circumstances 
did  not  create  any  tenancy;  and  that  the  remainder-man 
might  maintain  an  ejectment  for  the  premisiss  without  any  pre^ 
yious  notice  to  quit. 

It  was  answered  by  the  defendant's  counsel,  that  on  the  : 
death  of  the  tenant  for  life,  the  remainder-man  was  at  liberty 
to  consider  the  defendant  as  a  trespasser,  being  in  under  a  void 
lease,  and  to  proceed  against  him  as  such  without  notice ;  biit 
that  he  could  not  afBrm  the  contract  as  to  one  purpose,  and 
disaffirm  it  as  to  another,  nor  accept  rent  which  implied 
a  contract,  and  afterwards,  at  his  pleasure,  disaffirm  it,  and 
eonsider  the  party  as  a  trespasser, '  by  bringing  the  eject- 
SMnt. 

Baron  Hotham  said,  be  was  of  opinion  that  the  defendant 
'  wais  entitled  to  notice  to  quit ;  the  rent  being  received  eo  no- 
imne  as  rent,  which  was  evidence  of  a  contract,  and  that  the  J^ 

defendant  was  not  then  considered  as  a  trespasser ;  tbattbongh 

the 
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1796.       the  ctie«  had  decided  the  lease  to  be  void,  thqr  eertainlj  did 

not  go  the  length  of  deciding,  that  the  act  of  die  perm 

^^^^      M  remainder  might  not   create  a  new  tenancy  firom  jear 
wim!      to  year,  which  in  this  case  he  was  of  opinion  he  had  done. 
The  plaintiff  was  nonsuited. 
Skepherdy  Serjeant,  and  Gmtiy  for  the  plaintiff. 
Garraw  and  Marryai  for  the  defendant. 
In  the  next  term  (a)  the  plaintiff  mored  to  set  the  nonsuit 
aride ;  but  the  Court  of  Bang's  Bench  concurred  m  opinfon 
with  the  Judge,  and  discharged  the  rule. 

(c)  7  Term  R«p.  4. 


C«0*3  IN  THE  KING'S  BENCH. 

SITTINGS  AFTER  MICHAELMAS  TERM^ 
37  GEORGE  III. 


Storey  against  Bloxam^  Esq. 

If  a  nuse      rWlHIS  was  an  action  of  aaump&iiy  to  recorer  the  price  of  a 

l^l^l^j^        JL   mare  sold  by  the  plaintiff  to  the  defendant. 

been  referred       Tile  defendant  pleaded  nonHummpsii^  and  denied  the  sale. 

^r^h       ^^^  '^^^  '^  ^^^  joined,  the  parties  had  agreed  to  refer 

mwftrd  not  be-  the  cause  to  arbitration ;  the  arbitrators  had  met,  and,  after 

i^^^ui-       calling  in  an  umpire,  had  made  aa  award  in  ferour  of  the  de- 

theplSntlff,    fcodant. 

be  proceeds        The  award  haTiiig  been  irregularly  made,  was  not  sidi- 

tbe  defendiuit  i^itted  to  bj  the  plaintiff,  and  the  cause  now  came  on  to 


aboald  plesd   be  tried  on  the  original  pleadings,  when  Erskintj  aa 
mplMffiB^^   sel  for  the  defendant,  proposed  to  give  the  award  in  eri* 
imrrHgm  eon-  dence. 

^^Il^l^,         Gibbs  for  the  plaintiff  insisted,  that  it  coidd  not  be  so  given 
hu.  in  eHdenoe,  but  should  bave  been  pleaded  as  a  plea  pm$  dor- 

ftlgH  conttnuam^ 

Lord 
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JLford  K^NToK  raid,  tfaat  it  was  a  quefttion  upon  wbicb  be       17S6. 
had  conaiderable  difGculty,  and  upon  ivhich  be  would  be  cau- 

tioufin  giviDf  a  positive  opinion  at  iViJi  Prim.    Tbatpaj-         

ineot  was  constantly  given  in  evidence,   under  tbe  general     bZoxaiI. 
issue;  at  tbe  same  time  that  a  release  given  after  issue  joined       [  505  j 
was  always  necessary  to  be  pleaded?  tbat  the  impression  of  his 
Blind  was,  that  it  could  not  be  given  in  evidence,  but  roust  be 
pleaded  as  a  plea  jmis  darreign  eoniitiuance.^-The  evidence  was 
therefore  not  admitted. 

Tbe  cause  was  afterwards  referred. 

GMs  and  E$pinaiie  for  tbe  plaintiff. 

Erskine  for  the  defendant. 


Sparrow  against  Hawkes. 

CASE  for  the  use  and  occupation  of  a  house  on  the  Chelsea  If  at  th«  end 
road.  ""{^J^* 

Plea  of  non  anumpsit  nancy  is  from 

The  action  was  brought  to  recover  a  quarterns  rent  fipom  f^  ^J^* 
the  1i5th  Marcky  1794,  to  the  Midsummer  of  the  same  year.        accepu  uo- 

Tbe  plaintiff  proved  that  tbe  defendant  had  occupied  tbe  therperapAas 
premises  for  four  or  five  years  preceding  the  25th  of  Marchj  as  room  o?Ube 
a  tenant  from  year  to  year,  and  had  quitted  at  Ladt/^day  1794,  former  to- 
without  having  given  any  notice  of  quitting  to  the  P'aintiff ;  ^^Jj;)^|jJ 
that  he  had  put  into  the  house  a  person  of  the  name  of  Pick-  ia  writing, 
ering^  who  had  never  been  accepted  as  tenant  by  the  plaintiff,  *"^**!2ji^ 
and  who  bad  quitted  some  time  before  Midsummer^  but  paid  dispenantloa 
no  rent:  the  plaintiff  therefore  brought  this  action  to  recover  ef"y notice 
the  rent  for  that  quarter,  he  having  let  the  house  to  another  te-      ^^' 
nant  from  that  time. 

The  defence  relied  on  was  the  acceptance  of  this  Pickering  [  506  j 
by  the  plaintiff  as  his  tenant ;  which  tbe  defendant's  coun- 
sel  contended  was  a  surrender  to  the  plaintiff  of  all  the 
defendant's  interest,  and  an  admission  by  him  of  Pickerin^m 
tenancy ;  and  therefore  quoad  the  defendant  a  complete  dlis- 
charge, 

Erskine  in  reply  contended,  that  notwithstanding  this,  the 
defendant  was  not  discharged ;  for  that  not  having  given  le- 
gal notice  to  quit  at  Ladtf'datfj  the  terra  after  tbat  biMl  a  l^gal 
continufmce,  inasmuch  as  there  was  no  leg^  surrender^  which 
1  U 
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1790. 

ftM»MW 


[507] 


he  eontended,  under  the  statute  of  Fraudi  should  be  in  wrUin^f 
and  to  tlMt  parpofie  cited  the  case  of  Tayhr  w.  OuqmaUj 
-  Sittings  after  Easter  term  1795 ;  a  manascript  report  of  which 
he  read  to  the  following  effect :  It  was  an  action  on  the  case, 
for  use  and  occupation  of  a  house,  on  a  taking  at  80/.  per 
annum.  The  defendant  offered  evidence^  to  shew  that  the 
plaintiff  had  agreed  to  put  an  end  to  the  holding  at  the  end 
of  a  quarter,  and  to  let  him  off  on  payment  of  that  quarter's 
rent.  Lord  Kenyan  said,  that  that  would  not  serve  the  de- 
fendant, as  all  surrenders  of  any  leases  or  uncertain  interest 
must  be  by  note  in  writing ;  so  that  there  being  no  legal  surren- 
der, the  party  continued  tenant.  That  case  was  pressed  as  ap- 
plying to  the  present ;  but  it  was  answered  that  here  the  year 
was  at  an  end,  and  so  the  contract  determined. 

Lord  Kbnyon  said,  that  the  matter  insisted  on  by  the 
plaintiff's  counsel  might  hold  where  there  was  a  letting  upon 
lease;  but  in  holdings,  such  as  the  present  from  year  to  year, 
if -the  landlord  consented  to  take  another  person  in  the  roMi 
of  the  tenant  at  the  end  of  the  year,  such  was  a  dispensing  with 
notice,  and  an  admission  of  such  person  in  lieu  of  the  tenant ; 
and  that  after  that,  it  should  never  lie  in  his  mouth  to  say  that 
the  former  tenancy  continued ;  if  therefore  there  was  evidenoe 
given  that  the  plaintiff  bad  so  accepted  Pickerings  he  would 
bold  the  present  defendant  to  be  dischar^^ed. 

The  defendant  called  Pickering;  who  proved  a  treaty  be- 
tween him  and  the  plaintiff  for  the  house,  and  an  agreement  by 
the  plaintiff  to  white-wash  it,  and  take  him  as  tenant.  Verdict 
for  the  defendant. 

Erskine  and  Henderson  for  the  plaintiff. 

Mingay  for  the  defendant. 


Jons  against  Perchard  et  al.  Sheriffs  of  London. 

If  a  sheriff's    fTlHIS  was  an  action  of  debt  brought  to  recover  several  pe- 

^f^  Jj^r.    J-    n«l*««8  given  by  stat.  6  H.  6.  and  39  Geo.  2.  c.  28,  on 
money  trora  •  .  "j ,  *  ' 

person  colore   the  ground  ot  one  ffhitcombc^  who  was  one  of  the  bailiffs  to  the 

ojficiiioxBXky 

thing  done  in  the  course  of  bis  duty,  and  to  which  money  he  is  not  entitled  by  law,  aaic- 

tion lies  a^inst  the  sheriflT.  thoiM^h  there  is  no  evidence  of  the  money  coming  to  bis  hands. 

—The  oflure  of  a  shefiflf's  bailiff  is  particular  and  personal,  and  there  can  be  no  such  thing 

aspartnership  {between  two  such  offieers,  so  i|s  that  the  act  of  one  shall  bind  the  other  \  hi- 

side  the  principle  of  law  in  torts  is  against  it. 

*  '       sheriff, 
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^sheriff,  having  taken  a  sum  above  the  legsl  feen  to  which  the  de-  1796. 
fendant  was  entitled  on  giving  bail,  and  for  the  bail-bond.  — ^-^. 
There  were  also  two  counts  for  money  had  and  received,  and  ji^i 
laid  out  and  expended.  -  PiRcHAib.  ' 

The    money  was   taken  by   the  bailid^;    and    it  was  con- 
tended, that  unless  the  money  was  proved  to  have  come  to  the    . 
sheriff's  hands,  it  could  not  be  recovered  in  an  action  against      f  508  1 
tiie-sheriff ;  but  the  action  would  lie  only  against  the  bailiff. 

Lord  Kenton  ruled,  that  if  it  appeared  that  the  money 
liad  been  wrongfully  taken  by  the  bailiff,  under  colour  of  his 
office,  the  sheriff  was  liable ;  and  that  it  could  be  ao  reco- 
vered  in  an  action  againat  him  for  money  had  and  received. 

The  declaration  stated,  that  one  Mart/  Harrison j  widow^  had 
sued  out  a  certain  writ ;  and  in  setting  it  out,  it  stated  ^^  that  the 
Mieriff  was  commanded  to  take.  Sec.  to  answer  the  said  Mary 
HarriioUy'*  without  the  yNoxA  widow. 

TJiis  was  otjjected  to  as  a  variance;  to  which  Lord  Kenyan 
assented  :  but  on  referring  to  the  declaration,  it  was  answered, 
that  it  having  stated  that  one  Mary  Harrison^  widowy  had  sued 
out  a  writ,  and  the  declaration  purporting  only  to  set  out  the 
leoor,  and  it  having  in  that  recital  words  of  reference,  viz.  the 
Maid  Mary  Harrison^  that  such  was  suflBcient  His  Ijordsbip 
beld  that  it  was. 

After  giving  in  evidence  an  office-copy  of  the  writ,  in  order 
t^  prove  the  warrant  directed  and  delivered  to  WhUcambe  as 
the  sheriff's  bailiff,  the  plaintiff  called  a  bailiff  of  that  name, 
but  who  in  fact  was  not  the  Whitcambe  to  whom  the  warrant 
liad  been  directed  :  having  failed  in  procuring  the  production 
of  the  warrant  from  him,  he  was  asked  by  the  plaintiff's  coun- 
sel,it  be  was  not  partner  with  the  other  Whiicombe  to  whom  the 
warrant  had  really  been  directed. 

Lord  Kbn YON  said,  that  could  not  be;  that  the  nature  of  [5091 
the  office  was  particular  and  personal,  and  such,  as  that  the 
bailiff  only  to  whom  the  warrant  was  directed  could  be  respon- 
sible for  its  due  execution,  or  could  bind  the  sheriff;  if  the 
idea  of  a  partnership  was  admitted,  suppose  the  case,  that  mur- 
der was  committed  in  the  execution  of  the  warrant,  could  the 
partner  be  implicated  2 

The  plaintiff  failed  in  producing  the  warranty  and  was  non- 
auited, 

£rjA:ij}£  and  X<£720^i  for  the  plaintiff..  .  .  .  i 

fdingay  and  Espinasse  for  the  defendant. 
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xJS!i/ *  Matthews  against  Hathdh^  Gent 

JJj^*J«J     A  88UMPSIT  for  money  had  and  receiyed  by  tbe  defendant 

been  seat  to     «^jL  to  the  nse  of  the  plaintiff. 

remre  mo-         Tq  prore  the  money  received,  the  plaintiff*!  case  was,  that 

penoD,  be       be  had  employed  the  defendant,  who  was  an  attorney,  to  reeehre 

ih^lbeurood  ^  money  doe  to  him  on  a  bill  of  exchange. 

tbe  penoo  ^  ^1^  ^^  ^^^  ^^^  proved  the  receipt  of  the  money  fay  him, 

who  peid  it,     from  the  pemon  by  whom  it  was  payable. 

tm^t  ^      ^^'^  ^*  ^^^®^'  ^^^  proved  that  Haydm  the  defendaiit,  had 

or  it,  withoat  applied  to  him  to  permit  one  of  hb  clerks  to  receive  the  money 

t^nshb^'     for  him  on  the  bill :  that  be  had  sent  a  clerk  (the  hist  witnem) 

niffbt  him-      who  brought  back  the  money,  which  was  pnt  into  the  cadi« 

mibtt^'^'Dt  "'^^^  but  that  he  had  no  recollection,  nor  could  he  say  that 

ofit^^Wbm  the  defendant  had   received  it;   but  he  rather  thought  he^ 

^JS^i      had. 

^£ve  mo-  *Wlien  the  two  last  witnesses  were  called,  Btingay  for  the 
ni^for  aoo-  defendant  objected  to  their  giving  testimony  unless  they  were 
employs  m  >^1®>^>^>  OD  the  principle  that  the  money  having  actually  come 
third  penoB  to  their  hands,  they  would  be  liable  to  the  plaintiff;  and  as 
^rhfm,proof  ^^^  ^^^^  of  their  testimony  was  to  charge  the  defendant  with 
of  the  money  the  receipt  of  it,  and  so  discharge  themselves,  that  they  should 
to^^lSttids    ^^^^^^^^  ^  released  by  the  plaintiff. 

of  such  third  Lord  Kenyon  over-rulied  the  objection.  He  said,  that  it 
penon  is  suf-  ^iras  tbe  constant  course  of  Nisi  Prias,  and  was  so  decided  er 
make  the  necesfitaie  reij  to  admit  the  evidence  of  clerks  and  porters  wha 
person  who  were  alone  privy  to  the  receipt  of  money,  or  the  delivery  of 
Uijfi^^  '™  goods ;  and  there  was  nothing  to  distinguish  this  case  firom  the 
#r  510  1     common  one,  and  therefore  he  admitted  them. 

On  the  evidence  of  Dale^  Mingay  contended,  that  there  was 
no  proof  of  the  receipt  of  the  money  by  Haydon  the  defend* 
ant,  or  of  its  coming  to  his  hands;  which  he  contended  to  be 
necessary. 

Lord  Kenton.  Where  a  person  authorizes  another  to  re* 
ceive  money  for  him,  payment  to  the  party  so  authorized  ii 
payment  to  the  principal ;  and  if  this  was  the  money  of  a  third 
person,  it  is  sufficient  to  charge  him  with  the  receipt.  In  this 
case  the  defendant  empowered  Dale  to  receive  the  money  for 
him,  by  delivering  to  him  the  bill  of  exchange;  and  it  being 

proved 
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fnwei  iB  have  eome  to  Dak^s  hand,  it  vball  aot  btt  allowed  to  1796. 

tlie  defendaDt  to  disputo  the  receipt  of  it. — The  jury  found  for  -^-^ 

the  plaintiff.  ^^XT* 

Garrow  and  Marryai  for  the  plaintiff.  Hatooit. 

Mingaj/ (or  the  defendant,  (a) 

(c)  Palrhoep  o^olfwl  FuRNisa,  Sittings  at  W99imin$Ur  after  TVIni/y 
Tenn,  83  C^a.  3. 

This  was  a  de^kralioa  for  gbods  sold  and  delivered.— Piea  of  aen  41^ 
miKfwM  and  iiM  a$sjmp$fi  infra  $es  aimo$. — ^The  plaintiff  relied  pa  a  new 
promise  ^  ap  answer  to  the  statute  of  limitations,  which  was  made  hy  the 
deCbndanf  s  wife^  who  managed  the  business,  and  generally  gave  orders,  and 
paiiS  for  goods. 

BuLLBR,  J.  (who  sat  for  lK>ffd  Mmfufieli)  held,  that  her  promise  was 
hiadiag  on  the  defendant,  aad  took  the  case  out  of  the  sMtiiite  of  iimita- 
tions ;  and  ruled,  that  the  promise  of  aaj  servant  or  figept  intrasM  bjr 
the  defendant  to  transact  his  business  for  him  would  have  ba(l  the  same 
effect. 

Mingay  and  Ruttell  for  the  plaintiff, 
for  defendants. 


Cromwell  et  al.  against  Hynson.  Friday, 


Dec.  3. 


THIS  was  an  action  to  recover  the  amount  of  a  bill  of  ex- 
change of  which  the  following  is  a  copy: 

"  Jamaicay  Maniego  Bay^  ith  Sept.  1795. 
<<  Ninety  days  after  sight  pay  to  Mr.  Joseph  Hymouy  or 
^  order,  200/.  storiing,  value  received^  &c. 

^^  Bbnjaiiin  Lyon.** 
«  To  Sir  P.  //.  CUrk^  Bart,  at  Messrs. 
Davkban  and  Grahamj  Lomion.^^ 

This  bill  was  indorsed  by  Hynstm  the  defendant,  to  the      £  513  j 
plaintiff  in  Jamaica^  where  Htfrnan^  (who  was  the  master  of  a 
ship)  then  was :   but  bis  residence  was  in  England^  he  hav- 
ing a  dwelling-hottse  at  Siepney  Camewaj/y  where  his  femUy 
lived. 

The  bUl  was  presented  4br  acceptance  to  the  drawee,  and  re- 
fused; upon  which  it  was  imniediately  protested,  and  then  sent 
to  Jffymon'B  house  at  Stepney  Qmeemey  for   payment,  with 
notice  of  its  non-accepiance. 
Part  IV.— Vol.  I.  T  Uymon 
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1796.  Hf/nton  was  not  then  in  England:  but  the  bUl  waft  shewo 

"  to  his  wife,  from  whom  payment  was  demanded;  and  she  was 

-gfffrrrt       informed  of  all  the  circumstances  of  non-payment  &c« 
Htmov.  This  was  given  in  evidence  by  the  plaintiff. 

For  the  defendant,  Garrow  stated  his  defence  to  be,  1st,  That 
the  notice  given  to  Hymon  the  defendant  as  the  indoraefy 
should  have  been  sent  to  Jamaica  ;  where  he  was  at  the  tioie 
when  he  indorsed  the  bill. — ^2dly,  That  a  demand  on  the  wife 
was  not  sufficient. — Sdly,  That  it  was  necessary,  and  the  esta- 
blished  usage  among  merchants,  which  he  stated  he  was  pre- 
pared with  evidence  to  shew,  that  when  notice  is  given  of  the 
non-acceptance  or  non-payment  of  a  bill,  it  should  always- be 
accompanied  with  a  copy  of  the  protest. 

Lord  Ken  YON  over-ruled  all  the  objections,  and  the  plaintiff 
bad  a  verdict  to  the  amount  of  the  bill. 
Erskine  and  Const  for  the  plaintiffs. 
Garrow  for  the  defendant. 


[513] 


SITTINGS  AFTER  MICHAELMAS  TERM 
AT  GUILDHALL. 


HiRRisoN  against  Millar. 

Whereanum*  f  ■  iHlS  was  an  action  on  a  policy  of  insurance  on  the  ship 
^M  ^ wb-*  "*-  "^^^  ^^^  Elizabeth,  bound  from  Dantzig  to  London. 
scribe  a  joint  The  case,  as  it  appeared  in  evidence,  was,  that  several  ship- 
(""lltoth*^"  ®''^"®**^  *"  ^^^  north  of  England  had  formed  themselves  into  a 
property,  aDd  society,  called  the  Whitby  Association.  The  object  was  for 
underwrite  the  mutual  protection  of  the  property  belonging  to  each, 
property  re-  Each  of  the  members  paid  into  the  hands  of  a  treasurer  a  sum 
•pectiveiy,  of  money  proportioned  to  his  property  in  the  shipping,  which 
HabicToroiis  <'o«'™^d  ^'^^  ^^^^^  ^f  ^^^  society;  and  when  any  loss  happened, 
in  their  pro-  it  was  paid  by  the  treasurer  out  of  the  joint  stock.  The  en- 
lund^°  ^^^^  gage  men  is  were  in  the  forms  of  policies  of  insurance,  and 
scribed,  it  is  ^^re  subscribed  by  each  of  the  members,  and  each  insured  ac- 
j^within  the  cording  to  the  respective  value  of  his  property ;  and  they  did 
I.  c.  IS.    ^^'  ^^^  undertake  collectively  for  each  other. 

On 
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On  this  being  made  out  in  evidence,  Erskine^  for  the  defend-        1796. 

ant,  objected  :  that  the  plaintiff  could  not  recover,  as  this  case        

came  within  the  principle  of  the  statute  of  6  Geo.  1.  c.  18.5.  1.       agiamt 
which  prohibits  all  insurances  by  corporations,  and  all  socie-      Millak. 
ties  or  partnerships  for  assuring  ships,  &c.  except  those  men- 
tioned in  the  act ;  and  cited  Sullivan  v.  Graves,  Park  Insurance       C  ^^^  1 
8.  and  Michell  v.  Cockbum,  2  H.  Black.  S79. 
'  Lord  Kenton  overruled  the  objection. — His  Lor()ship  said 
tbe  statute  6  Geo.  I.  was  levelled  against  companies  or  part- 
nerships where  there  was  a  joint  undertaking,  and  their  joint 
credit  held  out  as  a  security  for  insurances.— ^But  that  was  not 
the  case  here;  the  association  here   undertake  in  their  in- 
dividual characters  only,  and  in  such  characters  have  under- 
written the  policy.    They  stand  in  this  respect  as  individual 
underwriters.    The  plaintiff  is  entitled  to  recover. 

Vide  Lees  v.  Smith,  7  T.  R.  338,  and  the  cases  cited  in  that 
case;  wherein  it  was  decided,  that  where  a  company  of  ship- 
owners had  agreed  to  insure  each  other^s  ships,  and  covenanted 
severally,  but  not  jointly,  to  pay  a  certain  sum  in  case  of  a  loss, 
in  proportion  to  their  respective  share ;  but  further  covenanted 
thai  in  case  of  the  insolvency  of  any  one  of  the  members,  or  his 
inability  to  pay,  that  the  proportionable  part  or  share  of  such 
member  should  be  made  good  by  the  other  members  of  the  com* 
pony.  This  latter  covenant  was  held  to  bring  an  insurance  so 
made  within  the  stat.  6  Geo.  1. 

Law  and  Park  for  the  plaintiff. 

Erskine  for  the  defendant. 


T« 
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CASES  AT  NISI  PRIU8, 


1796. 


IN  THE  COMMON  PLEAS. 

SITTINGS  AFTER  MICHAELMAS  TERM 
AT  WESTMINSTER. 


Walwyn  and  others  against  St.  Quintin.  (a) 


If  there  are 
eflfecU  of  the 
indorser  in 
the  hands  of 
the  acceptor, 
but  none  of 
the  drawer. 


THIS  was'an  action  of  assumpsit^  brought' to  recover  the 
amount  of  a  bill  of  exchange  drawn  by  the  defendant 
on  one  Deane^  in  favour  of  one  Thomas^  and  by  Thomas  in- 
dorsed to  the  plaintiffs,  who  are  bankers. 
Deane  and  St.  Quintin  lived  at  Reading.    The  bill  wais  doe 
un^a'd  ^d^  *'  ^^  ^^^  March  1796,  and  was  not  paid  either  by  Thomas  the  in- 
notice  has       dorser,  or  by  Deane;  and  no  notice  was  given  to  the  defendant 
been  given  to  ((he  drawer)  till  the  first  of  April. 

The  defendant  relied  on  the  want  of  notice  as  the  greund  of 
his  defence. 

For  the  plaintiff  it  was  answered,  that  this  was  a  mere  accom- 


the  drawer, 
the  holder 
may  maintain 
an  action 
against  the 
drawer  who 
has  had  no  ef- 
fects in  the 
hands  of  the 
acceptor;  nor 
can  he  defend 
himself  on  the 
ground  of 
want  of  no- 


modation-bill,  and  that  there  were  no  effects  of  the  defendant's 


in  the  hands  of  Deane  the  acceptor,  and  that  notice  was  there- 
fore unnecessary. 

To  prove  this  fact, /)f£P7?e  was  called;  he  said  that  Thomas 
having  occasion  for  money,  had  lodged  the  title  deeds  of  a 
house  of  his  with  Deane  (who  was  an  attorney)  for  the 
tice'^therc"be-  Purpose  of  raising  money  ;  no  money  had  *been  raised  at  the 
ing  effects  of  time  the  bill  was  drawn  or  payable ;  and  there  were  no  other 
S^the  m'c^V  effects  of  Thomas's  in  the  hands  of  Deane  at  any  time, 
or's  hands:  Etrb,C.  J.  left  it  to  the  jury  to  say,  whether  this  was  a  mere 

but  he  can,  if  accommodation  bill,  or  whether  this  constituted  effects  in  the 
HimebegiTen  ,       ,      ^  r^ 
to  the  drawer,  hands  of  Deane. 
— Vid.  TbuUU 

T.  Brown^  17  Hep.  167. — Securities  left  in  the  acceptor's  hands  to  raise  money,  but  on 
which  no  money  has  been  raised,  are  not  effects  in  the  acceptor's  hands. — Where  a  bill  has 
been  dishonoured  by  all  the  parties,  and  notice  has  not  been  necessary  to  be  eiven  to  the 
drawer,  he  having  no  effects  in  the  acceptor's  hands,  the  givinflr  time  to  Uie  acceptor 
against  whom  an  action  has  been  brought  does  not  discharge  the  drawer. 


►[  516  ] 


(a)  See  this  case  in  1  Bfi,  and  Ful,  659. 


The 
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The  jury  foirad  that  there  were  effiscts  of  Thonm  io  the  hands        1796. 
of  Deane.  

Another  ground  upon  which  the  plaintiffs  contended  that    ^oihm 
notice  was  dispensed  with  was,  that  in  Act  at  the  time  the  bill       against   • 
became  due,  St.  Quiniin  had  absconded  to  avoid  his  creditors,  ^'  Quiktiit. 

To  this  point  the  evidence  was,  that  St.  Quintin  (who  had 
kept  a  school  at  Reading)  bad  become  insolvent,  and  had 
left  Readings  having  before  compounded  with  his  creditors < 
but  the  defendant  proved,  that  after  he  had  so  left  Readings 
he  had  come  to  London^  and  kept  a  school ;  but  it  appeared  to 
be  in  great  obscurity,  up  two  pair  of  stairs  in  Tavuiock  Street. 

Upon  this  evidence  the  defendant's  counsel  contended  that  he 
was  discharged. 

His  Lordship  left  it  to  the  jury  to  say,  whether  St.  Quinliu 
had  absconded  to  avoid  his  creditors. 

The  jury  found  that  be  had  not. 

The  defendant's  counsel  then  contended  that  he  was  dis- 
charged for  want  of  regular  notice.  First,  Upon  the  jury 
having  found  that  there  were  eflEects  in  Deane^s  hand.  Sdly, 
Because  the  fact  of  his  absconding,  with  intent  to  defraud  his 
creditors,  had  been  negatived  by  the  finding  of  the  jury. 

For  the  plaintifls  it  was  answered,  that  the  findingof  the  jury  [  517  J 
on  the  first  point  was  decisively  in  their  favour,  as  the  fact  of 
Deane  having  had  effects  of  Thomas  in  his  hands  could  not 
discharge  St.  Quintin  the  drawer,  when  the  jury  had  found 
that  there  were  no  effects  of  his  in  the  hands  of  the  acceptor^ 
and  that  it  was  of  no  importance  from  what  quarter  effects 
came  into  the  hands  of  the  acceptor,  if  they  did  not  come 
from  the  drawer ;  as  in  such  case  only  he  could  insist  on  notice, 
and  avail  himself  of  the  want  of  it  in  his  defence  to  the  action. 

The  second  point  was  not  pressed,  as  the  plaintiff's  counsel 
contended,  that  the  first  point  being  found  in  their  favour,  the 
fact  of  absconding  was  unimportant. 

The  Chief  Justice  said,  he  thought  the  finding  of  the  jury 
was  decisive  against  the  plaintiffs.  Effects  were  found  in  the 
hands  of  the  acceptor ;  and  as  it  seemed  to  be  a  bill  drawn 
with  a  mutual  understanding  among  all  the  parties,  bethought 
notice  was  necessary :  but  another  point  having  appeared  in  the 
cause,  which  he  also  thought  decisive,  he  would  take  that  into 
his  consideration. 

The  point  alluded  to  was  this:  About  the  month  of  June^ 
the  plaiutiffs^  had  sued  Deane  the  acceptor,  and  Thomas  the 

drawer, 


S17  CASES  AT  NISI  PRIUS, 

1796.        drawer,  on  the  bill.    Deane  had  been  an  attorney  at  Rea£ng  ; 
WALWYif      ^®  being  under  diificultiefi,  Mr.  Anneslet/^  member  of  porlia* 
agaifut       ment  for  that  place,  had  applied  to  the  plaintiffs  for  some  in- 
St.  QuiMTiN.  dulgence  for  him,  stating  his  situation,  and  that  he  had  some 
prospect  of  being  soon  of  ability  to  pay.     In  answer  to  that 
[  518  j      application  the  plaintiflfs  had  written  to  Mr.  Anneslej/^  consent- 
ing to  grant  some  indulgence,  and  to  give  time  to  Deane  for 
the  payment. 

The  letter  of  Mr.  Anneslei/y  and  that  of  the  plaintiffs  in  answer 
to  it,  were  produced. 

The  counsel  for  the  plaintiffs  contended,  that  by  law  this  was 
no  discharge  to  the  drawer,  as  the  holder  of  a  dishonoured  bill 
might,  if  he  thought  fit,  give  time  to  any  of  the  parties,  as, 
having  a  right  to  call  upon  all,  he  might  make  with  them  what 
terms  he  pleased ;  that  in  the  case  of  Johnson  v.  Kenyan^^ 
Wih.  269,  it  had  been  held  that  the  holder  of  a  bill  might  re- 
ceive part  of  the  money  from  the  indorser,  and  recover  the  re- 
mainder from  the  drawer.  They  further  urged,  that  the  cases 
in  which  the  drawer  had  been  discharged  on  the  principle 
of  time  having  been  given  to  the  acceptor,  was  where  the 
drawer  was  entitled  to  notice,  which  here  was  not  the  case^ 
there  being  no  effects  of  the  drawer's  in  the  hands  of  Deane. 
But  in  the  present  case  the  giving  time  was  not  of  itself  a  dis- 
charge; it  must  be  explained  quo  animo  it  was  done.  The 
giving  time  which  is  a  discharge,  is,  where  the  holder  of  a  bill, 
at  the  time  it  becomes  due,  consents  to  give  the  acceptor  time; 
there  he  enters  into  a  new  contract  with  the  acceptor,  and  trusts 
to  his  security  only;  and  so  are  all  the  cases;  but  where  a 
bill  has  been  for  some  time  unpaid,  and  the  holder  seeking  to 
recover  against  all  the  parties,  allowed  some  time  to  one  of 
them,  that  shall  not  operate  as  a  discharge. 

His  Ix)rd8hip,  however,  was  of  opinion,  that  this  giving 
time  was  by  law  a  discharge,  and  directed  a  verdict  for  the  de- 
fendant. 
[  519  ]  Shepherd,  Serjeant,  and  Espinasse,  for  the  plaintiff's. 

Clayton^  Serjeant,  and  Holroyd,  for  the  defendant. 
In  the  next  term,  Shepherdy  Serjeant,  moved  for  a  new  trial  (a), 
when  the  other  Judges  of  the  Court  of  Common  Pleas  differed  in 
opinion  with  the  Lord  Chief  Justice,  and  granted  a  new  trial. 

(fl)  Not  yet  reported,  but  most  likelj  will  appear  in  those  to  be  published 
by  Mr.  A.  Moore,  in  continuation  of  Mr.  N.  Blackstone^s. 
Reported  1  Bos.  and  Pull.  652j  postea  to  the  plaiutiflf 
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1796. 

IN  THE  COMMON  PLEAS. 
SITTINGS  AT  GUILDHALL, 


Collins  agairut  Martin  et  at. 

TROVER  for  two  bills  of  exchange.  Bankew  in 

Collins  the  plaintiff  lived  in  Kentf  and  kept  an  account  Lwuhn,  to 
with  Messrs.  Nighiingales  as  his  bankers.  STMid*!!* 

On  the  2d  of  May  he  sent  up  the  bills  in  question  to  be  re-  penoiu  who 
ceived  by  the  bankers,  and  to  be  carried  to  his  account.  cT^^te'^'th^' 

On  the  18th  of  June^  the  Nighiingales  having  occasion  for  them,  may 
money,  applied  to  the  defendants,  who  were  also  bankers,  to  P'^^  them 
procure  iti  on  a  deposit  of  good  bills :  the  defendants  agreed  foASy  to 
to  accommodate  them,  and  lent  them  1000/.  and  the  Nightingales  ^  a^ivanced 
gave  them  an  acknowledgment  in  writing,  that  they  had  re-  crs,  if^e^" 
ceived  1000/,  on  account  of  four  bills  deposited  in  their  hands;  person  who  so 
two  of  these  belonged  to  the  plaintiff.  m Jn^  Wl"no 

The  bills,  as  they  were  received  from  Collins^  had  been  en-  notice  of  the 
tered  in  Nightingales*  books,  and  at  the  time  of  the  transaction  *****  ®^  ^'^e 
with  the  defendants,  a  considerable  balance  was  due  by  Nighiin-  tween  the 
gales  to  Collins  the  plaintiff.  J?nker  and 

Shepherdj  Serjeant,  for  the  plaintiff  contended,  that  the  de-  '*  ^  "'^' 
fendants  had  by  law  no  power  to  hold  the  bills,  inasmuch  as 
they  derived  their  title  from  the  Nightingales^  who  had  pawned  r  52I  1 
the  bills,  which  by  law  they  had  no  right  to  do :  he  stated  that 
the  case  of  bankers  was  similar  to  that  of  factors,  in  having 
deposits  made  for  particular  purposes ;  factors  by  law  could 
not  pledge  goods  deposited  in  their  hands ;  neither  by  parity 
of  reasoning  could  bankers.  The  only  case  in  which  by  pos- 
sibility such  a  transaction  could  be  justified,  would  be  where 
the  banker  was  in  advance  for  his  customer ;  there  the  law 
gave  him  a  lien  upon  the  bills  in  his  hands,  which  perhaps 
might  be  extended  to  the  right  of  pledging ;  but  here  the 
balance  was  in  favour  of  the  plaintiff,  not  of  the  bankers ;  he 

therefore 


52i  Ci$ES  AT  NISI  PRIVS. 


COLLIVS 


lYdC.  therefore  relied  that  Nightingales  having  do  property  or  power 
to  dispose  of  or  pledge  the  bilk,  the  defendants  had  by  law  no 
title. 

Maetih.  Eyre,  C.  J.^  asked  if  the  defendants  had  any  notice  of 
transactions  or  state  of  the  accounts  between  the  plaintiff  and 
the  Nightingales^  or  if  he  by  any  inference  could  collect  it ; — 
if  not|  there  wab  aA  Md  of  the  qaestiOB^  lUi  he  wtald  not  allow 
it  to  be  discussed  in  the  city  of  Londany  whether  bankers  had 
the  power  so  to  dispose  of  bills  paid  into  their  housesi  where 
such  transactions  were  the  constant  course  of  business,  and  the 
daily  practice  of  the  city.  There  being  no  evidence  of  noticci  > 
his  Lordship  ordered  the  plaintiff  to  be  ealled. 

Shepherdj  Seijt.,   Hayward^  Serjt.,  and  JRussell,  for  the 
plaintiff. 
Li  ttlinity  Eterji^  and  Pialmeti  Beijt,  ibi^  the  defetldiints. 

See  1  Bow.  ei  PuB.  64S,  nbaftoit  confirmed. 
See  BoiUm  v.  PiOery  1  Bos.  et  PmU.  SS9. 
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LAST  SITTINGS  IN  TERM. 


HoGAN  against  Shee.  *r5231 

THIS  was  an    actioti    of  assumpsit  for  money  liftd  and  where  money 

received.  lu»  been  pnid 

Plea  of  mn  assmmpsit.  Sion  foj*^*^'' 

The  action  was  brought  to  recover  a  sum  of  100/.  wbicb  had  thing  toVe 

been  given  to  the  defendant  by  the  plaintiff,  as  a  consideration  performed  or 

for  the  defendant's  procuring  for  his  brother  the  place  of  a  u^  of^uie 

cadet  in  the  service  of  the  East  India  Company,  which  he  had  plaintiff,  and 

undertaken  to  do.  tte'S^dSt 

*  The  defendant  had  given  a  note,  by  which  he  promised  to  bad  nndei^ 

repay  that  fum  within  three  months,  in  case  he  did  not  procure  ^^^^^^  be 

the  place  within  the  time  limited.  form,  and  so 

had  imposed 
upon  the  plaintiff,  the  party  may  immediately  commence  an  action  to  recoyer  it  back, 
though  it  was  stipulated  to  be  repaid  at  a  future  time,  in  case  of  defendant's  fiuiing  in  pcr- 
fomumce  of  what  he  had  undertaken* 

The 
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1797»  The  plaintiff  proved  this  note,  and  also  stated  that  the 

^  interest  by  which  the  defendant  had  represented  he  could  pro- 

'^igainti      cure  the  appointment,  was  that  of  Sir  Stephen  Lushington^  or 

Srbs.       Mr.  Bosanquet;  the  latter  of  whom  was  called  to  prove  that 

the  defendant  had  no  manner  of  interest  with  him,  nor  were 

such  appointments  to  be  procured  for  money. 

The  plaintiff  having  discovered  the  deception,  brought  his 
action  immediately,  without  waiting  for  the  three  months  to 
be  expired. 

It  was  stated  by  Erskine^  and  assented  to  by  Lord  Kenyan^ 
that  where  a  contract  is  to  be  performed  in  a  given  time,  and 
it  is  band^fidcy  no  action  can  be  brought  until  that  time  is  ex- 
pired ;  but  where  it  is  not  bondjidey  as  where  a  party  under- 
takes to  do  any  thing,  and  on  the  faith  of  it  another  pays  a  sum 
of  money,  and  it  appears  such  person  cannot  perform  what  be 
has  undertaken  within  the  time  specified,  so  that  the  taking  of 
the  money  was  fraudulent,  the  party  may  consider  the  agree- 
ment as  a  nullity,  and  proceed  immediately  to  recover  back 
the  money. 

The  objection  to  the  action  was,  that  it  wfis  not  maintain- 
able till  after  the  three  months  were  expired. 

Lord  Kenton  ruled,  that  it  was  then  maintainable,  and 
said  he  had  so  ruled  it  on  other  occasions,  in  the  case  of  goods 
sold  on  credit ;  in  which  case,  if  it  appeared  that  there  had  been 
r  524  -]  any  fraud  on  the  part  of  the  buyer,  though  the  time  of  credit 
was  not  expired,  he  was  of  opinion  the  party  might  consider 
the  credit  as  void,  and  proceed  immediately  for  the  recovery 
of  the  money. 

The  plaintiff  bad  a  verdict. 

Erskine  and  Jervis  for  the  plaintiff. 

Garroze  for  the  defendant. 

Vide  De  Symons  v.  Minchwicky  ante  430. 


SITTINGS 
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1797. 

SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


Arden  against  Sharpe  akd  Gilson.  Tkur$ifg^ 

Feb.  15fft. 

THIS  was  an  action  of  assumpsit  by  the  plaintiff  as  indorsee  where  one 
of  a  bill  of  exchange,  drawn  by  -R.  Cowan  on  one  Rae^  V^^  P"^ 
at  two  months  after  date,  in  favour  of  JZ.  Packer^  for  60/.  dated  the  firm  to  a 
the  4th  of  March,  1796.  WU  of  ex- 

The  case,  as  proved  on  the  part  of  the  plaintiff,  was,  that  on  th^^^^ 
the  first  day  of  Marchy  the  day  on  which  the  bill  bore  date,  whose  request 
Gilson^  one  of  the  defendants,  brought  the  bill  in  question  to  {fnows  ^  it 
the  plaintiff,  and  requested  him  to  discount  it.  The  plaintiff  said  is  not  on  the 
he  could  not  do  it  himself;  upon  fifhich  the  defendant  Gilson  f^^^^lo, 
answered,  he  could  get  it  done  for  him,  but  wished  the  business  fortheir bene- 
to  be  kept  a  secret  from  his  partner  Mr.  Sharpe;  to  which  the  J*'^*|.*^***® 
plaintiff  assented,  and  took  his  bill.  partner  only» 

♦The  witness  then  proved,  that  the  indorsement "  Sharpe  and  ^  cannot  sue 
Gilson^^  was  in  the  hand  writing  of  Gilson.  that  bill. 

On  this  evidence  the  plaintiff  rested  his  case.  ♦[  525  j 

Lord  Kbnyon.  This  actioui  under  the  present  proof, 
cannot  be  supported ;  the  bill  is  indorsed  by  one  partner  in  the 
name  of  the  firm ;  one  partner  certainly  may  indorse  a  bill  in 
the  partnership  name ;  and  if  it  goes  into  the  world,  and  gets 
into  the  hands  of  a  bondjide  holder,  who  takes  it  on  the  credit 
of  the  partnership  name,  and  is  ignorant  of  the  circumstances, 
though  in  fiict  the  bill  was  first  discounted  for  that  one  part- 
ner's own  use,  in  such  case  the  partnership  is  liable ;  but  the 
case  is  different  where  the  party  who  brings  the  action  was 
himself  the  person  who  took  the  bill  with  the  indorsement  by 
one  partner  only,  and  was  informed  that  the  transaction  was 
to  be  concealed  from  the  other :  he  cannot  sue  the  partnership ; 
the  transaction  indicates  that  the  money  was  for  that  partner's 
own  use,  and  not  raised  on  the  partnership  account,  therefore 
shall  not  be  allowed  to  resort  to  the  security  of  the  partnership, 

1  to 
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1797.       to  wbom  in  the  original  transaction  he  neither  looked  nor 

•^""^        trusted. 

ag^t  '^^^  plaintiff  was  nonsuited. 

SBAftPB.         Garrow  and  Manley  for  the  plaintiff. 

ErsUne  and  Espinasse  for  the  defendants. 


[536] 

jD^.  140.  Rb>^  againit  Cbossley,  Gent. 

The  book  fTlHIS  was  an  indictment  against  the  defendant  for  perjury* 
from  ^  mas-  JL  In  the  course  of  the  cause  it  became  necessary  to  pr^ve 
wherein  we  ^  defendant  an  attorney  of  the  Court  of  King's  Bench, 
entered  lh«  A  clerk  from  the  master's  office  was  called,  who  produced  a 
iSton^ei  of  ^'^^^  ^^^  ^^^  master's  office,  in  which  was  contained  the  names 
the  co^rt,  is    of  all  the  attornies  of  the  Court. 

I^^J^JJ^**  Erskine  asked  him  if  that  was  the  original,  subscribed  by 
party  an  a^     attornies  on  their  admission  ? 

^^\A^t^  He  answered,  That  when  an  attorney  was  admitted,  and 
Hon  of  the  .  took  the  oaths,  be  subscribed  a  roll  which  was  the  original  roll 
roH.  of  attornies,  from  whence  the  names  were  copied  into  the  book 

produced. 

Erskine  objected:    that  the  original  roll  should  be  pro- 
duced. 

Lord  Ken  YON.    This  book  being  produced  by  the  offieer 
of  the  Court,  in  whose  custody  it  is  kept,  is  sufficient. 

Adairy  Serjt.  MiUs^  and  Russellj  for  plaintiff. 

Erskine^  Garrow^  and  Manley ^  for  defendant. 

The  defendant  was  convicted,  and  sentenced  to  stand  on  the 
pillory,  and  be  afterwards  transported. 
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BuRi>oN^  Gent,  against  Webb.  fFeAttMdoM^ 

ASSUMPSIT  for  moeey  paid,  laid  o«t,  and  expended,  wkh  ^^^^  ^  ^^ 

the  common  counts.  nui^lnBhemi 

Pica  of  the  general  issne.  ISin'SL*' 

The  case  was,  that  one  Webb  had  g^nted  an  annuity  to  dofeciiji^te 

Burdon  the  plaintiff  was  attorney  for  the  grantee.  Se^aScollw^ 


A  memorial  of  this  annuity  not  having  been  properly  regis-  who  ^ 
tered,  on  application  to  the  Court  it  had  been  set  aside,  and  the  the  convey- 
grantee  being  at  that  time  dead,  his  executors  bnought  an  byiheerantee 
action  against  fFebb  for  money  had  and  received,  %eing  the  for  ne^i- 
consideration  paid  to  him  for  the  annuity ;  and  had  a  verdict  f^^ct^reco^ 
against  him.  vered  agunst 

Webb  being  then  in  distressed  circumstances,  and  not  pay-  JjJS^„nt^f  the 
ing  the  money  recovered  against  him,  the  execvtors  brought  consideration 
an  action  against  Burdon  for  negligence : — before  the  trial  he  P^^^  ^"^  _ 
gave  a  cognovii  for  the  amount  of  the  consideration  money  paid  ity,  which  be 
for  the  annuity,  and  afterwards  paid  it ;  and  this  action  was  pays,  he  can- 
brought  against  Webb  for  the  money  so  paid.  over  against 
*Per  Lord  Kbnyon.    It  cannot  be  supported,  that  a  party  the  grantor, 
by  his  own  act  and  without  the  consent  of  another,  by  paymg  ^^umMit. 
money  for  him,  can  maintain  an  action  on  it;  if  it  was  so,  it    «[  58d] 
would  be  of  the  worst  consequences,  as  by  that  means  a  man 
might  get  his  greatest  enemy  for  his  creditor  :   if  a  surety  pi^ 
money  for  his  principal,  as  such  was  paid  by  reason  cf  the  se- 
curity, le  may  maintain  an  action  for  it  against  his  principd. 
I  have  often  ruled  that  point ;  %nt  in  the  present  instance  Ae 
case  is  very  different^  the  money  has  been  paid  by  the  attorney 
for  his  own  negligence ;  and  this  being  in  consequence  of  an 
action  brought  against  himself,  it  wiH  not  entitle  him  to  main- 
tain an  action  against  the  defendant.-^The  plaintiff  must  be 
nonsuited. 

Wigley  for  the  plaintiff. 
Ettlcifie  tot  the  defendant* 
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Alyes  against  Hodgson. 


THIS  was  an  action  by  the  plaintiflT,  wbo  was  a  saOor^ 
against  the  defendant,  who  was  a  captain  of  a   WeH 


auirasastmmp, 
he  party  who 
hoUu  it  can- 
not recoTer 
•n  it  bere« 
wdesBitlt 
stamped  with 
thettampof 
the  foreign 
counlrT. 


If  an  iuBtni- 

mentexecuted 

abroad,  by  the 

lairs  of  that     India  ship,  called  the  Neill  Malcolm^  to  recover  the  amount  of 

country  re-     ^^ages  for  the  voyage  or  run  from  Jamaica  to  London. 

During  the  voyage,  in  consequence  of  the  great  scarcity  of 
seamen  in  the  Wesi  IndUi^  the  wages  for  the  vojrage  lionie 
were  considerably  advanced,  and  it  was  usual  with  the  seaman 
not  to  engage  for  monthly  wages,  but  for  a  gross  sum  for  the 
voyage ;  generally  from  40  to  50  guineas. 

*This  contract  was  usually  entered  into  by  the  captain  giving 
the  seaman  a  prombsory  note  for  the  amount  of  the  sum  be 
was  to  receive :  these  were  called  notes. 

In  thei  present  case  the  defendant  engaged  the  plaintiff,  on 
the  25th  ^y  of  Juhfy  at  Savannah  k  Mar  in  Jamaica^  for  the 
liomeward  Toyage,  and  gave  him  the  following  note : 

<<  Three  days  after  the  arrival  of  the  ship  NieU  Malcolm  at 
^^  her  moorings  in  the  river  Thamc$^  I  promise  to  pay  WiUiam 
<<  Aha  50  guineas,  if  he  does  his  duty  as  an  able  seaman  on 
^^  board  the  said  ship. 
^<  Jamaica^  July  S5th,  1796.  J*  Hodgson." 

The  plaintiff  proved  the  defendant's  hand-writing  to  the 
note,  and  the  necessary  averments  in  the  declaration  which 
entitled  him  to  recover. 

In  answer  to  this  note  the  defendant  called  a  clerk  from  the 
oflBce  of  the  Secretary  of  State,  who  produced  the  acts  of  assem- 
bly of  the  island  oi  Jamaica;  by  one  of  which  a  stamp  duty  of 
\s.  3d.  was  imposed  on  every  sheet,  or  piece  of  paper,  wherein 
was  written  any  promissory  note  above  SO/,  and  not  exceeding 
50/*  and  so  progressively. — The  note  in  question  was  not 
stamped ;  and  they  therefore  contended  it  could  not  be  given 
in  evidence. 

For  the  defendant  it  was  contended,  that  this  was  a  mere 
revenue  law  of  that  country,  by  which  the  courts  of  this 
country  were  not  bound. 

Lord  Kenton.  In  deciding  on  instruments  made  abroadf 
I  think  we  are  bound  to  consider  the  laws  of  that  country  where 
the  contract  is  made  j  and  if  they  are  not  obligatory  by  such 

laws, 
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kw8,  they  cannot  be  enforced  here. — By  the  law  of  JamaieOf       1797. 
given  in  evidence,  the  instrument  produced  would  be  invalid       "^ 
for  want  of  a  stamp.    I  am  therefore  of  opinion  that  we  cannot       aguhui 
give  it  validity  here.    However,  let  the  plaintiff  take  a  verdict,     HoogmiIii 
with  liberty  for  the  defendant  to  set  it  aside,  and  that  a  nonsuit 
be  entered. 

In  the  next  term  (a)  it  was  accordingly  moved  by  Mingay  ; 
when  the  Court  agreed  with  his  lordship  in  opinion;  but 
granted  a  new  trial  on  another  point,  upon  which  the  plaintiff 
ultimately  succeeded. 

Garrow  and  Espinasse  for  the  plaintiff. 

Mingay  for  the  defendant. 

(a)  7  Term- Rep.  841. 


Doe  ex  dem.  Miller  against  Nodek. 

f  T^HIS  was  an  action  of  ejectment,  brought  to  recover  pos-  where  an 
JL    session  of  certain  premises  in  Leadenhall^streei.  ^^^"'^^^ 

The  lessor  of  the  plaintiff  proved  a  title  under  one  Atm  q^  ^i^  domse 
Hobbs^  as  her  heir  at  law,  and  a  fine  levied.  of  an  infant, 

*It  appeared  further  in  evidence,  that  subsequent  to  the  levying  ^m^omiaed. 
of  the  fine,  a  former  ejectment  had  been  brought  on  the  demise  and  thetenant 
of  the  present  lessor  of  the  plaintiff,  who  was  then  an  infiint,  '^''JJ^OTn^ 
against  the  present  defendant  for  the  same  premises,  when  a  to  the  infant » 
compromise  had  taken  place  and  the  ejectment  settled,  by  the  {^^"^^i^ 
attorney  for  the  plaintiff  taking  100/.  for  the  rent  in  arrear,  and  plaintiff,  on 
the  costs,  on  behalf  of  the  infant ;   and  the  defcfndant  agreeing  ^  coming  of 
to  attorn  tenant  to  hiro.  accept  the 

At  the  time  of  bringing  the  present  ejectment,  the  lessor  of  rent  ordoaay 
the  plaintiff  had  attained  his  full  age ;  but  there  was  no  evidence  ^i^  tewic/T 
of  any  rent  having  been  paid  to  him  after  his  coming  of  age,  or  yetattheror- 
of  his  confirmation  of  the  agreement  above  stated.  ^hiou^* 

The  ejectment  was  brought  without  any  notice  to  quit —  at  his  saUaad 
This,  by  the  defendant  it  was  contended,  was  necessary.  fc«  Aalr^t^ 

For  the  plaintiff  it  was  contended,  that  the  lessor  of  the  plain*  be  allowed  \q 
tiff  having  proved  a  title  in  himself,  and  never  having  done  any  consider  the 
act  confirmatory  of  the  agreement  so  as  to  create  a  tenancy,  he  xjnsfJ!!^^ 

aadbringa 
new  ejectment  without  giving  aotice  to  qnit. 
waa  ♦[MU 
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1797.       was  not  bound  to  give  any  notice  to  qoit ;  but  at  liberty  Co 

eoneider  the  defendant  ae  a  trespasser. 
mujum  ^  ^^  other  hand  it  was  Hrg^  for  the  defiMidant,  that  the 
intMit  was  bound  by  the  agreeinent  so  entered  into ;  and  die 
attornment  being  then  oMide  to  him,  a  new  teaan<gr  was  thereby 
created,  and  of  course  the  defendant  entitled  to  notiee  to  qvitt 
and  that  it  fro«ld  be  particularly  bard  on  the  defendant,  who, 
on  the  belief  of  his  term  being  enlarged  and  eonfirmed,  had 
espended  a  large  warn  of  money  in  the  improvement  of  4be 
premises. 

Lord  Ken  YON  said^  he  considered  the  iigfeameBt  as  binding 
in  equity,  and  capable  of  being  there  enforced^  and  that  aot- 
[  5SS  j  withstanding  the  infant  was  not  a  party  to  the  agreement,  nor 
had  confirmed  it,  the  agreement  having  been  entered  into  after 
an  ejectment  brought  at  his  suit,  he  was  of  opinion,  lie  had 
thereby  established  the  defendaot^e  4itle,  as  against  himself  and 
thereby  a  new  tenancy  was  created,  and  the  defendant  could 
not  be  considered  as  a  trespasser.  A  notice  to  quit  not  having 
therefore  been  given,  the  ^aIntifi4iould  be  neoidted.^— Hia 
lordship  however  added,  that  had  there  appeared  any  thing 
feaudaleBt  in  the  bringiog  Hm  finft  qectaseirt,  mt  in  the  agniir- 
ment  entered  into  tuider  it,  he  ehould  tiave  imled  Ihattliedap 
fendai^ehottld  have  do  benefit  freaa  it ;  ibvt  as  no  eodi  tfiing 
had  appeared,  he  should  nonsuit  the  plaintiff. 

Gibbs  aad  Reader  for  the  plaintiff. 

Wood  and  Skermer  for  the  defendant 
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Aston  against  Heaven  et  al.  Feb.ul 

CASE  against  tbe  defendants  as  proprietors  of  the  Salisbury  (^ojich  ownen 
stage-coacb,  for  negligence  in  the  driving  of  the  said  are  not  liable 
coach ;  in  consequence  of  which  the  coach  was  overset,  and  the  iiap^mngto 
plaintiff  much  bruised  and  her  finger  broke.  passengers. 

The  pkintiff  proved  the  oversetting  of  the  coach,  and  the  J'^^'^igfoSIS 
accident  having  happened  firom  the  oversetting  of  the  coach,  she  where  there 
being  an  oat8Hlepa»e^p»r.  H^Sce^ 

The  defence  relied  upon  was,  that  tbe  coach  was  driving  at  a  default  in  the 
regular  pace  on  the  Hammersmith  road,  but  that  on  the  side  ^^^^^:  ^here 
was  m  pump  of  consideraUe  height,  firom  whence  the  water  was  othercarria^e 
fidling  into  a  tub  below ;  that  the  sun  shone  bright  at  the  time,  on  the  road, 
and  being  reflected  strongly  from  the  water,  the  horses  had  k^in1[h!r^ 
taken  firight  and  ran  against  the  bank  at  the  opposite  side,  middle  of  the 
when.itw.«ov«rset  'Auito 

These  facts  were  made  out  m  evidence ;  but  it  also  appeared  keep  on  the 
that  at  the  time  of  the  accident,  the  coach  was  not  driving  on  {,^^^J|*^® 
the  right  side  of  the  road,  *but  on  the  middle  of  it ;  but  that  even  though 
in  iact  there  was  no  other  carriage  at  that  time  on  the  road.        th«  accident 

Adair^  Serjeant,  for  the  pUintiff  contended,  that  this  was  no  proceeddT 
defence  to  the  action.    He  contended  that  this  was  the  case  of  from  thecoach 
an  action  against  a  carrier,  and  the  rule,  as  the  case  of  goods,  ^epro^^*^ 
applied  to  the  case  of  the  carriage  of  the  person ;  and  that  they  side, 
shoidd  be  liable  in  all  cases,  except  where  th^  loss  or  injury    ^[  ^^  1 
arose  firom  the  act  of  Grod  or  of  the  King's  enemies.    So  that, 
let  the  mischief  happen  under  what  circumstances  it  would,  ex- 
cept in  those  two  mentioned,  the  carrier  should  be  liable. 

But  should  it  be  necessary  to  prove  positive  negligence,  he 
relied  that  there  waS  evidence  of  it  here,  it  having  been  proved 
that  the  carriage  was  driving  in  the  middle  of  the  road,  whereas 

Part  IV.— Vol.  L  U  hod 
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^  ^*       had  it  been  driving  on  the  left  side,  which  by  law  the  driver  was 

j^gfo^       bound  to  do,  the  accident  might  not  have  happened,  on  acconnt 

oirctiMf       of  the  great  distance  to  that  side  where  the  bank  was,  which 

HsAYBK.     eaused  the  accidient. — ^He  fbrther  reli^,  tiiat  there  was  some 

evidence  that  the  coachman  was  then  driving  with  loose  reins. 

Eyre,  Chief  Justice.  This  action  is  founded  entirely  in 
negligence.  It  has  been  said  by  the  counsel  for  tl|c^(Mi|tii[^ 
that  wherever  a  case  happens,  even  where  there  has  been  no 
negligence,  he  would  take  the  opinion  of  the  Court,  whether 
defendants  circumstanced  as  the  present,  that  is,  coach-owners, 
should  be  liable  in  all  cases,  except  where  the  injury  happens 
from  the  act  of  God  or  of  the  King's  enemies.  I  am  of  opinion 
the  cases  of  the  loss  of  goods  by  carriers  and  the  present  are 
[  595  ]  totally  unMke. — When  that  case  does  occur,  he  will  1^  IqM^ 
that  earners  of  goods  are  liable  by  the  custeoi  to  guard  i^npt 
fraqds  they  might  be  tempted  to  commit  by  taking  goedp  ei^ 
trusted  to  them  to  carry,  and  then  pretending  they  had  leal*  or. 
been  robbed  of  them  ;  and  because  Uieyeaii  protect  themselves; 
but  tiiere  is  no  such  rule  in  the  case  of  the  carriage  4^  the  pwo 
sons. — This  action  stands  on  the  groimd  (tf  negligence  ahine. 

It  appears  by  the  evidence,  that  a  person  was  on  tli^  roof? 
that  undoubtedly  alters  the  centre  of  gravity^  and  makes  tl^ 
carriage  more  liable  to  overset;  and  if  the  coesti^uctton  of  the 
carriage  was  such,  that  1^  putting  a  person  on  the  roof  it 
renders  it  .unsafe^  I  think  in.  such  ease  the  owners^  woclUI  lie 
liahle; — but  that  is  not  to  he  presumed  to  be  so^  witboot 
evidence. 

It  has  been  relied  that  the  coach  was  on  the  wrong  sido^of  the 
road ;  but  it  is  also  in  evidence  that  there  was  no  other  ^sirriage 
at  that  tine  on  the  road.  In  such  case  I  am  of  opinion  that 
nothing  is  imputable  to  the  driver :  when  there  was  no  oUier 
carriage  to  interrupt  him,  he  had  a  right  to  go  on  what. part  of 
the  road  he  thought  fit. 

The  immediate  cause  of  the  accident  is  agreedomdl  hands; 
the  question  therefore  depends  on  the  consideration  of  WftedM 
there  was  any  negligence  in  the  driver?  It  is  said  he  was 
driving  with  refns  so  loose,,  that  he  could  not  readily  coounand 
his  horses :  if  that  was  the  case,  the  defendants  are  liaUe ;  for 
a  driver  is  answerable  for  the  smallest  negligence*  But  if  this 
does  not  appear,  and  the  accident  appears  tohavdiurissii  firtei 
[  536  3  nny  unforeseen  accident  or  misfortune,  as  from  the  honas  sud* 
denly  taking  fright ;  in  such  case  the  defendants  are  net  liabk.— 

It 
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It  if  for  tbe  jury  to  gay^  whether  it  proceeded  from  that  cause  1797. 

ornot«  

The  jury  found  a  verdict  for  the  defendants.  AgeiZt 

Adaivj  Serjt.,  Marshall,  Serjt.,  and  JLawesj  for  the  plaintiff.  Hi^txit. 
Le  Blancy  Serjt.,  and  Baikt/^  for  the  defendants. 


BaPTISTE  against  CoBBOLD.  Tueiday, 

THIS  was  an  action  on  tbe  case  brought  by  the  plaintiff,  when  a  de- 
who  was  a  sailor,  to  recover  from  the  defendant  a  sum  of  clarationison 
50  guineas,  as  his  wages  from  Jamaica  to  London.  stated  spe- 

The  declaration  stated,  that  in  consideration  that  the  plain-  cially,  it  must 
tiff  would  enter  himself  as  a  mariner  in  and  on  board  a  ship  ^hole;  but 
or  vessel  called  The  Duke  of  Clarence^  of  which  the  defendant  when  it  is  on 
was  master,  and  do  his  duty  as  an  able  seaman  in  such  ship  andUw  c^*' 
during  her  said  voyage,  that  he  would  pay  him  a  sum  of  50  tract  is  only 

suineas :  and  then  assigned  a  breach.  S'T^*^  ^  _^ 

___  evitlence  ot 

To  prove  this  contract,  the  plaintiff  produced  a  note  given  the  agree- 
by  the  defendant  to  the  plaintiff  in  the  form  of  a  promissory  ™ei^t,  the 
note,  by  which  the  defendant  promised  to  pay  the  plaintiff  the  ^oregcTpart, 
sum  of  50  guineas  ;  and  to  give  him  half  a  pint  of  rum  per  day,  and  declare 
in  consideration  of  his  serving  as  a  seaman,  &c. ;  *but  the  words  duV-^wT^^ 
^^  to  give  him  half  a  pint  of  rum  per  day,*'  appeared  not  to  a  contract  has 

have  been  written  at  the  same  time  with  the  first  agreement.      ^^  entered 
^  .  ^  ,       into,  if  any 

Cockelly  Serjt.,  objected :  that  this  went  to  nonsuit  the  plain-  thing  is  added 

tiff. — He  contended  that  the  note  produced  contained  an  entire  ^^  ^^^^^''r 

•       ,  «i  111*  Ml      wards,  it  does 

contract,  viz.  the  payment  of  the  money  and  delivery  of  the  Qot  so  far 

rum,  in  consideration  of  the  plaintiff's  gervices,  and  should  m^l^c  part  of 

therefore  have  been  so  declared  upon,  as  otherwise  the  plain-  conU-actTs  to 

tiff  might  maintain  twocctions  on  the  same  contract,  one  for  makeitoeces- 

the  money,  and  the  other  for  the  rum,  which  the  law  would  ^\i*a  d^Ur^ 

not  allow.  ation  on  the 

Eyre,  Chief  Justice,  said,  he  thought  the  objections  would  ^^"^g"*^  ^®'^" 

not  hold.     If  the  declaration  was  on  the  contract  stated  spe-  «  r  537  1 

cially,  there  would  be  a  variance,  because  a  contract  when  so 

declared  upon  is  entire :    but  when  the  declaration  is  on  i|n 

Agreement,  as  it  was  in  this  case,  and  the  note  was  offered 

only  in  evidence  of  the  agreement,  the  party  might  forego  part, 

and  go  for  the  remainder  only. 

U2  But 
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1797.  But  at  all  events,  this  did  not  appear  to  be  an  entire  ( 

•—        tract;  for  the  words  respecting  the  rum  did  not  appear  to  ba?6 
^Araffwf      made  part  of  the  original  contract,  but  to  have  been  added  at  a 
CoBBou>.     subsequent  time ;  in  which  case  it  was  not  necessary  to  include 
them  in  the  declaration  on  the  original  contract. 
The  plaintiflfhad  a  verdict. 
Shepherd,  Serjt,  and  Reader,  for  the  plaintiff. 
Cockellj  Seijt.,  and  Barrow,  for  the  defendant* 
In  the  next  term  the  defendant  moved  to  set  aside  the  ver- 
dict, and  obtained  a  rule  to  shew  cause.    But  the  Court  of  C.  P. 
discharged  it.    Vide  Bosanquet  and  PuUerU  Reports  in  C.  P.  7. 
S.  P.  Bristow  V.  IVright,  2  DougL  665. 
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Wyatf  against  Bulmei^. 


Although  Uie      A  SSUMPSIT  on  a  bill  of  exchange  against  the  defendant 
eoorideration  j3^  «»  the  acceptor. 

exchange  in        The  bill  was  drawn  by  one  Dolphin,  in  his  own  favour,  for 
its  creation      ^;^  ^^  ^^^  defendant :  which  he  accepted.     It  was  indorsed  by 

mav  have 

l)een  illegal.    Dolphin  to  Stratford,  and  hy  Stratford  to  the  plaintiff. 

yet  that  does       The  plaintiff  proved  the  several  hand-writings  of  the  parties 

acie^to?^^^^^  on  the  bai,  and  there  rested  his  case. 

cept  in  the  The  defendant  gave  in  evidence  that  Dolphin  had  kept  an 

I^d«nd^7  illegal  lottery-office  for  insurance,  and  that  the  bill  in  questioji 

to  coupon  a  had 'been  accepted  by  Bulmer  the  defendant,  on  account  of 

remote^in-       j^gges  in  the  course  of  such  illegal  insurances  in  the  lottery ;  but 

provethecon-  the  evidence  did  not  go  so  far  as  to  establish  any  knowledge  in 

fideration  on  |{|q  plaintiff  of  the  original  transaction,  or  of  the  consideration 

t\'hichhebad  _  .'^   ..„ 

it,  unless  he  of  the  bill. 

can  be  im-  Upon  this  evidence,  however,  as  given,  Le  Blanc,  Serjeant, 

tSr^il  for  *«  defendant  contended,  that  having  impeached  the  original 

transaction,  transaction,  it  gave  him  a  tide  to  call  opon  the  plaintiff  to  prove 

to  hSlSS!^  Ihe  consideraUon  given  by  him  for  the  bill. 

prify  to  it  EyBE 
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Evas,  Chief  Justice,  said,  he  did  not  carry  the  rule  so  iar  as        1797. 


Wyatt 


stated  by  the  defendant's  counsel :  and  that  he  held  the  circum- 
stance of  the  original  transaction  being  contrary  to  law  (pro-  ^'t^t 
vided  the  security  was  not  declared  to  be  void  by  law)  did  not,  Bujumbb. 
where  the  action  was  by  a  remote  indorsee,  necessarily  call 
upon  him  to  prove  the  consideration.  The  indorsement  was 
of  itself  primd  facie  evidence  of  a  good  consideration  ;  and  if 
the  defendant  meant  to  call  upon  the  holder  to  prove  the  con- 
sideration, it  would  be  necessary  to  implicate  him  some  way  in 
the  transaction,  or  to  shew  some  degree  of  privity  or  knowledge 
respecting  it. 

If  therefore  this  case  stood  on  the  circumstance  only,  of  its 
having  been  given  on  account  of  illegal  insurance  in  the  lottery, 
he  should  have  thought  it  insufficient  to  give  the  defendant  a 
right  to  call  on  the  plaintiff  to  shew  the  consideration :  but 
there  was  a  farther  circumstance  in  this  case,  which  was,  that 
the  bill  was  drawain  the  year  1793 :  he  was  of  opinion,  that, 
coupled  with  other  circumstances,  did  make  it  necessary  for  the 
plaintiff  to  give  evidence  of  the  consideration. 

The  plaintiff  gave  evidence  to  that  effect,  and  had  a  verdict 
to  the  amount  of  the  bill. 

Shepherdf  Seijt.,  and  Onshw^  for  the  plaintiff. 

JLe  BlanCy  Serjt.,  for  the  defendant. 

In  the  case  of  Nbwbt  v.  Smith,  before  Lord  Kbwtov,  Sittings  before 
Michaelmtu  Term  1788,  which  was  an  action  by  the  indorsee  of  a  promissory 
note  against  the  maker,  his  Lordship  mled,  that  the  defendant  should  not 
be  allowed  to  go  into  eyidence  to  shew  the  original  consideration  of  the 
note  illegal,  unless  he  could  likewise  shew  the  holder  (the  plaintiff  in- 
dorsee) a  party  to  that  illegality ;— except  in  the  cases  of  gaming  and  osury^ 
where  by  statute  the  securities  are  declared  to  be  to  all  intents  and  porposea, 
void.    Vid.  1  T.  Rep.  40.  8  T.  Rep.  78. 
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CouPEY  against  Henley^  Whale,  and  WebsTOiu 

A  constable  is  i  ■  "iHIS  was  an  action  of  assault  and  (ake  iraprisonnieiit. 
?n  tik'nl^?      JL       The  case  on  the  part  of  the  plaintiff  wst,  that  the  de« 

person  into  femlant  Whale^  (who  had  worked  with  the  pbintiff,  who^iivB  a 

custody  for  a  ga^yer,)  having  come  to  demand  some  wages  which  the  plaiatiff 

unless  he  is  '  thought  him  not  entitled  to,  and  being  extremely  insoten^ 

present  at  the  ^  scuffle  had  taken  place,  and  the  plaintiff  threw  him  down  aid 

time,  and  >n-  .      .  «• 

terposeswith  hurt  Ilim. 

aYiewtopre-      Some  time  after  which  Henletf  and  Webster^  as  eonstableii 

oTth^e^flM^i  had  come  to  the  plaintiff 'chouse  and  violently  taken  him  into 

but  if  an         custody,  without  any  warrant  or  other  authority,  and  kept  fani 

hf^neXand  ^'^^  ^  Metid  had  come  forward  and  become  aaswerable  for  faia 

a  wound  has    appearance. 

been  giTen,         T^g  defence  was,  that  Whale  had  received  a  Wow  id  the 

vrnicb  tnere  is 

reasonable       scuffle  from  the  pkiotiff,  and  a  &11  hi  consequence  of  it ;  it  was 

ground  to  supposed  he  had  received  a  wound  which  might  have  been  fiUal^ 
cn5^n*a™*^  and  that  the  defendants  Henley  and  Wthsier^  as  constables, 
felony,  the  were  warranted  by  law  to  take  the  party  into  custody^ 
raay  take  the  ^^^  constables  were  not  present  when  the  affray  happened, 
party  who  has  but  wefe  sent  for  ;  and,  on  the  representation  made  to  then, 
wJund  hito  *^^^  ^^^  plaintiff  into*  custody ;  which  the  plaintiff's  counsd 
custody  with-  contended  by  law  they  could  not  do. 

outawarrant       Eyre,  Chief  Justice.    There  is  no  doubt  that  by  law  a  coa- 
L  ^^-^  J     stable  is  not  warranted  to  take  a  person  into  custody  for  a  mere 
assault,  unless  he  is  present  at  the  time,  and  interposes  with  n 
view  to  prevent  a  breach  of  the  peace.     But  I  should  hold^  that 
if  an  affray  has  happened,  and  a  blow  or  wound  has  been  re- 
ceived likely  to  end  in  a  felony,  that  will  authorize  the  con- 
stable to  take  the  party  into  custody  without  any  warrant; 
but  in  such  case  it  should  appear  that  there  was  ground  and 
foundation  Jor  such  a  supposition  that  a  felony  was  likely  to 
ensue  :   for,  as  on  the  one  hand,  by  forbidding  a  constable  to 
take  a  person  into  custody  without  a  warrant,  where  death  was 
likely  to  ensue  in  consequence  of  a  blow  given,  a  murderer 
might  escape ;   so  by  allowing  the  ill-grounded  or  malicious 
suggestions  of  the  constable,  or  any  other  person  who  might 
give  him  information^  to  justify  a  constable  to  take  a  person 

into 
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into  custody,  great  injury  might  be  done  to  individuals.    The       1797. 
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ground  ought  therefore  to  appear  sufficient  and  satisfactory, 

such  as  may  afford  reasonable  ground  to  the  constable  to       ^"^^ 

believe  a  felony  would  probably  ensue ;   for  if  the  grounds  are      Hbnlkt. 

frivolous,  or  such  as  it  appears  he  himself  hardly  credited,  he 

will  be  liable  to  an  action  of  false  imprisonment  if  he  proceeds 

in  the  arrest. 

In  the  present  case  I  think  there  was  not  such  an  assault  or 
blow  given  as  could  justify  the  imprisonment ;  for  the  act  of 
the  constable  himself  shews,  that  he  did  not  consider  it  in  the 
light  of  an  injury  likely  to  be  attended  with  serious  conse« 
quences,  or  from  whence  a.  felony  was  likely  to  ensue ;  for  he  [  5^2  ] 
consented  to  enlarge  the  plaintiff  on  a  person's  becoming  bound 
for  his  appearance ;  which,  had  he  apprehended  a  felony,  he 
would  not  have  done. — ^The  plaintiff  must  have  a  verdict 

Shepherdy  Seijt.,  and  Espinasse,  for  the  plaintiff. 

I^.  Blanc  and  Khowfys  for  the  ddend&nt. 

Ai^cKtr.  Aunrnwa^  Sittings  after  Miduieimai  Term,  176& 
Tail  -was  an  action  of  assault  aud  fiilse  iraprisonmeat  against  the  d^ 
fendant,  who  justified  as  a  constable. 

Law  for  the  defendant  objected:  that  the  plaintiff  had  not  shewn  the 
action  commenced  within  six  months,  according  to  (he  statute  24  Geo,  8. 
€.44.  ^8. 

Lord  KcNTON  orer-ruled  the  objection  on  this  distinction,  ThatUie 
defendant  acted  eolfire  oJficH^  and  not  tnrtato  tfieU;  and  said,  that  it  had 
often  been  held  that  a  coqstable  acting  eohre  qficH  W98  not  protected  by 
the  statute  ^  where  the  act  committed  is  of  such  a  nature  that  the  office 
gives  him  no  authority  to  do  it,  in  the  doing  of  that  act  he  is  not  to  be  con- 
sidered is  an  officer :  but  where  a  man  doing  an  act  within  the  limits  of  his 
official  authority,  exercises  that  authority  improperly,  or  abuses  the  dis- 
cretion placed  In  him,  to  such  cases  the  statute  extends.— The  distinction 
Is  between  the  extent  and  the  abuse  of  the  authority. 


•^ 
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LENT  ASSIZES 
AT  CHELMSFORD. 

CORAM  HEATH,  JUSTICE. 


Pitch  against  FrrcH. 

Under  a  claim  FTIRESPASS  for  breaking  and  entering  the  plaintiff's  dote 
cirtfmfSi  ^^  Steeple  Bumsiead  in  Essex. 

iheinkabii^  l^be  defendant  jnstified,  that  all  the  inhabitants,  ft^  of  tlie 
anit  of  a  pariish  of  Steeple  Bumsteady  had  by  custom  a  right  t(>  plaj  at 
S^ce  i^Lta  ^11  times  of  the  year,  at  all  kinds  of  lawful  games  and  pastimes 
party  in  the  said  close.    He  then  averred  that  he  was  an  inhabitant ; 

riffhTrentdl^a  ^^  ^^^^  ^^®  trespass  was  committed  in  the  exercise  of  a  lawfbl 
tenement        pastime,  &c.  prout  ei  bene  licuit. 

parish  *which  ^*'®!'^  ^^^  *  °®^  assignment  (a)  "  of  unnecessary  and  ex- 
he  used  occa-  cessive  damage,'' — ^and  Not  Guilty  pleaded. 
th^°^'/h  d'd  '^'^^  evidence  as  to  the  inhabitancy  was,  that  the  defendant's 
not  actually  father  lived  in  an  adjoining  parish,  but  that  he  rented  a  but- 
rendeyr'Mwi  cher's  shop  in  the  parish  of  Steeple  Bumsteadj  where  he  and 
wiU^upport  ^^^  defendant  came  regularly  twice  a  week,  for  the  purpose. of 
the  custom.—  selling  their  meat. 

luiras  a?tgS  '^  ^*«  contended  by  the  plaintiff's  counsel,  that  this  was  not 
to  use  a  piece  such  an  inhabitancy  as  could  justify  the  defendant  under  the 
llFm^'to^^  title  of  an  inhabitant  within  the  custom,  which  should  be  con- 
another  for  a  fined  to  those  only  who  dwelt  within  the  parish. 
^^o"^"  he  must  *^^'  Justice  Heath  ruled  that  it  was.— His  Lordship  said,  it 
use  it  for  such  was  like  the  case,  where  by  custom  a  right  was  claimed  of 
purpose  in  a  dipping  at  a  well;  in  which  case,  a  defendant,  circumstanced  as 
P^roper^ay,     ^he  present,  could  be  justified  in  going  there.— So  of  a  seat  in 

otherwise  he    the  parish  church. 
will  be  consi- 
dered a  tres- 
PMser.  (a)  Vid.  8  Term  Rep. 

•[  644  ]  tpon 
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Upon  (he  issue  on  the  new  assignment,  the  excessiye  and  nn-        1797. 

necessary  injury,  the  evidence  was,  that  the  locus  in  quo,  which        

was  the  soil  and  freehold  of  the  plaintiff,  having  been  let  to  run       JL^^ 
to  grass,  which  the  plaintiff  had  mowed,  the  defendants  had       Frgb. 
gone  into  it,  trampled  down  the  grass,  thrown  the  hay  abouty 
and  mixed  gravel  through  it,  so  as  to  render  it  of  no  value. 

The  counsel  for  the  defendant  contended,  that  if  the  right 
was  established  for  the  inhabitants  to  play  at  any  games  in  the 
close,  the  defendants  were  justified  in  removal  of  any  obstruc- 
tion  to  the  free  exercise  to  the  enjoyment  of  the  right  they 
claimed;  and  so  were  justified  in  throwing  the  hay  about  in 
the  manner  stated. 

Heath,  Justice.  The  custom  appears  to  be  established. — 
The  inhabitants  have  a  right  to  take  their  amusement  in  a 
lawful  way.  It  is  supposed,  that  because  they  have  such  a 
right,  the  plaintiff  should  not  allow  the  grass  to  grow.  There 
is  no  foundation  in  law  fer  such  a  position.  The  rights  of  both 
parties  are  distinct,  and  may  exist  together.  If  the  inhabitants 
come  in  an  unlawful  way,  or  not  feirly,  to  exercise'  the  right 
they  claim  of  amusing  themselves,  or  to  use  it  in  an  improper 
way,  they  are  not  justified  under  the  custom  pleaded,  which  is 
a  right  to  come  into  the  close  to  use  it  in  the  exercise  of  any  [  M5  ] 
lawful  games  or  pastimes,  and  are  thereby  trespassers.  His 
Lordship  therefore  left  it  to  the  jury  to  say,  Whether  the  de- 
fendant had  entered  the  doae  in  the  fiur  exercise  of  a  right,  or 
in  an  improper  way. 

The  jury  found  for  the  plaintiff,  that  it  was  used  in  an  im- 
proper way. 

ShejOierd,  Serjt,  Oarrow^  and  Marryai^  for  the  plaintiff.    ' 
PabneTf  Seijt,  and  Lawa^  for  the  defendant. 
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SSrff^'  MAaaiorr,  G%wk.  againm  HammoM^ 

Where  a  party  fTIHiSr  waB  an  action  fiir  money  had  akid  received;  av^  was 
dilir^and  at  -"'-  brought  to  reeover  Utfk  a  sum  of  monajt  wUtai  the 
the  time  he  is  plaintiflThad  paid  to  the  defendant  under  the  following  circum- 

e^d^e  The  plaintiff  (who  was  an  attorney)  had  employed  the  de- 
^ich  would  fendant  in  the  year  1792,  as  his  stationer,  and  had  become  in- 
claka,  hut  debted  to  him  to  the  amount  of  7/.  Soon  after  the  plaintiff 
does  not  aTail  left  the  kingdom,  and  on  his  return  the  defendant  had  been  nn- 
andl^ys^the  ^^^  ^^  necessity  of  suing  him :  after  that  action  *had  been  pro- 
money  so  ceeded  in  for  some  time,  the  present  plaintiff  settled  the  cause  by 
sh^Tnot^-  pajing  the  debt  and  giving  a  cognovit  for  the  costs ;  this  was 
terwardsbe  done  in  the  beginning  of  Michaelmas  Term  1796^  with  a  stay 

aUowed  to  re-  ^f  execution  till  the  23d  of  November. 
coTer  it  hack 
in  another  action. 

•[MT]  The 
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The  costs  not  having  been  paid  purtnant  to  the  cogn&vii,       llfffs 

the  present  defendant  signed  judgment,  and  was  pro<>»edkig        ": 

to  execution,  when  the  present  plaintiff  set  up  a  receipt  as       ^^J^^ 
having  been  given  by  the  present  defendant,  prior  to  the  bring-     EAurttm. 
ing  of  his  action  against  the  present  plaintiff,  and  which,  was 
a  receipt  dated  the  25th  of  November,  1792^  in  full  of  all  de« 
mands. 

The  present  defendant  insisting  it  was  a  forg-ery,  and  re- 
fusing^ to  allow  the  money  so  paid,  the  plaintiff  paid  the  whole; 
and  the  present  action  was  brought  torecover  it  back. 

Lord  Kenton,  on  the  case  being  opened,  asked  Gibbs  (of 
counsel  for  the  plaintiff)  whether  he  thought  the  action  main- 
tainable. 

Cfibb9  contended  thaiii  was  within  the  case  of  Moses  Y.WFar» 
laney  2  Burr.  1005.;  where  the  plaintiff  having  been  ordered  to 
pay  a  sum  of  money  by  an  inferior  court,  was  allowed  to  re- 
cover it  back  in  assumpsit. 

For  thedefendant  was  relied  the  case  of  Brown  v.  M^Kinally, 
Espin.  N.  P.  Cos.  BU.  Sfi  Geo.  3.  p.  S77^  where  Lord  Kenyon 
had  ruled,  that  where  a  party  sued  on  a  claim  which  he  knows  to 
be  unfounded,  pays  it  voluntarily  and  with  notice,  the  money  sa 
paid  cannot  be  recovered  backia  assumpsii. 

Lord  Kenyon  said,  that  the  case  of  Moses  v.  M^Farlane  had  £  648  ] 
gone  flir  enough  ;  but  that  it  was  clearly  distinguishable  from 
the  present.  In  that  case  the  plaintiff  had  been  allowed  to  re- 
cover back  money  adjudged  to  the  defendant  in  the  Court  of 
Conscience,  not  on  the  footing  of  the  merits,  but  that  from  the 
natnre  of  the  jurisdiction  of  the  Court  below,  the  plaintiff 
eould  not  avail  himsdf  of  a  legal  defence :  but  in  this  case  the 
preset^  plaintiff^  at  the  time  the  former  action  was  brought^ 
must  have  been  possessed  of  that  instrument  npon  which  he 
now  grounded  his  claims,  and  on  which,  had  he  relied,  the  pre- 
sent defendant  could  not  have  recovered  against  him.  His  Lord- 
ship added,  if  after  an  action  has  been  brought^  and  the  plain- 
tiff has  recovered,  the  defendant  on  grounds  like  the  present 
was  to  be  allowed  tocommence  an  action  to  review  a  cause  al- 
ready tried,  every  cause  would  be  tried  twice ;  ^^  interest  reipyb^ 
Uca  ut  sit  finis  Utium.^^  Proceedings  at  law  are  sufficiently 
expensive;  thia  would  be  to  add  to  them  infinitely;  the 
inconvenience  would  be  immense.  The  plaintiff  must  be 
called. 

Gibbs  and  Reader  for  the  plaintiff. 

Garrow^ 
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1797.  Omrow  and  Espinasse  for  the  defendant. 

Within  the  next  four  days  (a)  Gibbs  moyed  for  a  new  trial, 

M^^ilfnH      ^^  cit^  ^  ^9e  of  Uvesey  ▼.  Rider^  Easter^  89  Geo.  3.  where, 
RAMrroir.     on  a  similar  motion,  he  stated,  the  Court  had  he! ^  such  ao  action 
maintainable. — But  the  Court  concurred  in  opinion  with  hit 
Lordship,  and  refused  the  rule. 
Vide  Knibbs  y.  Hally  Vol.  1. 84. 

(c)  Tid.  7  Term  Rep.  tea. 
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^••^g^^  MOLTON  q.  t  agamat  HARRia. 

The  memo-     FTIHIS  was  an  action  of  debt,  brought  to  recover  two  penhit* - 

^1^^*^    X  ties  given  by  statate  5  Am.  c.  1^  for  kiUiog  game ;  not 

has  ben  re-     bdng  qualified. 

girtered,  is         f£Y^  defendant  pleaded  the  general  issue,  and  relied  that  he 

not  evidence  fii  j  .        ^  ^   a  i-«ti 

of  the  COD-      was  qualified  bjr  estate  to  kill  game. 

feats  of  soch  To  prove  this  qualification,  he  gave  in  evidence  th^pay- 
^SeSnol^Gt  ment  of  rents  by  several  persons  who  held  houses  under  him 
hasbeengiven  to  the  extent  of  the  qualification ;  but  all  of  them  appeared  to 
£te^7^  havefirM  become  tenants  to  him  from  Michaelmas  1796;  tfie 
prodoce  the  title  under  which  he  claimed  this  property  was  (as  appeared  by 
convejruice.  u,^  receipte  made)  a  conveyance  firom  a  Mr.  FeUowes,  whose 
nfece  he  had  married  in  the  ilfarcA  preceding. 

The  counsel  for  the  plaintiff  contended,  that  the  conveyanae 
was  fiaudulent,  and  done  with  a  view  to  give  him  a  fictitious 
qualification  to  kill  game ;  and  that  it  would  appear  so  by  the 
deed  of  settlement  made  on  defendant's  marriage. 

To  prove  the  circumstance  they  called  Mr.  Wal/brdj  whd  was 
attorney  to  the  defendant;  but  not  being  able  to  get  the  fitist 
firom  himj  Oarraw  proposed  to  give  in  evidence  the  mettiorial- 
f  650  ]  of  the  conveyance  as  registered ;  and  contended,  that  aa  the 
deed  was  in  the  hands  of  the  defendant,  such  inferior  evidence 
would  be  sufficient. 

Lord 
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Lord  Kenton  asked  if  notice  to  produce  it  had  been  gtTeH ;       1797* 
and  on  being  answered  in  the  negative,  ruled,  that  no  notice     .S"^ 
having  been  given  <o  produce  the  deed,  no  proof  whatever  of       J^Sm 
its  contents  was  admissible  by  any  other  evidence.  BAmais. 

The  plaintiff  was  nonsuited. 

Garrow  and  Park  for  the  plaintiff. 

Erskinewikd  Mingay  for  the  defendant. 


BouLAGER  against  Talleyrand.  M^l^lk. 

THIS  was  an  action  otassumpiit  on  an  inland  bill  of  ex-  it  Is  not  n^ 
change  drawn  by  the  defendant  on  one  Siapksy  in  fevour  ^*?!?J  ^  !^ 
of  the  plaintiffl  <^ani£iid 

The  plaintiff  proved  the  hand-writing  of  the  defendant^ and  IwU^eK- 
Doi|-paynient  by  Siapki;  and  there  rested  his  case.  Sefwij^MBi 

Park  for  the  defendant  insisted,  that  the  plaintiff  having  laid  fpr  ntecSk 
in  his  declaration,  that  the  bill  was  protested  and  notice  given,  if  ittescSont, 
was  bound  to  prove  it.  .  r    it  mosI  be 

It  was  answered,  that  although  it  was  settled  that  in  tto  V^^"^^ 
case  of  a  foreign  bill  of  exchange  protest  must  be  set  oat 
and  proved,  it  was  otherwise  in  the  present  ca$e,  the.  bill;Qa 
which  the  action  was  founded  being  an  inland  one  f  and  Gak  v. 
Walshy  5  T.  R.  239,  was  cited  in  support  of  the  firmer  po- 
sition ;  jfrom  whence  it  was  inferred  it  was  not  necessary  in  the      r  fi5f  I 
case  of  an  inland  bill,  and  so  being  not  of  substance,  need  not  / 
be  proved. 

Lord  Kenton  said,  that  protests  in  the  case  of.uidand 
bills  of  exchange  were  of  substance,  inasmuch  as^  under  the 
several  statutes  by  which  they  were  given,  they  were  necessary, 
in  order  to  entitle  the  holder  to  interest  and  costa;  and  he  wap 
therefore  of  opinion,  that  though  the  want  of  the  protest  only 
affected  the  interest  and  costs,  and  not  the  note  itself  the  plain- 
tiffhavingset  out  a  protest  and  notice,  which  involved  in  it 
the  consequential  claim  of  interest  and  costs,  was  bound  to 
prove  them,  although  it  was  not  necessary  to  set  it  out  in  the 
ease  of  an  inland  bill  of  exchange,  except  for  the  consec|iieooes 
itinvblved.  .     . 

It  afterwards  appeared,  that  in  feet  a  protest  had  been  made^ 

which 


«M 


CASES  AT  NISI  PRIU8, 


mr. 


BOOUMIVR 


Tauupcmiio. 


whidi  ifM  givm  in  evidenee  fa) ;  and  to  Aispense  wkh  Ae  neoea- 
■Hy  of  notice,  the  plaintiff  called  Stapks  the  drawee,  to  preve 
that  he  had  no  efftNcts  of  the  drawer^s  in  his  hands. 

The  plaintiff  recovered. 

Erskine  and  Mcintosh  for  the  plaintiff. 

ParAfor  the  defendant. 

Vide  Borough  v.  Perkins^  1  Salk.  ISO.  ^arrit  ▼.  Benson^ 
1  S£n  910,  Stat.  9  and  10  fF.  S.  c.  17 ;  and  3  &  4>^im.  c.  9. 

(c)  Bailey  on  Bills,  111. 


-    f»lfl. 


Wboreoa&ds 

fendfuit'inia 

ioint-aclimi 

WUljttdr 

mstttMby 

tbs^frhas 

Sleailody  the 
efendanl 
who  has  suf- 
fered ju^- 
menthy  oe- 
faultisagood 
witness  for  the 
other  defend- 
ant 1^0  has 
pleaded.-*- 
The  mereact 
of  making  an 
inventory  or 
drawing  a  no- 
tice, &c.  is 
not  such  an 
intermed- 
dling as  will 
subject  a 
party  to  an 
action. 
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Ward  agatnsMlAYDON  and  Ventom. 

THIS  was  an  action  of  trover  for  the  carriage-part  of  i 
chaise. 

Haydon^xme  of  the  defendants,  let  judgment  go  bj  defiralt; 
and  Ventomi  the  other  defendant,  pleaded  the  genend  issue.   . 

Hie  case  on  fhe  part  of  the  plaintiff  was,  that  lie  had  sent 
the  carriage  in  question  to  the  yard  of  one  Pyatt,  a  coach-maker, 
to  be  repaired ;  Pyall  had  been  indebted  to  Haydon^%  mother 
ibr  rent,  and  he  by  her  direction  bad  made  a  distress  on  the  pre- 
mises, and  Ventom  was  the  broker. 

The  plaintiff  relied  on  the  law,  that  the  carriage  was  not  dis- 
trainable,  being  in  the  yard  of  the  coach-maker,  and  proyed'a 
demand  and  refusal. 

The  defence  was,  that  the  distress  was  taken  by  Hat/don 
only,  and  that  Ventom  merely  assisted  as  a  broker  in  making 
the  inyentory,'but  never  had  the  possession  or  disposal  of  the 
carriage,  which  had  always  remained  in  the  possession  of  Haj/' 
don;  and  that  his  answer,  when  applied  to  by  the  plaintiff,  was 
a  mere  disclaimer  of  any  power  over  it,  and  referring  him  to 
JSaydoH. 

To  prove  these  facts,  the  counsel  for  the  defendant  Veniom 
proposed  to  call  Ilqydon,  the  other  defendant. 

Erskine  objected :  that  Hat/don  was  not  an  admissible  wit- 
ness; he  contended  that  there  could  be  but  one  assessment  of 
damages;  that  either  of  the  defendants  might  be  called  ppoP 
for  the  payment  of  the  whole. sum  to  be  recovered^  and  the 
'Costs  of  the  issue  as  well  as  those  incurred  on  the  assessment  of 

damages ; 
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damages;  Hag^don  therefore  woaldbeliabletO'theoiMb  iacato 
of  a  verdipt  against  VerUom^  which  ke  would  save  if  by  his  evi«* 
dence  he  could  procure  a  ¥erdiet  ftir  Venlom. 

Lord  Ken  YON  said,  that  when  the  poialwas  first  opened,  be 
rather  thought  JBaydon  was  an  ineompetent  witness;  but  on 
further  consideration,  he  did  not  see  how  he  was  interested  in 
the  question,  aahe  tboii|^  JBaydoH  was  n6t  bound  to  pay 
the  costs  of  the  issue  tried  s^inst  Vcaiom  the  other  «b- 
fandant. 

His  Lordship  added,  Suppose  one  defendant  thinks  fit  to 
plead  several  long  special  pleas^  and  Make- a  long  record^  and 
has  a  verdict  against  him,  ea«  defendants  who  havosuflbred** 
jqdgment  by  debuU  be  called  upon  to  pay  all  the  costs?  I  have  ' 
some  doubts  on  the  poinjt,  but  yet  I  think  such  defendants 
would  not  be  liable ;  at  aU  events,  if  a  vepdiot  went  in  fevxwr 
of  the  defendant  wfaa  had  pleaded^  Ae  plajntSff  would  net  bo 
liable  to  the  costs  of  him  who  hm  suffered  judgment  by  de* 
fault;  and  his  Lordship  cited  a  case  firom  JSomer  to  thai 
effect;  and  tb^rafore  held  Mi^fioH  to  he  an  admissibla  wit< 
nassy  who  was  accQidiqgly  praduced^  and  proved  defeedeat^a 
case. 

In  summing  up,^  his  Lordship  told  the  jury,  that  in  order  to ; 
charge  the  defendant  Veniom  in  this  action,  it  would  be  neces- 
sary to  prove  that  he  had  taken  some,  part  respecting  the  goods, 
or  interfered  with  the  disposition  of  them;  but  that  the  mere 
act  of  making  an  inventory  by  direction  of  the  other  defendant, 
and  drawing  a  notice  which  the  othdr  signed,  was  not  sufficient 
to  subject  him  to  this  action. 

The  defendant  Veniom  had  a  verdict. 

Erskine  and  Espinasse  for  the  plaintiff. 

Gibbs  for  the  defendant. 


1796. 

Waeb 
HATfioir. 
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Waapord  agairM  Ddcliess  de  Pisirim. 


June  7th. 

THIS  was  en  action  ofuMtrmnfiDfer  goods  sold  ind  de.  Where  «e 
livMMifl  .hasbtii^efa 

livered.  imrried-ire. 

Plea^  that  the  defendant  was  covert  of  the  Duke  de  Pietwe.  iiiu»afo- 


reneataroad,  bnt  deelared  Ms  iatentfrou  of  Tetomfaig  ia  a  diort  thnp,  but  his  aet^d»Besa» 
9ie  wife  is  liable  for  debts  contracted  in  the  hushsiHN  absence. 

1  The 
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^^*  Tb#  eTidenee  in  support  of  this  plea,  ettaUidied  tlie  fiwt  of 

Walvokb     ^  marriage,  and  further,  that  the  Duke,  wlio  was  a  Ibreigtier, 

«tfs*Mi       had  gone  abroad  in  the  year  1793,  and  had  not  stnce  returned ; 

'*"'*  during  that  interval  the  Duchess  had  kept  house,  and  paid  bills 
fer  goods  fbrnished  on  herowv  account  and  in  her  own  name; 
but  the  witness  who  proved  those  facts  said,  that  the  Duke  on 
his  going  abroad  had  proposed  to  remain  abroad  only  lor  iiur 
months,  and  as  the  witness  believed,  had  not  abandoned  his  in« 
tention  of  returning  to  this  country,  though  he  had  not  as  yet 
done  so. 

Upon  this  evidence  Lord  Kbnton  ruled,  that  the  defcndant 
was  liable.  His  Lordship  said,  the  present  case  came  within  the 
principle  of  the  old  common  law,  where  the  husband  had  ab« 
jttffod  the  realm>-ir  the  hurfmnd  had  beeki  absent  for  some 
tiaM,  and  then  returned  and  paid  bills  c6ntraeted  by  the  wUb 

[  990  J     jn  iijg  absence,  and  again  left  the  kingdom,he  shouldholdflMwife 
sot  liiible :  but  here  was  a  desertion  of  the  kingdom^  and  an 
absence  of  some  years ;   he  was  no  loiigeir  doittfeiled^  liefe, 
and  in  the  interval  his  wife  was  supplied  with  Aose  afrtkles; 
if  she  was  not  to  be  held  liable  for  debts  contnietM  %ader 
such  circumstances,  she  might  be  starved. — His  Lorddiip added 
that  some  modem  cases  had,  in  his  opinion,  gone  too  tuti  '  • 
The  plaintiff  had  a  verdict. 
Oarrow  and  Gaselee  for  the  plaintiff. 
£ffMic  for  the  defendant. 

Post,  587. 


SITTINGS  AFTER  TERM  AT  GUILDHALL. 


JmH$  15th.  Hamson  Assigncc  of  PiNGO^  again$t  Harrison  * 

Adakiathe  |r|^HIS  was  an  action  otassumpsii  by  the  plaintiff,  as  the  as- 
hoiue,who       A   signee  of  PiVigo,  a  bankrupt. 

reesivsi  da-  The  defeiidant  admitted  the  petitioning  creditor's  debt  and 
Jj^^^7or  ^  ^^  ^^  bankruptcy,  but  denied  that  the  bankrupt  was  a  trader 

§m  whidnis  lecetres  the  monsy,  and  has  a  commivion  on  such  receivts,  and  employs  the 
money  lie  so  reeeiTes  in  discouDtiog  hiUs  or  notes  for  his  own  henent»  is  not  ascnveaer 
inthin  the  meaning  of  the  bankrupt  laws. 

within 
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within  the  roeaDinj^orthebankruptlaws.— The  evidence  .of  the 
trading  was,  that  Pingo  was  a  clerk  in  the  Custom-house ;  that 
he  frequently  took  debentures  for  merchants,  and  received  th^ 
*money  for  them,  which  he  kept  in  his  possession ;  that  he  had  a 
commission  on  the  receipt  of  the  money ;  and  that  with  the 
money  so  received  he  discounted  bills  of  exchange  or  notes  for 
his  own  benefit. 

The  plaintiff's  counsel  contended,  that  this  made  him  a 
^rivener  within  the  bankrupt  laws,  and  so  liable  to  be  made  a 
bankrupt. 

Lord  Kenyon.    It  is  impossible  to  suppose,  that  every  man 
who  receives  the  money  of  others  into  his  possession,  and 
makes  some  kind  of  use  of  it,  thereby  becomes  a  scrivener : 
such  a  doctrine  would  subject  parties  to  the  bankrupt  laws,  to 
whom  the  law  never  intended  them  to  extend;  it  would  extend 
to  the  stewards  and  receivers  of  landed  property ;  in  fact  to 
every  person  in  business.    When  the  statute  passed,  the  busi- 
ness of  a  scrivener  was  well  understood ;  the  statute  had  those 
particular  persons  in  view,  persons  who  eo  nomine  carried  on 
the  business  of  scriveners.    The  acta  relied  on  to  constitute  a 
scrivener  must  apply  to  persons  who  used  to  act  as  they  did; 
not  where  a  person  receives  and  pays  money  as  the  bankrupt  in 
the  present  case  has  done.    I  am  therefore  of  opinion,  thatthe 
supposed  trading  set  up  in  this  case  is  not  a  trading  within  the 
meaning  of  the  bankrupt  laws,  and  that  the 
Plaintiff  must  be  nonsuited. 
Erskine  and  Onslow  for  the  plaintiff. 
Law  and  CHles  for  the  defendant. 


1797. 

^▲M$olv 

againti 
HikaRisoif. 
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George  against  Claggett  and  Pratt. 


C557] 


ASSUM  PSIT  for  goods  sold  and  delivered.  where  a  fac- 

Plea  of  non-assumpsit  and  set-off.  toraeihgoods 

This  action  was  brought  by  the  plaintiff,  who  was  a  clothier  andUie'bii)^r 
at  Frome^  in  Somersetshire^  to  recover  from  the  defendaals  a  ^^  notice 
sum  of  142/.  beimr  the  value  of  a  quantity  of  woollen  goods  kJiI^Jm.^* 


belonging  to  the  plaintifl^  which  had  been  sold  to  the 


eP^^  beinfQoIji 
e   de«  factor,  t&e 


..fiictordianiie 


COOMi 


to  him  a  principal^  aad  it  is  a  jgb^  wmwer  to  an  action  hroug hlby  the  fctal  ipiiacipii 
is  indebted  to  the  buTflr  of  tho  goods,  aad  that  he  Dolds  them  ior.sttc&  d( 


the  factor  is  indebted  to  the  buyer  of  the  goods,  aad 
PartIV.— Vol.  I.  X 


fendants, 
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1797.       fendttntSy  by  Measre.  Rich  and  Ueaptfj  who  wtre  bis  fiietort.-p-- 

— —        The  plaiotiff  darned  a  right,  as  principal,  to  teoover  the  price 

iuaSmH       *^^  ^^  hands  of  the  buyer,  the  money  not  having  been  actualiT 

Claoobtt.     paid  over  to  the  factors  before  the  bringing  of  the  present 

action. 

This  right  Iras  denied  under  the  following  circumstanees  s — 
Hich  and  Heaptf  were  the  fiictors  of  the  plaintiff,  with  a  itl 
eredon  eommission  t  but  they  also  dealt  largely,  and  sold  goods 
on  their  own  aoconnt ;  the  goods  which  they  sold  as  foctors,  and 
on  their  own  account,  were  sold  indiscriminately ;  and  theusnal 
credit  was  19  months. 

In  the  latter  end  of  the  month  of  Septemher  1795,  one 
Dehalle^  who  was  a  tobacco  broker,  bought  a  quantity  of 
tobacco  from  the  defendants ;  for  which  he  paid  then  with  aa 
acceptance  of  JRtcA  and  Heafy^  of  which  Dihalk  was  the  in* 
dorsee. 

The  defendants  being  possessed  of  this  bill,  bongfat  a  Invge 
£  558  ]      quantity  of  woollen  goods  from  Mieh  and  Beapy  on  the  ISth 
of  Oi^ober  1795,  to  the  amount  of  1200/.  at  19  months'  credit. 

Part  of  these  goods  had  been  cenRigntoents  from  the  plaintiff 
to  Rich  and  Hespy  as  his  foctors;  but  they  and  the  other  goods 
were  delivered  without  any  distinction  by  JSteA  and  Htmpjf; 
the  bill  of  parcels  was  made  out  in  their  names ;  neither  did 
the  defendants  knew  that  any  part  of  the  goods  were  t^e 
plaintiff's. 

In  November  of  the  same  year  Rick  and  Heapy  became 
bankrupts.  The  time  of  credit  not  being  then  expired,  nor 
the  goods  paid  for,  the  plaintiff  gave  notice  to  the  defendants 
that  the  goods  were  his,  and  claimed  the  price  of  them  ;  his 
counsel  relying  at  the  trial  on  the  case  of  Esicott  v.  Mil- 
ward^  Co.  B.  Li.  936.  as  establishing  that  he  bad  by  law  a  right 
so  to  do,  and  was  eptit|ed  tp  the  aaiouot  of  them  in  the  hands 
of  a  purchaser. 

On  the  other  side  it  was  contended,  that  the  d^^id^nts  h^d 
dealt  with  JS/rA  and  /ffajE7y  as. principals;  the  bill  of  parofls 
was  in  their  names,  nor  was  i|  posisible  th^t  tb?y  conld  know 
any  thing  of  the  plaintiff;  ih^t  they  tberefo^'e  hfi4  a  right  to 
consider  Rich  and  H^pj/  9»  their  d^orsi,  and  tq  9et  off 
against  that  del^  the  Ml  ^  e^^i^  qf  whwh  tHejF  were  Md* . 
ers,  and  of  which  Rich  and  Heapy  were  the  acceptors. 

Lord  ILbvvov  rukd  that  the  defi^anta  ir^ra  entitled  %^ 

hold  the  goods :  that  the  defen(}ants  having  dealt  with  JRtcft  and 

2  Meapy 
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Heapy  as  principals,  should  not  be  turned  round  by  the  plain-        1797. 


Gboegb 


tiff*s  setting  up  himself  as  principal,  and  considering  them  only 
as  hisfectors :  that  he  had  in  a  case*  before  him  adopted  a  simi-  ^1^7 
lar  principle,  founded  on  a  determination  of  Jjord  Mansfield —  Claoobtt. 
viz.  That  where  a  fiictor  deals  for  a  principal,  but  which  prin«  *[  ^^d  J 
cipal  does  not  appear,  and  the  fiictor  delivers  the  goods  in  his 
own  name,  if  the  person  dealing  with  the  fiidaron  his  own  ac- 
count has  any  demand  against  the  factor,  he  has  a  right  to  con- 
sider the  factor  as  the  principal,  and  to  set  off  any  demand  he 
may  have  against  the  fiictor^  against  the  value  of  the  goods  so 
sold ;  and  that  such  would  be  a  good  answer  to  any  action 
brought  by  the  principal  for  the  price  of  the  goods. 

His  Lfordship  therefore  ruled,  that  the  defendant  was  entitled 
to  a  verdict ;  which  was  so  found  by  the  jury. 

ErskineyGarrom^MAfF.WaUantbrikmflLBiniAt. 

Gibbt  and  Gileg  for  the  defendantt. 

In  the  next  term  (a)  a  new  trial  was  moved  for  on  the  (Hurt  of 
the  plaintiff:  the  Court  €^  King's  Bench  were  of  opinion  tlkat 
the  law  was  as  ddivered  by  the  Lord  Chief  Justice,  and  die* 
charged  the  rule. 

(a)  S.  C.  7  Term  Rep.  369. 8  Str.  1 198,  Skrimikirei*  JUkrUm, 
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SITTINGS  AFTER  TERM. 
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Where  there 
ha^eheen 
oiutual  deal- 
ings helweea 
|iwties,miid 
money  paid 
on  account, 
if  the  party 
who  has  so 
paid  the  tno* 
ney  infiists 
that  it  was  an 
overpayment, 
and  means  so 
to  set  it  off, 
he  most 
make  it  the 
object  of  a 
special  notice 
of  set-off. 


[561] 


Hampton  against  Jarratt. 

THIS  was  an  action  for  goods  sold  and  delivered. 
The  defendant  pleaded  the  general  issue,  with  notice  of 
setoff. 

The  set-off  was  in  the  common  form  (a),  ^  (bat  the  plaintiff 
was  indebted  to  him  in  a  larger  Sum  than  that  claimed  by  the 
plaintiff,  to  wit,  in  100/.  for  money  had  and  received,  100/.  for 
goods  sold  and  delivered,"  going  through  the  common  counts 
of  the  declaration. 

That  part  of  the  defendant's  case  upon  which  he  meant  to  rely 
in  support  of  his  set-off  his  counsel  proposed  to  make  out  in  the 
following  manner.  The  defendant  had  for  a  considerable  time 
before  dealt  with  the  plaintiff,  and  had  paid  him  several  bills 
for  articles  furnished  by  the  plaintiff,  in  the  course  of  his  trade 
to  the  defenclant.  These  bills  the  defendant  now  pretended 
to  have  been  over-charged,  and  liable  to  very  considerable 
deduction;  and  these  overpayments  he  proposed  to  prove,  and 
to  set  off  against  the  demand  claimed  by  the  plaintiff  in  the 
present  action. 

This  was  opposed  by  the  plaintiff's  counsel,  on  the  ground 

that  the  accounts  upon  which  these  payments  had  been  made 

having  been  settled,  the  accounts  could  not  now  be  opened; 

.  but  that  if  they  could,  it  should  have  been  hiade  the  object 

of  a  special  set-off,  and  could  not  be  claimed  under  the  general 

-  notice. 

It  was  answered  by  the  defendant's  counsel,  that  this  was 
money  paid  by  mistake,  and  would  have  been  recoverable  under 


(a)  Vid.  post,  569,  Ord  ▼.  lUapini. 


the 
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the  general  money-counts ;  and  so,  under  a  similar  clause  in  the        1797. 
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notice  of  set-off,  could  be  given  in  evidence  as  money  had  and 

received  to  the  party's  use*  "nfg^f 

Eybe,  C.  J.  said,  he  was  of  opinion  that  it  could  not  be     Jaebatt. 
given  in  evidence  under  the  common  notice  of  set-off.    It  was 
taking  the  plaintiff :by  surprise;  and  if  the  .defendant  meant  to 
have  availed  himself  of  it,  it  should  have  been  the  object  of  par« 
ticular  notice. 

His  Lordship  therefore   rejected  it,  and  the  plaintiff  re- 
covered. 

Cockelly  Seijt.  and  Espinasse  for  the  plaintiff. 

Shepherd^  Seijt.  for  the  defendant. 
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!!^;  CASES 

ARGUED  AND  RULED 

AT 
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IN 
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SECOND  SITTINGS  IN  TERM. 

j[JJ^*5U[»  Elsam  against  Faucett. 

In  an  action     fTlHIS  was  an  action  for  criminal  conversation  with  the  plain, 
for  crim.  con.       ■      Aiepy^  «,:#• 
evidence  of        -■-    tiff  »  Wife, 
misconduct  Plea,  Not  Guilty. 

MlSLqwnTto  '^'"^  defendant  relied  on  the  general  ill  conduct  of  the  plain- 
herconnexion  tiff's  wife;  that  she  was  in  the  practice  of  walking  the  streets  as 
f '*daS*  \^  *  common  prostitute,  under  which  circumstances  her  first  con- 
not  admis-  nexion  with  the  defendant  began,  and  that  she  had  afterwards 
8ib]e.^A^        gone  on  the  town. 

by  the  woman  The  plaintiff's  witnesses  proved  the  case. — Oibbs  for  the  de- 
previous  to  fendant  was  proceeding  to  cross-examine  into  the  fact  of  Whe- 
with  the^dc^"  ther,  after  her  elopement*  from  her  husband's  house,  she  had 
fendant,  is  not  gone  into  lodgings,  and  conducted  herself  as  a  prostitute  ? 
Su^tSS  i  Gorrow  objected  to  this  examination, 
^amaci^  Qu. 

et  v'MBMker  v.  Morie^j  Bull.  N.  P.  88. 
♦[  568  ]  Per 
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Per  Ijotd  KiHYoir.    The  question  cMlDot  be  anked  s   evi-        1797. 
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dence  of  loose  conduct  or  criminality  with  otberfi,  M  bavidg        ^^ 
eloped,  for  example^  before  the  commission  of  the  feet  ccMft-       ^Zui 
pkined  of  by  the  present  action,  may  be  admissible  in  mitigation      FAuonr* 
of  damages;  but  acts  of  subsequent  miscondoct  cannot. 

To  prove  that  the  plaintiff's  wife  bad  not  been  seduced  by 
the  defendant,  but  that  she  had  solicited  him,  and  enticed  him 
into  the  connection% 

Gibbs  proposed  to  read  a  letter  written  by  her  la  the  de- 
fendant« 

This  was  objected  to. 

Lord  Ken  YON  was  of  opinion,  that  the  letter  having  been 
written  before  the  time  when  the  criminal  facts  of  the  case  had 
been  proved  to  have  been  committed,  was  admissible. 

The  plaintiff  had  a  verdict. 

Erskincj  Garrow,  and for  the  plaintiflf. 

Gibbs  and  Kidd  for  the  defendant. 


LAST  SITTTNGS  IN  TERM. 


[564] 


LoYD^  Executrix,  against  Finlayson.       .  Mmuh^^ 

TTTROVER  for  a  quantity  of  wearing  apparel.  i^  m  ac4ie» 

X      Plea  of  Not  G  uilty.  ^J  •»  ««««- 

The  goods  in  question  had  belonged  to  a  sailor  of  the  name  not  be  called 
6t  Forester y  and  on  his  going  a  voyage,  bad  been  left  by  him  in  upon  to  shew 
Ibe  care  of  the  de(((ndanf,  with  directions  to  keep  them  tilf  he  tatorisd!^^ 
was  paid  a  demand  due  to  him  by  Forester. — ^The  defendant  unless  there 
therefore  claimed  to  retain  them  under  this  right.  ne^tm^i^ 

tt  was  stated  that  Forester  had  died  at  Naples;  and  the  executor, 
plaintiff,  with  whom  he  had  letl  his  will  and  power,  had  proved 
the  will ;  after  which  she  demanded  the  clothes ;  which  being 
refifsedf,  the  present  action  was  brought 

Tfte  admission  of  the  defendant,  that  he  had  the  goods^  was 
proved,  and  a  demand  and  refusaT;  and  there  the  plainfiff 
rested  his  case. 

Garrow 
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[565] 


Garrow  for  the  defendant  objected  :  that  the  plaintiff  having 
declared  as  executrix,  she  ought  to  prove  that  the  testator  was 
dead,  and  so  that  she  was  complete  executrix. 

Erskine  for  the  plaintiff  answered,  that  as  there  was  do  (dea 
of  ne  ungues  executor  on  the  record,  it  was  unnecessary. 

Lord  Ken  YON  ruled,  that  as  the  only  plea  in  the  record  was 
on  the  merits,  which  were  thereby  put  only  in  issue,  the  de- 
fendant had  admitted  the  plaintiff's  right  to  sue,  so  that  the 
production  of  the  probate  of  the  will  was  under  such  circum- 
stances sufficient  evidence,  as  well  of  the  death  of  the  testator 
as  of  the  plaintiff's  right  to  support  the  action. 

The  cause  was  afterwards  referred. 

Erskine  and  Marryati  for  the  plaintiff. 

Garrow  for  the  defendant. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


Where  a 
power  of  at- 
torney is 
giyen  as  part 
of  a  security, 
it  is  not  revo- 
cable. 


Walsh  against  Whitcomb. 

THIS  was  an  action  of  assumpsit  for  work  and  labour,  goods 
sold  and  delivered,  with  the  common  counts. 

Plea  o(  non-assumpsit. 

The  action  was  brought  to  recover  a  sum  of  money  for  work 
done  by  the  plaintiff,  who  was  a  tailor. 

The  defence  was,  that  fVabh  the  plaintiff,  in  the  month  of 
October  1794,  having  become  insolvent,  had  executed  a  power 
of  attorney  to  one  Barker^  together  with  a  general  assignment 
by  deed,  authorizing  him  to  receive  the  several  debts  due  to 
him  for  the  benefit  of  his  creditors,  and  to  give  proper  receipts 
and  discharges  for  the  same:  and  that  he  had  also  given  Barker 
a  power  to  appoint  a  substitute  or  other  person  to  act  in  his 
room  for  the  same  purposes. 

In  October  1795,  Barker^  in  pursuance  of  the  power  of  sub- 
stitution so  given,  executed  an  authority  to  one  Charles  Hindky. 

JSindley  applied  to  the  defendant  JVhitcomb  for  the  debt  due 
to  Walsh  y  he  paid  it  and  took  his  receipt. 

Some 
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Some  time  after,  Whitcomb  was  again  applied  to  for  payment 
of  the  same  demand,  by  another  person  claiming  under  a  power 
of  attorney  from  Walsh  the  plaintiff.  The  derendant  Whitcomb 
produced  the  receipt  be  had  received  from  Hindlej/^  which  the 
person  who  applied  refused  to  allow  ;  and  the  present  action 
was  brought. 

For  the  plaintiff  it  was  contended,  that  a  power  of  attorney 
is,  from  its  nature,  revocable,  aiid  that  the  execution  of  the  sub* 
sequent  power  of  attorney  was  a  revocation  of  the  former. 

Per  Lord  Ke^YON.  There  is  a  difference  in  cases  of  powers 
of  attorney :  in  general  they  are  revocable  from  their  nature ; 
but  there  are  these  exceptions.  Where  a  power  of  attorney  is 
part  of  a  security  for  money,  there  it  is  not  revocable :  where 
a  power  of  attorney  was  made  to  levy  fine,  as  part  of  a  security, 
it  was  held  not  to  be  revocable ;  the  principle  is  applicable  to 
every  case  where  a  power  of  attorney  is  necessary  to  eflectuate 
any  security;  such  is  not  revocable.  In  the  present  case  Walsh 
assigned  all  his  effects,  &c.  over  to  Barker^  to  whom,  amongst 
others,  he  was  indebted :  the  power  of  attorney  was  made  to 
Barker  to  call  in  the  debts  for  the  benefit  of  the  creditors ;  it 
was  part  of  the  security  for  the  payment  of  the  creditors.  It 
was  therefore  by  law  not  revocable ;  and  the  payment  by  the 
defendant  is  good. 

The  jury  found  a  verdict  for  the  defendant. 

Erskine  and  Lawes  for  the  plaintiff. 

Garrow  for  the  defendant. 
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Owen  against  Gooch. 


TWMtojf, 
July  11. 

When  a  party 
eives  an  order 
foraaother» 
aadatthe 


ASSUMPSIT  for  work  and  labour,  and  goods  sold  and  de- 
livered, with  the  common  counts. 
Plea  of  non-assumpsit. 

The  plaintiff  was  a  paper-hanger,  and  the  action  was  brought  ^^  ^^  ^ 

to  recover  a  sum  of  money  for  work  done  for  the  defendant  in  fojMSSSTuse 

the  course  of  the  plaintiff's  business.  the^oodsare. 

He  proved  the  order  given  for  the  paper  oy  the  defendant,  b2S>nSLlSd 

and  the  work  done.  as  an  agent, 

himself,  unlevi  the  tradesman  refuse  to  deliver  Uitm  to  the  order  of  the  person  for  Jhnm 
they  ut  directed,  but  to  his  credit  who  ordered  them. 

The 
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J797.  The  defence  relied  upon  was,  that  though  the  work  hod  bien 

ordered  by  the  defendant,  yet  that  it  bad  not  been  ordered  ftpr 
himself  but  for  a  person  of  the  name  of  Tippelty  and  bad  be#o 
GoocM.  done  at  TippelTA  bouse  at  Waithamstow^  and  that  (be  plaintiff 
at  the  time  of  the  order  was  informed  that  the  work  was  on 
Tippeir%  account. 

Defendant  having  given  notice  to  prodace  the  fAaintiff's 
book;  on  being  inspected,  the  entry  was,  '<  Mr.  Ttppell^  by  the 
order  of  Gooch.'* 
[  568  ]  The  plaintiff  contended,  that  the  name  of  Tippell  being  pre- 
fixed to  the  order,  was  by  no  means  a  proof  that  tbe  credit  was 
given  to  him,  but  v^as  merely  identifying  the  order;  that 
Tippell  might  be  a  person  totally  unknown  to  tbe  plaintiff,  bet 
to  whom  CroocA  the  defendant  was  certainly  known ;  so  that  the 
goods  must  be  deemed  to  be  ordered  on  GoocV%  credit^  and  he 
be  liable. 

For  the  defendant  it  was  insisted,  that  Gooeh  by  the  cMidef 
appeared  to  be  only  the  agent,  and  tbe  goods  to  btve  bees  tm* 
nished  on  TippeW%  account. 

Lord  Kbnyom.  Tbe  goods  are  ordered  by  GcNirik/  but  at 
tbe  time,  it  is  not  pretended  that  they  were  for  hisdwn  mm% 
they  were  ordered  for  Tippell^  and  the  entry  ie  made  in  bkr 
name :  we  must  keep  distinct  the  cases  of  ordere  give»  by  Ibe 
parties  themselves,  and  by  others  as  their  agenta.  If  the  a»ere 
act  of  ordering  goods  wae  to  n»ke  the  party  who  ordered  tbem 
liable,  no  man  could  give  an  order  for  a  friend  in  the  eo«a4ry, 
who  might  request  him  to  do  it,  without  risk  to  himself.  If  a 
party  orders  goods  from  a  tradesman,  though  in  feet  they  are 
for  another, — if  the  tradesman  was  not  informed  at  the  time 
that  they  were  for  the  use  of  another,  he  who  ordered  them  is 
certainly  liable,  for  the  tradesman  must  be  presumed  to  have 
looked  to  his  credit  only  :  so  if  they  were  ordered  for  another 
person,  and  the  tradesman  refuses  to  deUver  to  such  ptrsen 
credit,  but  to  his  credit  only  who  orders  them,  there  is  4ked  no 
pretext  for  charging  such  third  person  ;  or  if  goods  are  ordered 
.  to  be  delivered  on  account  of  another,  and  after  delivery  the 
person  who  gave  the  order  refuses  to  iDfom  the  tnufesomn  wh# 
[  569  }  the  person  is,  in  order  that  be  may  sue  him,  tinder  sack  circua»4 
stances  be  is  himself  UaUe :  but  wherever  an  order  is  given  by 
one  person  for  another,  and  he  informs  the  tradesman  wbo^tlMil 
person  is  for  whose  use  the  goods  are  ordered^  be  thereby  da^ 
dares  himself  to  be  merely  wax  agent,  and  there  is  no  ibtmdatton 
§09  holding  him  to  be  YvabVe. 
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In  this  case  Owen  the  plaiotiff  was  infonned  of  all  the  eir-        1797. 
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cumstances ;  that  Gooch  was  giving  the  order  for  Tippell;  the 

goods  are  sent  to  TippelFs  house,  and  the  entry  made  in  his      ^^^t 

name.    I  think  there  is  no  colour  for  making  Gpoch  the  debtor.       Gooch. 

The  plaintiff  was  nonsuited* 

Erskine  and  Manley  for  the  plaintiff. 

Gibbs  and  Park  for  the  defendant. 


Oro^  Esq.  against  Ruspini.  TWirfidr, 

ASSUMPSIT  on  a  bill  of  exchange  accepted  by  the  de-  Where  the 
fendant,  which  was  due  some  time  in  the  year  1784.  nMice  of  sei- 

Pleas,  Non'ossumpsiiy  Statute  of  Limitations,  and  a  set-offl  money  paid 
The  set-off  consisted  of  bills  of  exchange  and  promissory  ^  ^t^*^ 
notes  of  the  plaintiff,  which  the  defendant  had  taken  up  or  paid  g^^nllj* 
on  his  account ;  they  were  all  dated  in  the  year  1784.  and  itapp^urs 

Two  objections  were  made  to  the  set-off.     First,  That  in  ^J^^tSS^ 
order  to  entitle  *the  defendant  to  go  into  evidence  respecting  up  promis- 
those  bills  and  notes,  they  ought  to  have  been  made  the  special  [h7pli^^iff^ 
objects  of  a  set-off.  such  general 

Lord  Kentqit  overruled  the  objection,  and  held,  that  they  notice  is  suffi- 
,,_  _         _         •*         -'  -t^     ^t      cient  witbottt 

were  good  evidence  under  the  count  for  money  paid  to  the  setting  out 

plaintiff's  use.  **>«  '^**Li 

The  second  objection  was,  that  though  the  plaintiff's  demand  notice  of  sei- 
against  the  defendant  had  accrued  so  far  back  as  the  year  1784,  off-    Vid^ 
yet  in  fact  he  bad  kept  it  alive  by  having  sued  out  process  ^^1,1^1^  ^^ 
within  the  six  years,  and  continued  it;    but  that  as  the  de-  Jarrait.^* 
fendant  had  not  done  so,  his  demand  against  the  plaintiff  must  ^J^^rosTde- 
be  held  to  be  barred  by  the  statute ;   and  so  not  such  as  could  mands  be- 
demand  a  set-off.  twccnparUet, 

Lord  Ken  YON  said,  that  as  the  transactions  betiveen  the  cruedat 
plaintiff  and  the  defendant  were  all  of  the  same  date,  and  as  the  nearly  the 
bills  seemed  to  have  been  given  in  the  course  of  those  trans-  ^^hiTh' 
actions,  and  for  their  mutual  accommodation,  it  would  be  the  billsaregiven, 
highest  injustice  to  allow  one  to  have  an  operation  by  law  and  ^onld  be 
not  the  other;    and  that  he  would  therefore  hold  the  latter  to  barred  by  the 
be  good  as  well  as  the  former,  and  suffer  them  to  be  set  off.        Snitotio^^'''d 
The  defendant  proved  the  payment  of  the  bills  and  notes  as  the  pUiniiff 

a  set-off,  and  had  a  verdict.  **"  *^«?  th« 

statute  by 
suing  out 

piocessy  but  the  defendant  has  not,  the  defendant  may  neverthelesR  set  off  these  demands. 

Erskine    ♦[  570  1 
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Barclay  and  Proctor  against  Gooch. 


If  a  party 
givesapro- 
miflBory  note 
for  the  debt 
of  anotlier» 
whlehtliecre- 
ditor  aeeepts 
iDpttjoieiit,  it 
tf  atapay- 
mcnt'of 
rnoDOj  to  the 
part5%  use, 
and  nifty  he 
recovered  as 
such. 


[572] 


THIS  was  an  action  of  assumpsit  brought  to  recover  a  i 
of  50/.  on  the  ground  of  its  being  monej  paid  to  the  use 
of  the  defendant.  . 

The  plaintiffs  were  brewers,  and  the  defendant  was  a  pub- 
lican, who  rented  one  of  their  houses,  at  which  a  benefit  dob 
was  held ;  the  members  of  the  club  distrusting  the  credit  of 
Gooch  (the  then  landlord)  the  plaintifis  became  his  security  for 
the  amount  of  the  subecription-money  contained  in  the  box: 
this  amounted  to  50/. 

Gooch  became  insolvent,  and  the  club  called  upon  the  plain- 
tiffs  for  the  money  as  his  security,  and  took  their  note  of  hand 
for  it,  payable  with  interest 

The  question  was,  Whether  this  was  a  payment  of  money 
to  the  iise  of  tfaie  defendant,  on  which  the  plaintiflb  could  recofer 
on  that  count  of  the  declaration  ? 

Mingqy  for  the  defendant  contended,  that  the  giving  a  note 
for  money  due  by  the  defendant,  to  third  persons,  was  not 
sufficient  to  maintain  an  action  for  money  paid,  'laid  but,  and 
expended  to  defendant's  use. 

I^rd  Kenton  held,  that  the  club  having  consented  to  take 
the  note  from  the  plaintiffs,  it  was  as  payment  to  them  of  the 
money  due  by  the  defendant;  it  was  payment  of  money  to  his 
use,  and  so  the  action  was  maintainable. 

The  plaintiffs  accordingly  had  a  verdict 

Erskine  and  Praed  for  the  plaintiffs. 

Mingay  for  the  defendant. 

In  the  next  term  Mingay  moved  for  a  new  trial :  but  the 
Court  agreed  with  his  Liordship,  and  refused  a  rule. 
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JeNDWINE  against   SlADE.  freimesday, 

JuXy  IS. 

THIS  was  an  action  brought  to  recover  damages  on  the  sale  The  putting 
of  two  pictures,  one  of  which  was  said  to  be  a  sea-piece  ^^'^"^jj^^ij 
by  Claud  Loraine^  the  other  a  fair  by  Teniers^  which  the  de«  urtist  in  a  ca- 
fendant  had  sold  to  the  plaintiff  as  originals,  when  in  fact  they  talogaeasthe 
were  copies.  picture,  is  not 

The  defence  relied  on  was,  that  they  were  sold  under  a  cata-  such  a  war- 
logue,  not  amounting  to  an  absolute  warranty,  but  upon  which  ^j|[J|\he 
the  buyer  was  to  exercise  his  own  judgment ;  and  further,  that  party  solting 
a  bill  had  been  filed  by  the  defendant  j  two  years  ago,  to  compel  [f  |^\^^Qt 
the  plaintiff  to  complete  the  sale ;   to  which  he  had  put  in  no  that  he  might 
answer,  but  paid  the  money,  and  that  therefore  he  could  not  ^*|^?^* 
now  seek  to  rescind  the  contract  after  such  acquiescence.  was  not  the 

The  plaintiff's  counsel  answered  this  objection,  by  insisting  ^<w*  of  the 
that  the  name  of  the  artist  put  opposite  any  picture  in  a  cata-  whom  ?t  was- 
logue  was  a  warranty  ;   and  if  *  the  article  sold  did  not  corre-  attributed.— 
spend  with  it,  it  avoided  the  sale ;  and  as  to  the  transaction  in  g|j^  ^  ^^^^ 
respect  to  paying  the  money,  that  the  plaintiff  was  deceived^  pel  the  per- 
but  had  brought  his  action  as  soon  as  he  discovered  the  fraud,  ^"j^ra^^^d 
Several  of  the  most  eminent  artists  and  picture^dealers  were  payment  of 
called,  who  differed  in  their  opinions  respecting  the  originality  ^^Vf  ^^  . 
of  the  pictures.  puto  in  no 

When  the  evidence  was  closed,  ^\^  *"^  '* 

Lord  Ken  VON  said.  It  was  impossible  to  make  this  the  case  ^y*^ 
of  a  warranty ;   the  pictqres  were  the  work  of  artists  some  cen- 1  money,  if  he 
turies  back,  and  there  being  no  way  of  tracing  the  picture  I  j^^^^jjj^^^ 
itself,  it  could  only  be  matter  of  opinion  whether  the  picture  in  Ihe  was  de- 
question  was  the  work  of  the  artist  whose  name  it  bore,  or  not.  I^**^5|*  '^  f^® 
What  then  does  the  catalogue  import  ?    That,  in  the  opinion  shall  not  be 
of  the  seller,  the  picture  is  the  work  of  the  artist  whose  name  barred  from 
he  has  affixed  to  it.     The  action  in  its  present  shape  must  go  having'paid^ 
on  the  ground  of  some  fraud  in  the  sale.     But  if  the  seller  only  the  money,  if 
represents  what  he  himself  believes,  he  can  be  guilty  of  no  cen^?y"i^r 
fraud.    The  catalogue  of  the  pictures  in  question  leaves  thei  discovering 
determination  to  the  judgment  of  the  buyer,  who  is  to  exercise  ^ 
that  judgment  in  the  purchase. 

With  respect  to  the  bringing  of  the  action,  bis  Lordship 
add^,  that  if  any  fraud  has  been  committed  in  a  sale,  if  the 

party 


the  fraud. 
I  673  J 
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1797.  party  comes  recently  after  discovery  of  the  deception,  be  is  not 
«— ^  barred  by  circumstances  having  taken  place,  such  as  were  stated. 
mgainai  ^^^^  cause  was  referred  to  arbitration. 

Sladb.  Erskine  and  Lames  for  tbe  plaintiff. 

Law  and  Fielding  for  the  defendant. 


1574] 


Cross  against  Glode^  Knt.  and  another. 
Sheriffs  of  London. 


The  tMre  FTIHIS  was  an  action  of  trover  for  m  variety  of  artides  of 

^j^!^l^  -L    househoU  fumUore  which  had  been  taken  by  tin  de- 

8«ffi€wai  to  fendanti,  as  sheriffs  o(  London^  under  an  oxeefitfon,  at  the  suit 

saltjeettbeni  of  one  i^rmiell  against  JMbfilirro. 

tion  Hiued  *  There  was  no  dispute,  as  to  the  fairness  or  regularity  of  Ike 

agonal  the  execution ;  but  the  ground  of  the  action  was,  that  the  goods  in 

msbg  theraT  9*>^^'o°  ^^'^  ^^e  separate  property  of  Mrs.  MtmUerOj  and  pnr- 

if  itbeaaiii-  chased  in  the  name  of  the  plaintiff  as  her  Iraslee,  with  htt 

pro^&ai  asoney,  under  an  execution  which  had  issoed  in  Magf  1790 

thev  were  against  Motttiero.    The  taking  in  this  case  was  in  Augmsi  n 

to  a  third  The  plaintiff  proved  by  several  conveyanees  a  separate  pro- 

tn!^?  *. .   perly  in  Mrs.  Montiero^  consisting  of  an  estate  in  Sttssex;  he 

wife,  aad  pcs^  then  called  the  receiver  of  the  estate,  who  proved  two  renit^' 

h*^^\^ti!^  tances  made  on  account  of  underwood  cut  on  the  estate  in 

person.  Sussex  in  the  months  of  Januartf  and  April  preceding  the  exe- 

cutioiu    He  then  proved  tbe  execution  in  the  month  of  Jlfoj^j 

the  inventory  of  the  furniture  then  made,  the  payment  of  the 

value  of  thew,  and  the  execution  of  the  bill  of  sale  by  the 

sheriff  to  Cross  the  plaintiff,  as  trustee  for  Mrs.  Moniiero. 

For  the  defendants  Erskine  stated,  that  he  grounded  his 

defence  to  this  action  on  this:   That  (hough  the  bill  of  sale  had 

been  executed  by  the  sheriff  to  Crossy  possession  bad  never  fol* 

[  575  ]     lowed,  but  that  Montiero  still  con  tinned  in  possession,  and  the 

same  visible  owner  as  before. 

Liord  K&NVON.  Whatever  might  have  been  my  opintoir, 
bad  this  been  a  new  case,  I  must  hold  myself  bound  by  decided 
cases.  The  case  of  Cadogan  v.  KenneH,  C&wp.  439*,  wpfXka  16 
Ihe  present  in  every  point.  Unda«btedly  the  plateliff'  must  be 
beld  to  great  strictneas  of  proof,  as  the  possession  eonfinned  as 

before 
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beibre  the  goods  were  sold ;  but  when  such  change  of  property        1^* 
is  made  out,  the  mere  possession  is  not  sufficient  to  warrant  us        q^q^ 
in  saying  the  goods  shall  be  deemed  the  property  of  the  hus-       mgahut 
band.    The  plaintiflFhas  made  this  out,  and  is  entitled  to  recover.       Gloob. 

The  plaintiflT  accordingly  had  a  verdict. 

Oibbs  and  Park  for  the  plaintiflT. 

Erskine  and  Espinasse  for  the  defendants. 


BoEHM  and  Others  against  Sterling 

and  Others.  J^^^; 

THIS  was  an  action  of  assumpsit  on  a  banker's  check  for  If  a  person 
2444/.  14,.  SikiJ, 

The  case  in  evidence  was,  that  the  defendants  had  drawn  a  check  after 
bill  on  Messrs.  Muilman  and  Company,  at  three  months,  for  ^®  **JjJ^'*  ** 
S444/.  18s.  which  was  payable  on  the  17th  Feb.  1797;  previous  luableconti- 
to  which  time  the  defendants*  deposited  with  Muilman snACo.  ^*!^^*"^®'' 
a  check  on  their  banker  for  the  amount,  payable  to  bearer,  to  circumstance 
provide  for  payment  of  the  bill  in  case  of  their  inability.  ^i^SlPfr" 

The  check  was,  by  mistake,  dated  the  27th  of  Fehruartf  1T9(J,  recovering™ 
instead  of  1797;    and  on  the  flOth  o{  January  1797,  Henry  against  the 
Nantes^  a  partner  in  the  hoiise  or  Muilman  and  Co.  gave  the  such  ch^k. 
check  in  question  in  part  of  a  security  for  a  loan  of  5000/.  ad-  He  is  in  most 
vanced  for  the  use  of  Muilman  and  Co.  hw^the"^ 

The  bill  drawn  by  the  defendants  on  Mifilman  and  Co.  not  check  was 
being  paid  by  them,  the  defendants  were  obliged  to  take  it  up,  ****^i^*^ 
and  they  therefore  stopped  payment  of  the  check  they  had  depo-  fore  defend- 
sited  for  that  purpose ;   and  the  present  action  was  brought  ^n^issued  it. 
against  them  as  the  drawers,  by  Boehm  and  Co,  the  holders  of  MaStr^  s^* 
the  check.  T.R.80, 

On  the  part  of  the  plaintiffs  it  was  contended,  that  the  trans-  JJho^*f'J||^ 
actions  between  Muilman  and  Co.  could  not  affect  the  title  of  a  negotiable 
the  plaintiffs,  who  never  were  bond  fide  holders  of  the  check;  lift^"™^'due 
and  that  the  circumf^tance  of  its  being  dated  eleven  months  be-  takes  it  upon 
fore  it  was  presented  for  payment,  did  not  injure  plaintifi^'s  ^  *'^®  ®^ 
title  by  inference  of  laches  or  suspicion,  as  in  the  case  of  a  bill  from  whom 
of  exchange  payable  at  a  certain  day,  and  yet  negotiated  after  he  receives  it, 
that  day.  IS  the  i^V*^ 

For  the  defendants  it  was  urged,  that  the  plaintiffs,  in  taking  tiesasbetween 


and  the  party 
who  is  liable  on  the  &ce  of  the  instrument, 
the  ♦(;^&T^  \ 
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to  be  drawn,  took  it  under  circumstances  of  suspicion,  which 
i^ai^ti  precluded  them  from  any  other  or  better  title  than  that  of 
Stghlino.  Muilman  and  Co.  to  recover  the  amount ;  and  that  bank-notes 
[  577  j  and  notes  of  country  bankers  did  not  lose  their  neg^otiability 
after  the  dale  on  which  they  are  payable  ;  it  was  because  they 
were  part  of  the  circulating  medium  of  the  country.  But  that 
a  banker's  check  is  not  made  for  the  purpose  of  being  passed 
from  band  to  hand,  being  merely  an  authority  to  receive  the 
sum  specified;  and  if  not  presented  in  a  r^sonable  time,  carries 
on  the  face  of  it  a  suspicion  fatal  to  the  attempt  of  setting  up  a 
better  title  than  that  of  the  person  from  whom  it  was  received. 

Lord  Ken  YON,  after  observing  on  the  mercantile  importance 
of  the  case,  declared  it  to  be  his  opinion,  that  the  plaintifi, 
l>eing  holders  of  the  check  for  a  valuable  consideratioui  were 
not  affected  by  the  transactions  between  the  defendants  and 
Muilman  and  Co. 

His  Lordship  added.  If  it  is  admitted  that  the  holder  of  a 
check  is  not  obliged  to  present  it  for  payment  on  the  veiry  day 
of  its  date,  who  shall  say  what  is  a  reasonable  time  ?  If  this 
cannot  be  fixed,  there  is  in  the  present  case  no  laches  to  impeach 
the  plaintiffs'  right  of  action  against  the  defendants,  though  in 
the  case  of  the  banker's  insolvency  the  holder  of  the  check 
would  inevitably  be  the  loser.  In  many  instances,  a!  party 
taking  a  check  over-due,  may  not  know  whether  it  was  in  London 
or  the  country.    Is  he  therefore  to  presume  fraud  ? 

The  plaintiffs  had  a  verdict. 

Garrow  and  Park  for  the  plaintiffs. 

Erskincy  GilcSy  and  BalmamWy  for  the  defendants. 

In  the  next  terra  (a)  a  new  trial  was  moved  for :  but  the 
Court  of  King's  Bench  agreed  in  opinion  with  his  Lordship, 
and  discharged  the  rule. 

{u)  Vide  7  Term  Rep.  423. 
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Smith  and  Others,  Assignees  of  Staples,  against 

Bowles  and  Others.  jii/^  29. 

THIS  was  an  action  of  trover,  brought  by  the  plaintiflTs  as  whenapartj 
assignees  of  Messrs.  Staples  and  Co.  bankrupts,  to  recover  remits  money 
3000  dollars,  under  the  following  circumstances.  culw^account 

Mr.  Staples  and  the  other  bankrupts,  who  previous  to  their  or  for  a  par- 
bankruptcy  were  bankers  in  London^  had  dealings  with  a  person  p^g,  awl'tiie 
of  the  name  of  Turner^  who  lived  at  Penryn  in   Cornwall,  consignee  be- 
TumcTy  being  considerably  indebted  to  the  bankrupts,  sent  up  J^^gJ/'^j'j 
the  dollars  in  question  from  the  country,  in  part  payment  of  may  be 
bis  debt.    Before  the  dollars  reached  Staples  and  Co.  they  had  stopped  in 
become  bankrupts,  and  had  left  their  house.    The  defendants,  a//ier  where 
who  were  also  creditors  ofTfimcr,  wrote  to  him,  requesting  that  »t "  »  general 
they  might  have  these  dollars  which  had  reached  London^  and  f^^  ^  debtor 
were  then  in  the  possession  of  a  carrier ;   and  they  accordingly  to  his  creditor 
obtained  possession  of  them.    Both  parties  therefore  claimed  hrsdebt""^^^ 
those  dollars  under  Turner ^  who  was  indebted  to  them  both  to  a 
large  amount;  and  the  plaintiffs  brought  the  present  action,  on 
the  grounds  that  the  defendants  had  appropriated  to  their  own  use 
that  money  which  TVimerhadsenttohiscreditors,  Messrs.  Staples 
and  Co.,  towards  the  extinguishment  of  his  debt  with  them. 

Ersldne  for  the  plaintifis  admitted,  that  if  Turner  had  sent  [  579  ] 
goods  from  the  country  to  Messrs.  Staples  and  Co.  and  before 
such  goods  had  reached  their  hands,  they  had  become  insolvent. 
Turner  might  certainly  have  stopped  them  tit  transitu;  but 
contended  that  the  present  case  was  totally  different,  inasmuch 
as  these  dollars  were  money  sent  to  the  bankrupts  towards 
diminishing  a  just  and  fair  debt  formerly  contracted  ;  and  that 
therefore  the  doctrine  of  the  owner's  right  to  stop  in  transitu 
did  not  apply  to  this  case. 

Lord  Ken  YON  said,  he  thought  the  dollars  were  not  counter- 
raandable.  If  they  had  been  sent  on  any  particular  account, 
and  described  as  such,  and  Turner  apprehended  the  bankruptcy 
of  Staples  and  Co.  he  might  have  stoppi^  them  :  but  here  was 
a  remittance  of  money,  not  made  on  a  particular  account,  or  for 
a  particular  purpose,  but  a  general  remittance  from  a  debtor  to 
his  creditor.  There  was  an  appropriation  in  favour  of  persons 
who  were  bondjide  crieditors ;  and  he  was  therefore  of  opinion 
that  the  defendants  had  no  right  to  the  possession  of  the  property 
against  the  assignees  of  Staples  and  Co. 

Part  IV,— Vol.  I.  Y  His 
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1797.  Hia  Lordship  added,  the  first  great  precedent  on  this  point 

*~'~        was  established  by  Lord  Hardwicke^  in  the  case  of  the  late  Mr. 
^1^1       Prescoit,  who  decided,  that  if  a  p^nrson  consigned  ^ocfdi  to 
BoWMS.      another,  and  the  consignee  became  Insolvent  before  the  goods 
came  into  his  hands,  the  consignor  might  stop  them  tn  hwmiUf 
and  recover  the  possession  of  them  by  any  meana  short  df 
felony.    This  precedent  goes  in  support  of  justice ;   for  it  is 
[  S60  ]     dear  that  if  the  consignee  is  not  in  a  situation  to  pay  for  goods, 
the  owner  has  a  right  to  stop  them  before  they  get  to  the  con- 
signee's hands ;  but  if  this  principle  was  apfdied  to  the  preaent 
case,  it  would,  instead  of  supporting,  subvert  the  principles  of 
justice. 

The  plaintiff  hid  a  verdict  for  672/.  the  value  of  the  dMxm. 
Erskifte^  Garrow,  add  Wigley,  for  jthe  plaintiff. 
Imw  and  WaUon  for  the  defendant. 


[581] 


IN  THE  COMMON  I^LEAS. 
SITTINGS  AFTER  TERM  AT  GUILDHALL. 


SpARtNBERGH  agaitist  Bannatyne. 

A  forei^cr  nTIHIS  was  an  action  of  assumpsit^  to  recover  wages  due  to 

borainasUte  j^    the  plaintiff  for  his  service  as  a  seaman  on  board  a  ship 

Ihifcmj^ntey,  called  the  Ciafcrfomo. 

and  uken  oa  Pleas.— Ist,  The  general  issue.— Sd,  That  plaintiff  was  an 

enemy*s'ship,  alien,  born  in  Holland^  out  of  the  allegiance  of  the  King  of 

and  made  a  Great  Britain  ;  that  before  the  commencement  of  the  action 

wrmay^iue  ^^^^  ^*^  *  puWic  and  Open  war  betweisn  the  King  of  Great 

on  a' contract  Britain  and  the  persons  exercising  the  powers  of  government 

h^^Sen  '"^  Holland;  and  that  the  plaintiff,  before  the  commencement 

prisoner,  and  of  the  action,  was,  and  ever  since  had  b6en,  and  still  is,  an 

ronfineracn?  ^"^"^  ^^  ^^®  ^^^^  ®^  ^^^^  Bfftofif.— There  was  a  third  plea 

as  such.  similar 
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to  the  Mdond^  eze^t  omitting  that  be  wm  an  i£en, 
honi  ia  HoUandL 

Replication  to  the  first  plea  joining  isBue.— To  the  second, 
That  he  was^  at  the  time  of  making  the  proauses  and  under- 
tahings,  a  prisoner  of  war,  ia  custody  of  the  forces  of  the  Kiag 
o(  Greai  Briimn  i  and  that,  by  the  eoosent  of  the  officer  cm»- 
manding  his  Majesty's  fi>rces  at  the  island  of  SL  Bekmy  he 
was  retained  and  employed  by  the  defendaal  at  a  seamani  and 
that  he  did  senre  as  sudi  on  board  the  diip  Cakdamay  from 
SL  Helena  »Snemdj  to  the  port  of  London  ;  traversing,  that 
at  the  time  of  commencing  the  action,  or  at  any  time  since,  he 
was  aa  enemy  of  the  King  of  Great  Britain^  or  adhering  to  his 
enemies. — ^A  similar  replication  to  the  third  plea,  and  issoes 
thereon* 

The  case  in  evidence  was^  that  the  {daintiff,  whe  was  a  native 
of  Oldenburg  in  Germany^  was  taken  prisoner  at  the  Cope  of 
Good  Hopej  serving  on  board  admiral  Lucases  fleet,  and  was 
aent  as  a  prisoner  on  board  a  Brituh  frigate;  That  the 
Caledonia^  a  BriHsh  merchantman  then  lying  at  St.  Hdena^ou 
her  homeward'bouad  voyage,  being  in  great  want  of  hands  to 
navigate  the  ship,  the  defendant,  who  was  captain,  applied  to 
the  governor  of  St.  HeUnoj  for  pennission  to  engage  some  of 
the  Dutch  prisoners  ^o  navigate  the  ship  home;  that  the 
governor  gave  him  such  permission,  and  that  he  engaged  the 
plaintiff,  among  others,  to  serve  as  a  seaman  during  the  voyage 
home ;  that  the  |daintiff  accordingly  went  on  board  and  did  bis 
duty  as  a  seaman,  and  was  treated  like  the  rest  of  the  crew 
during  the  voyage  ;  that  on  the  ship's  arrival  at  the  port  of 
London,  he  was  turned  over,  with  the  other  prisoners  taken  on 
board  the  Dutch  fleet,  to  the  commissary ;  and  at  the  time  of 
the  action  brought,  was  in  custody  as  a  prisoner  of  war. 

On  this  case  being  made  out,  the  defendant's  counsel  insisted 
that  the  action  could  not  be  maintained  ;  as  it  appeared  that 
the  plaintiff  was  an  alien,  taken  in  arms  against  the  King  of 
Great  Britain. 

For  the  plaintiff  it  was  answered :  first,  that  he  was  not  an 
alien  enemy  born,  being  a  native  of  Oldenburg^  and  a  subject 
of  a  state  in  amity  with  the  King  of  Great  Britain  i  but  that, 
even  admitting  him  to  be  an  alien  bom,  having  entered  into 
the  contract  by  the  licence  of  the  King's  officer,  that  licence 
might  be  presumed  to  be  granted, by  the  King  himself;  and 
that  a  licence  to  contract,  implied  a  licence  to  sue. 

Y  9i  Eraa, 
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[582] 


C583J 


583 


CASES  AT  NISI  PR1U8,  fcc. 


1797. 

Spaebw- 

BKROH 
BAVRATYlfB. 


f584] 


Eyre,  Ch.  J.  said,  That  it  was  not  abaolatriy  necenary 
that  the  party  should  be  bom  an  alien,  in  order  to  incapacitate 
biro  firom  suing  in  this  country;  for  if  the  right  sued  for  was 
acquired  in  a  state  of  hostility,  or  if  at  the  time  he  sued  be  .was 
reisiding  in  the  enemy's  country,  he  would  bold  him  to  be  an 
alien  enemy,  and  consequently  incapacitated  to  sue.  Buttbiscase 
was  different :  here  a  neutral  is  taken  in  the  act  of  hostility  to 
this  country,  and  quoad  that  act  must  be  taken  to  be  ia  subject 
of  that  power  under  whose  commission  he  acted,  and  conse- 
quently no  alien  enemy.  But  how  did  he  become  so?  Nottin 
consequence  of  any  permanent  character  of  an  enemy,  but  be- 
cause he  had  joined  in  an  act  of  hostility ;  for  this  act  be  re- 
mains in  the  bands  of  the  King;  but  his  being  merely  in  prison 
does  not  make  him  an  enemy ;  while  he  continued  in  the  senrice 
tif  the  enemies,  he  was  an  alien  enemy ;  but  when  that  service 
'  ceased,  he  ceased  to  be  so  too.  Therefore,  as  the  right  for 
which  the  plaintiff  sues  was  acquired  after  he  ceased  to  be  in 
due  senrice  of  the  enemies  of  the  King,  I  think  he  is  entitled  to 
recover. 

The  plaintiff  accordingly  had  a  verdict  for  24/.,  the  nmoant  of 
the  wages  claimed. 

Mankaly  Serft.  and  Espinasse  for  the  plaintiff. 

Shepkerdj  Serjt.  and  Heywood  for  the  defendant. 

In  the  next  term  (a)  the  defendant  moved  for  a  new  trial ; 
but  the  Court  of  Common  Pleas  concurred  in  opinion  with  the 
Chief  Justice,  and  discharged  the  rule  with  costs. 

(a)  Vide  Beionquet  and  PuUer's  Rep.  lOS 
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AT  MAIDSTONE, 
CORAM  EYRE,  CHIEF  JUSTICE. 


Parrot  agamat  Mumford^  Sherivt  of  Ksnt. 

TRESPASS  and  false  imprisonmeDt.  An  ftcUon  for 

Plea  of  Not  Guilty.  SSi«& 

Tbe  action  was  brought  to  recover  damagoB  for  a  supposed  aninst  tbe 
irregular  arrest,  under  a  writ  directed  to  the  defendant  as  Meriffforan 
sheriff  of  Kent  5-  ^^  y^\ii£ 

The  plaintiff  proved  a  copy  of  the  warrant  from  the  de-  after  the  re- 
fendant  as  sheriff,  directed  to  one  Markeiij  who  was  his  officer.  [^™^^ 
The  writ  and  the  warrant  grounded  on  it  was  to  have  the 
plaintiff's  body  on  the  3d  day  of  November,  the  essoign  day  of 
Michaelmas  term.  He  then  proved,  that  he  was  arrested  on 
the  4th  of  November  J  which  was  after  the  return  of  the  writ ; 
that  he  continued  in  custody  until  Hilary  term,  when  a  new 
detainer  was  lodged  against  him.  He  applied  to  the  Court, 
and  was  discharged  by  rule  of  Court. 

Bailey  for  the  defendants  contended,  that  the  plaintiff  had 
not  made  out  his  case;  that  in  order  to  support  this  action,  (he 
sheriff  must  be  connected  with  the  bailiff,  whose  tortious  act  it 
was;  and  that  the  only  tortious  acts  of  the  bailiff  for  which  the 
sheriff  was  liable,  were  such  as  were  done  under  colour  of  his 
oifioe,  and  while  acting  under  the  authority  derived  from  the  [  586  ] 
sheriff.  In  the  present  case,  the  warrant,  which  was  his  au« 
thority,  expired  on  the  Sd  of  November  ;  on  the  4th  his  autho- 
rity was  at  an  end :   on  that  day  the  wrong  took  place,  but 

could 


SB6  CASES  AT  NISI  PRIUS. 

1797.       coa]d  not  be  said  to  be  done  by  colour  of  the  authority  of  the 

sheriflT,  who  had  only  empowered  him  to  act  till  the  3d. 
agabui  '^^^  plaintiff's  counsel  answered,  that  the  doctrine  contended 

MuMFOED.  for  went  the  length  of  maintaining  that  the  sheriff  could  in  no 
case  be  liable,  as  he  could  not  be  supposed  in  any  case  to  conifer 
an  authority  to  do  a  wrong;  but  they  contended,  that  he  was 
in  all  cases  liable  for  the  misconduct  of  his  officers  while  acting 
under  colour  of  an  authority  derived  from  hitn ;  and  that  the 
case  of  Woodgate  ▼.  Knatchbutt^  9  Term  Rep.  148,  and  a  case 
of  Tyte  y.  Glodej  established  this  point.  At  all  events,  they 
relied  that  the  plaintiff,  having  been  in  the  sheriff's  gaol  for 
three  months,  and  being  put  there  vnnongfulty,  the  action  was 
maintainable  for  that  time. 

Eybb,  Ch.  J.  The  true  ground  upon  which  the  sheriff 
in  these  cases  is  held  to  be  liable  «,  that  he  has  thbught  fit  to 
commit  the  ez^ution  of  the  writ  to  another  person ;  and  if  Ae 
has  not  executed  it  properly,  the  sheriff  is  liable.  The  officer 
18  the  servant  of  the  sheriff,  and  executing  process  ^ineettd  to 
him;  if  therefore  he  acts  irregularly,  the  law  subjects  the  sherifi^ 
from  whom  he  derives  that  authority.  Bnt^k^rly  flie  gasler 
is  the  officer  of  the  sheriff;  he  has  received  the  plaintiff  imd 
detained  him^ — I  thinh  this  action  is  mmntdnriile. 

Verdict  for  the  plaintiffs/. 

Shepherdj  Serjt.  and  Marryai  for  the  plaintiff, 

Baiky  for  th^  defendant. 
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Franks  against  Duchess  De  la  Pienne. 

THIS  was  an  action  of  assumpsit  for  a  milliner's  bill.  ^jj^^  *  PJ^ 

The  first  article  in  the  bUl  was  delivered  in  Uie  month  ^To  a 
of  FOffuargfy  at  whieb  time  it  was  proved  that  tlpo  Z)m  de  la  fonmm, 
Pienne^  husband  of  tiie  defendant,  was  in  England^  and  tiiat  he  j^'i^  ^ 
;iBd  Ibe  defendant  lived  tofetber.  ^vntry,  c^n- 

In  the  jear  1793,  the  Duke  left  England  to  serve  ta thecom-  ^^^iSiT 
bined armies,  with  the intonlioB  of retvnuog.  ^ hisi^ 

For  the  pkintiff,  the  «ase  of  Wa^Mrd  <«)  agaiast  the  same  ^^^^  jg;; 
defendant*  was  relied  upon ;  and>lier  coansel  coalewied,  that  S^e  iHUWe 
the  doctrine  then  held  by  Lord  Kenyon  was  decisive  of  the  ^^^ 

PWiwtcase.  furaishSuub^ 

sequent  to  the 
(«)  Aa|e  &I4«  time  her  hu»- 

•  rsiQQi  bMd  left  the 

*[  588  J  kio^om. 
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It  was  answered,  that  in  the  former  case  the  6r8t  Hem  in  the 
bill  was  subsequent  to  the  Duke's  leaving  the  kingdom  ;  the 
plaintiflf  in  that  case  never  dealt  with  the  Duchess  while  the 
Duke  lived  in  England;  and  that,  although  it  might  be  said, 
that  this  being  a  running  account,  and  part  of  the  goods  having 
been  claimed  after  the  Duke  left  the  country,  the  Duchess 
ought  to  have  paid  money  into  Court ;  yet  that  could  not  be ; 
these  were  not  different  contracts,  but  a  continuation  of  the 
same  contract. 

Lord  Ken  YON  said,  the  contract  can  be  divided :  while  the 
husband  resided  here,  the  wife  could  not  be  charged ;  but  when 
the  husband,  a  foreigner,  left  the  kingdom,  the  wife  then  became 
liable ;  and  the  rule  laid  down  in  the  case  of  Walford  against 
the  DMchess  (JntCyp,  554,)  applies.  Had  this  been  the  case  of 
an  Englishman^  who  might  be  presumed  to  have  the  animus 
revertendiy  it  might  be  different ;  but  here  is  a  complete  de« 
sertion  of  (he  country,  and  she  must  be  liable. 

The  plaintiff. accordingly  bad  a  ve;rdict  for  the  amount  of  the 
bill  from  the  time  of  the  husband's  leaving  the  kingdom. 

Garrow  and  Park  for  the  plaintiff. 

Erskine  and  Gibhs  for  the  defendant. 
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ffedMsday, 
Nov.  89. 

What  shall  be 
deemed  a 
suflScient 
notice  to  quit, 
when  the 
commence- 
meot  of  a  te- 
nancy 18  not 
known. 


DoE  ex.  dem.  Phillips^  Esq.  against  Butler.    " 

THIS  was  an  ejectment   for  premises   in    CroxDfKourt^ 
Moorfields. 
The  defendant  rented  premises  of  the  lessor  of  the  plaintiff, 
and  the  rent  having  been  unpaid  for  a  great  length  of  time, 
this  ejectment  was  brought  to  recover  possession  of  tlie  pre- 
mises. 

The  premises  in  question  were  part  of  a  consideraUe  estate 
which  the  plaintiff  had  let;  and  the  defendant  not  having  taken 
them  of  the  plaintiff,  but  of  bis  tenant,  it  was  not  exactly  known 

at 
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at  what  time  his  tenancy  commenced;  and  the  following  notice        1797. 

to  quit  was  therefore  given  :  p"im7fs 
^  William  Butler^  agaimi 

*  Take  notice,  that  I  hereby  require  you  to  quit  and  deliver  Butlbe. 

<  up  to  me  the  possession  of  the  house  and  premises  you  hold  of 

*  me,  situate  in  Rose-and-Crown  Courts  MoorfieldSj  in  the  parish 

*  of  St.  Leonard^  Shoredilchy  in  the  county  of  Middlesex,  at  the 
^  end  and  expiration  of  the  current  year  of  your  teiiancy  thereof, 

<  which  shall  expire  next  after  the  end  of  one  half  year  froip 

<  the  date  hereof.     Dated  this  30th  day  of  June  1796. 

*  J.  Phillips.* 

The  only  question  was,  Whether  this  was  a  sufficient  notice       [  590  J  / 
to  quit,  so  as  to  entitle  the  lessor  of  the  plaintiff  to  recover 
possession  of  the  premises,  no  particular  day  being  mentioned? 

Lord  Ken  YON  held  that  it  was  sufficient ;   and  the  plaintiff 
accordingly  bad  a  verdict. 

Erskine  and  Marrt/att  for  the  plaintiff. 

Garrow  for  the  defendant. 


Ferguson  against- 


THIS  was  an  action  to  recover  damages,  for  suffering  an  Atenantfrom 
house  of  the  plaintiff  to  be  out  of  repair.  '^*"i*^k!!?*'iI 

The  case  on  the  part  of  the  plaintiff  was,  that  the  defendant  to^air  andte 
bad  rented  an  house  of  him,  as  tenant  at  will,  at  a  rent  of  31/.  nantable  re- 
per  annum,  which  he  bad  quitted.    After  the  defendant  bad  Ssto prevent 
given  up  the  possession,  the  house  was  found  to  be  very  much  waste  or  de- 
out  of  repair ;   and  the  plaintiff  had  an  estimate  made  of  the  p*Ji^ll^not 
sum  necessary  to  put  it  into  complete  and  tenantable  repair ;  tosubstantial 
which  sum  he  sought  to  recover  in  the  present  action.  *"**  ^"^j. 

Lord  Kbnvon  said.   It  was  not  to  be  permitted  to  plaintiff  asnew' 
to  go  for  the  damages  so  claimed.    A  tenant  from  year  to  year  '<x>^S>  ^^* 
is  bound  to  commit  no  waste,  and  to  make  fair  and  tenantable 
repairs,  such  as  putting  in  windows  or  doors  that  have  been 
broken  by  him,  so  as  to  prevent  waste  and  decay  of  the  pre- 
mises ;   but  in  the  present  case  the  plaintiff  has  claimed  a  sum 
for  putting  on  a  new  roof  on  an  old  worn-out  bouse :   this       [  591  ] 
I  think  the  tenant  is  not  bound  to  do,  and  that  the  plaintiff  has 
no  title  to  recover  it. 
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BscsrARD  agauut  WcLsr,  Esq.  Sheriff  of  Lincoln. 

^*'li">  *  V^  fTlHIS  was  an  action  on  the  caM  against  the  defendant,  as 
SSSTtaail?      A  sheriff,  for  an  escape. 

the  sheriff  The  writ  was  a  ea.  $a.  against  one  Timothy  Weity  on  a  jodg- 

^^Q^n  ^Bt  of  Eoiier  term^  and  was  r^urnable  the  first  return  of 
foraretomof  Triniiy  tdftuk. 

^mtt  bat  ji^^  plaintiff  proved  the  judgment,  the  issuing  of  the  writ, 
turaiijie^b-  and  the  sheriff's  return  of  the  cqncorpus  ;  he  then  proved,  that 
Jecte  himielf  f^j^  ^  return  of  the  writ  West  was  seen  at  large,  and  that  in 
thewrit  hlu*  Act  he  did  not  go  to  prison  until  the  6th  of  S^plem&er  AUowiag; 
not  been  pro-  .and  there  rested  his  case. 

^Si^  Yaies  for  the  defendant  stated  his  defenee  to  be^Abat  MeMagi 

who  was  an  attorney  for  the  plaintiff  in  the  action  against  Wesif 
had  inclosed  the  writ  in  a  letter  addressed  to  one  Sleigh  wifmU 
iff;  that  he  had  arrested  ^eff,but  that  the  writ  had  never  gone 
into  the  sheriff's  oflBce^  and  of  course  no  warrant  had  been 
made  out  to  Sleigh  as  haiUff  of  4he  sheriff;  he  therefore  con« 
[  ^^  ]  tended,  that  the  sheriff  was  not  liable ;  and  relied  on  ttie  case 
of  De  Manmda  v.  DunJdn^  4  Term  Rep.  119,  in  which  it  was 
resolved,  that  when  a  party  appoints  his  own  bailiff,  he  cannot 
rule  the  sber^  to  return  ihe  writ  (a). 

Lord  Kbnyou  said,  he  subscribed  entirely  to  Uie  law  laid 
down  in  that  case ;  but  added,  that  in  the  present  case,  though 
Ae  plaintiff  cpuld  not  have  adled  upon  the  eheriff  for  H  fletum 
of  the  writ,  nor  was  the  sheriff  bou^  to  make  one,  yet  having 
done  so,  he  bound  him^lf  by  the  retum,  aad  wap  theoafooe  lia« 
14e  for  the  escape. 
The  plaintiff  had  a  verdict. 
Wood  for  the  plaintiff. 
Yates  for  the  defendant 

(s}SBIe95S.  8  Term  Rep.  506. 
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BsLus  against  BsiiN 

THIS  was  an  action  of  debt  on  the  stat.  25  Geo.  2.  c.  36.  for  A  room  in 
keeping  a  honse  for  pnUic  dancing  and  nosic,  witfaoat  ^'f^^J 
having  a  licence.  aoces  are  re- 

The  evidence  on  the  pari  i»f  the  plaintiff  was,  that  Bed^  the  g?}^^]^^^^: 
defendant,  who  kept  a  tavern,  had  a  large  tea-room  in  which  itUnotk^ 
was  an  organ,  and  which  was  open  to  all  persons.  V^^^  solely 

Some  women  of  flie  town  were  called,  who  proved  that  they  i^^is  J^^ 
and  all  persons  of  that  description  were  admitted.  thetMuing 

There  was  some  doubt  whether  there  was  an  organist  regm-  ^e!u  s.^rfs^ 
larlykept;  the  evidence  only  going  to  prove  that  one  XiOiritdb> 
who  was  an  organist,  generally  played  there ;  but  that  others      I  ^w  J 
were  permitted  to  play  if  they  chose  it. 

Mingay  for  tibe  defendant  contended,  that  this  was  not  an  of- 
fence against  the  statute.  This  statute  was  framed  at  a  time 
when  improper  conduct  had  taken  place  at  bouses  of  this  de- 
acription  ;  if  any  room  was  kept  openly  and  avowedly  for  ihe 
purpose  of  musical  entertainments,  it  would  be  within  t]ie 
statute ;  the  music  here  was  but  a  secondary  consideration :  in 
order  to  bring  it  within  the  statute,  it  must  be  kept  expressly 
lor  the  purpose  of  exhibiting  musical  performances. 

Lord  Kenton.  The  construction  ought  to  correspond  with 
the  intention  of  (he  Legislature;  it  is  notice  the  case  of  an 
inn  or  place  of  that  description ;  here  there  was  a  regular  open- 
ing of  the  room,  from  ISasier  to  Michaelmas  /  there  was  an 
oijfanist  who  attended  regulaily ;  whether  he  was  jpaid  or  not, 
makes  no  difference ;  the  true  construction  of  the  act  of  par- 
liament is,  that  this  is  a  room  for  musical  entertainments,  and 
the  defendant  is  therefore  subject  to  tibe  penalty. 

The  plaintiff  had  a  verdict. 

ErsUne^  Garrow,  and  Baikyy€or  the  plaintiff. 

Mingat/^  Gibbsy  and  Setton^  for  the  ddbndant. 
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Tiuin£0^,  Wood  against  Akers. 

A  tot  owiDff  nr^^^'^  ^^^  ^^  action  of  assumpsit^  for  money  lent  and  goods 

by  the  wife  X.  sold  and  deliyered. 

n^bewt^  Plea, ftoii-<w*tiwprf/,  with  notice  of  set-off. 

to  an  action  The  articles  contained  in  the  set-off  were  three  several  sons 

th^?  sb^d  ^^  ^oney^  which  were  stated  to  have  been  paid  by  the  defendant 

alone,  unless  for  the  plaintiff,  and  by  his  direction. — One  of  them  was  a 

he  1^  pro-  sum  of  six  guineas,  stated  to  have  been  paid  to  a  Mra.  Gim- 

thedebtaStor  ^^1/x  ^h>ch  the  plaintiff's  wife,  who  was  a  sister  of  the  de- 

inarria^,and  fendant,  owed  her  for  lodging  before  her  intermarriage  with  the 

The  counsel  for  the  plaintiff  objected  to  the  allowance  of 
this  sum  in  the  present  action,  on  the  ground  that  this  was 
an  action  by  the  husband  alone,  and  the  debt  attempted  to  be 
set  off  was  a  debt  due  by  the  wife  before  marriage ;  for  which 
the  action  should  be  against  husband  and  wife. 

It  was  answered,  that  the  husband  having  ordered  the  mo- 
ney to  be  paid,  had  thereby  made  the  debt  his  own. 

E  YBE,  C.  J.  said.  That  for  a  debt  of  the  wife  dum  sola,  the 
action  must  be  against  husband  and  wife;  and  therefore  could 
r  ^95  J  not  be  set  off  against  a  claim  made  by  the  husband  alone,  and 
for  which  the  action  was  brought ;  but  if  it  appeared  that  the 
husband,  after  the  marriage,  had  ordered  the  debt  to  be  paid, 
he  thereby  made  it  his  own,  and  that  it  could  be  set  off. 

The  defendant  proved  that  the  husband  had  done  so,  and 
was  allowed  the  sum  in  his  set-off;  but  the  plaintiff  had  a  ver- 
dict for  the  residue  of  his  demand. 

Cockellf  Serjt.  and  Espinasse  for  the  plaintiff. 

Shepherdy  Serjt.  for  the  defendant. 
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Doe  ex  dem.  Hunter  et  al.  against  Boulcot  et  al.      A-i^bjr, 

Dee.  I. 

THIS  was  an  ejectment  for  certain  premisses  at  Penton-  Anagreement 
vilU.  foraleweof 

premisses, 
The  declaration  contained  four  counts  on  the  demises  of  though  ander 

Thomas  Hunter.  John  Hunter.  John  Gibson,  and   Thomas  W.jp«r«iii.is 
«.  ,  not  within  the 

bnrewsburj/.  exception  of 

The  circumstances  of  the  case  were  as  follow :—  the  stamp  act, 

Thomas  Hunter  had  become  a  bankrupt,  and  the  defendants  agreed  forbe 

were  his  assignees.     By  a  lease  bearing  date  in  June  1795,  the  a  beneficial 

ground  on  which  the  ^premisses  in  question  were  built  was  de-  tooveirwlchll 

mised  by  a  Mrs.  Lembrick  to  the  bankrupt.    The  premisses  commission 

consisted  of  a  large  house  and  three  smaller  tenements;  the  of  bankrupt, 

''7  proving  p 
three  small  tenements  were  claimed  by  Gibson^  under  a  demise  act  of  bank 


an 


of  the  ground  on  which  they  stood :  to  prove  this  demise,  he  ruptcjcom- 
produced  an  unstamped  agreement  for  the  demise  of  that  part  ous  to  ^'^' 
of  the  ground  leased  by  Mrs.  Lembrick  to  Thomas  Hunter ^  at  time  the  peti- 
31. per  annum;  upon  this  piece  of  ground  the  three  smaller  to^sdlbtac-' 
tenements  had  been  erected ;  and  Gibson  proved  that  they  had  crued,  proof 
been  built  byhim.  SLSJJwyl. 

The  defendants'  counsel  objected 'to  this  agreement  being  not  alone  suf- 

given  in  evidence,  as  it  was  not  stamped.  ficient;  it 

»  /i     ..       1   .   ..i...  «     •        .•  ..* .     shouldalsobe 

It  was  answered  by  the  plaintifis'  counsel,  that  this  was  within  shewn,  that 

the  exception  of  the  stamp  act,  and  did  not  require  a  stamp,  there  was  a 

as  being  a  demise  of  premisses  under  5/.  per  annum^  namely,  ^onin^credi- 

for  31.  *<>r'8  jifebt  at 

For  the  defendants  it  was  contended,  that  that  clause  of  the  thefinTactof 
statute  only  applied  where  the  letting  was  on  a  rack-rent;  but  bankruptcy, 
this  was  a  beneficial  interest,  being  a  building  lease.  *[  596  1 

Eyrb,  C.  J.  said.  He  was  of  opinion  that  this  was  a  beneficial 
interest,  and  so  was  not  within  the  exception  of  the  act  (a) ; 
and  that  the  agreement  therefore  required  a  stamp. 

In  going  into  the  title  under  the  bankruptcy,  the  defendants 
relied  upon  an  act  of  bankruptcy  committed  early  in  the  month 

ia)SlGe0.S,e.S.  «.  S. 

of 
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1^97.       of  December  1796;  the  petitioning;  creditor's  debt  accrued  in 


HUHTBE 


the  months  of  August  and  September  in  the  same  year. 
'ag^t  '^^^  coimsel  for  the  plaintiffs  then  prcK:eedad  to  give  evidence 

BooMOT.     of  an  act  *of  bankruptcy  in  the  April  preceding,  and  proved  an 
*E  507  J      absconding  from  his  dwelliDg-bottse  at  that  time ;  and  then  re- 
lied, that  this  having  preceded  the  petitioning  creditor*8  debt, 
the  commission  could  not  be  supported. 

For  the  defendants  it  was  contended,  that  the  mere  proving 
of  an  act  of  bankruptcy  preceding  the  petitiouiDg  credhor's 
debt,  upon  which  the  present  commission  was  founded^  woidd 
not  be  sufficient,  unless  they  proved  that  at  thai  time  there  were 
debt!  due  by  Hunter^  upon  which  a  commission  could  be  sued 
out. 

Le  BlanCy  Serjt.  as  an  amicus  curtesy  mentioaedy  that  this 
point  bad  been  so  decided  in  the  Court  of  King's  Bencl^  on  a 
motion  for  a  new  trial  from  the  Norfolk  circuity  where  the 
Judge  having  ruled  the  evidence  of  the  act  of  bankruptcy 
only  was  sufficient,  without  proving  a  petitioning  creditor's 
debt  subsisting  at  the  time  of  the  act  of  bankruptcy  com- 
mitted, the  Court  granted  a  new  trial ;  as  otherwise  a  trader 
might  defeat  every  commission  of  bankruptcy  sued  out  agaiast 
bim  (a)< 

Etrb,  C.  J.  said,  This  was  perfectly  new  law  to  him ;  and 
if  it  was  law,  numberless  determinations  in  the  books,  which 
have  been  held  to  be  law,  must  now  be  held  otherwise.  If  the 
[  598  ]  Court  of  King's  Bench  had  held  that  to  be  law,  he  should 
hold  himself  bound  by  it ;  but  it  could  not  afiBci  the  pre^ 
sent  case  as,  from  the  evidence  produced  by  the  defendaat, 
there  appeared  to  be  a  petitioning  creditor's  debt  in  being  at  the 
time  the  first  act  of  bankruptcy  was  committed. 

The  plaintifis  had  a  verdict. 

Ciaj/loriy  Serjt.  Heywoodj  Serjt.  and  Marryatt^  for  the  plain- 
tiffs. 

Shepherd^  Serjt.  Runningtofij  Serjt.  and  fi/itVtas^r,  for  the 
defendants. 

(a)  This  point  was  so  expressly  ruled  bj  Lord  Kenton,  in  the  case  of  Arr- 
ker  V.  Mamdng,  Sittings  after  Trinity  term,  38  G€0.  3.  at  GuffdhaU. 
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Searle  et  al.  against  Keeyes. 

THIS  was  an  action  on  the  case,  for  the  Don-performance  A  writteo  or- 
of  a  contract  ^  £u^  of 

Plea,  non'OSsumpsiL  goods  to  the 

The  declaration  stated,  that  in  consideration  that  the  plain-  fn^J^epareo^^ 
tifis  had  bought  of  the  defendant  twenty  barrels  of  rice,  at  the  in  whoseoure 

the  eoods  are 


price  of  I7s.  per  hundred  weight,  the  defendant  undertook  to  |^|[ 
deliver  that  quantity  ;  and  assigned  a  breach  in  the  non-de-  thein,ba8iif- 
livery.  ficientdcli- 

The  evidence  for  the  plaintiflb  in  support  of  this  declaration  the  statute  ef 
was,  that  on  the  S6th  of  September  one  of  the  plaintiffs  having  ^b^ 
been  at  the  house  of  the  defendant,  the  defendant  told  him  that      f  ^^  1 
he  had  a  quantity  of  rice  to  sell ;  but  there  was  no  evidence  to 
prove  any  contract  made  at  that  time.    The  plaintiffs  produced 
ikn  order  on  Bennet  and  Co.  to  deliver  to  them  twenty  battels 
of  ride,  which  was  signed  by  Keeves ;  and  witnesses  proved 
that  Keeves  had  told  him  that  he  bad  sold  twenty  barrels  of 
rice  to  Mr.  Searle^  at  17i.  per  hundred;  and  that  he  was  a 
fool  for  selling  it  so  soon,  as  the  price  of  rice  had  advanced. 

The  plaintiffs  then  proved  the  delivery  of  the  order  for  the 
rice  to  the  warehouseman  of  Bennet  and  Co. ;  and  that  the  rice 
not  being  then  taken  away  Keeves  on  the  2d  of  Octo&er  counter- 
manded the  delivery  to  Searle  the  plaintiff;  in  consequence  of 
which  Bennet  and  Co.  refused  to  deliver  the  rice  to  Searle^  who 
sent  for  it  on  the  10th  of  October  following. 

The  counsel  for  the  defendant  contended,  that  as  to  this 
count  the  plaintiffs  ought  to  be  nonsuited  :  they  said  that  the 
statute  of  Frauds  in  all  cases  of  sales  of  goods  required  a  note 
in  writing,  specifying  the  terms  of  the  contract;  and  being 
meant  to  guard  against  frauds  in  contracts,  made  it  necessary 
to  specify  particularly  what  the  terms  of  the  sale  were ;  in  this 
ease  there  was  no  specification  of  the  terms;  theonly  evidence  was, 
the  order  for  the  delivery  by  the  defendant,  which  did  not  specify 

'  any 


599  CASES  AT  NISI  PRIUS, 

1797.       any  thing  as  to  the  price,  so  that  it  was  not  a  sufficient  note  in 
J  writing  under  the  statute. 

mgi^i  KruEy  Ch.  J.     The  statute  of  Frauds  does  not  attach  where 

^■•^^«       there  has  been  earnest  or  a  delivery  of  part  of  the  things  sold  : 
I  think  there  has  been  in  this  case  a  delivery  of  the  whole. 
[  600  ]     Keeves  the  defendant   gave  an  order  for   the  delivery  Upon 
Betinet  and  Co.   in  whose    psosession  the  rice  then  was  ;  this 
satisfies  the  statute,  and  the  plaintiffs  are  entitled  to  recover. 
The  plaintiffs  accordingly  had  a  verdict. 
Cockell^  Serjt.  and  Espinasse  for  the  plaintiffs. 
Shepherdy  SerJt.  and  Bailejf  for  the  defendant. 


•Tones  agatnat  Booth  et  al. 

Wheremoney  fHTlHIS  was  an  action  of  assumpsit  brought  to  recover  the 
bM  been  paid  J^  amount  of  the  plaintiff^ 's  share  of  prize-monejr,  as  a  sea- 
thority  to  a  man  on  board  the  Dudgeon  privateer  of  Liverpool^  of  which 
third  perscm    the  defendants  were  the  owners. 

iscomiMiiced  T^^o  captures  had  been  made  by  the  privateer ;  the  share  of 
against  the  the  plaintiff  in  one  was  23/.  13^.  id. ;  in  the  other  29/.  3s.  lOd. 
EaT^pald  it,  ^^^  former  sum  had  been  paid  to  the  plaintiff'^  ^gent ;  and 
a  compromise  this  action  was  brought  to  recover  the  other  sum  of  29/.  Ss.J^fL 
phS^^  The  defence  was  that  one  Thorny  a  slopse'iler  of  Livefj^olj 
sQch  third  bad  made  a  demand,  as  executor  of  the  plaintiff,  (whom  he 
person*  after  gtated  to  be  dead)  on  the  defendants,  and  produced  the  lett^ir^ 
commenced  of  administration  granted  to  him,  and  that  they  had  paid  the 
anda  jud^*8  gum  due  to  the  plaintiff  to  Thorn  in  pursuance  of  such  authbritjf. 
taken  out  to  — They  further  proved  tliat  the  plaintiff  afterwards  returofd  to 
stay  proceed-  Liverpool^  and  that  on  his  return    Thorn  had  arrested  him  apd 

ment^f^^'t  ^^^^  ^'™  *^  '^^'^  ^^^  ^^^'  When  he  was  in  gaol,  he  sent  one 
and  costs,  will  Hughes  (*who  was  called  as  a  witness)  to  endeavour  to  make 
nartv^asa'de-  ^^^^^  ^^^^  '"'"'»  "P^"  which  Thorn  went  to  the  gaol  and  re- 
fence  to  such  leased  the  plaintiff',  on  his  giving  him  a  promissory  note  for 
action.  gg/^  (7,^  m^j  admitting  a  receipt  from  the  <iefendants  by  Thpm 

*[  601  J      for  30/.  the  balance  of  prize-money. 

The  plaintiff,  upon  this,  proved  by  his  attorney,  that  prior 
to  the  time  this  compromise  took  place  between  him  and  Thimj 
the  declaration  in  the  cause  was  delivered,  vli.  in  Fehtukrj/y 

and 
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ami  m  raniHoiis  tehm  mA  befer*  a  j«dge  by  the  defendantg, 
to»  stsy  proceedim»  aa  pajtment  of  debt  and  costo  in  April 
Ittni. 

BvRv^  C.  J.  H t&M  omnmstenoe  of  Ibe^  conf nuaise  haviBs 
taken  place  had  stood  alone,  I  sboQldi  have  been  atrongly  o£ 
opinion  Iftat  it  nadeas  end  of  the  oauae;  bal  haipiag  taken 
place  after  the  commencement  of  the  action,  and  after  a  sam^ 
inons  to  stay  proocedkiga^  apoB  payment  of  deb^  and  cost%  I 
thhik  the  defnidaBtawmdo  righl(tb*9abntil  to  a  verdict  against 
them  and  to  take  their  remedy  against  Thorn.  But  when  we 
consider  that  the  plaintiff  was  in  custody  at  the  time  he  made 
the  agreement,  and  that  too  at  Tftom's  suit,  1  think  it  deserves 
no  countenance  in  a  court  of  justice. 

The  plaintiff  had  a  verdict 

Cockelly  Serjt.  and  Barrow  for  the  plaintiff. 

Shepherdy  Serjt.  for  the  defendants. 


im. 

Booth. 


[602] 


Miller  against  Johnson. 

ASSUMPSIT  for  goods  sold  and  delivered. 
Plea,  General  issue,  and  notice  of  set-off. 

The  case  on  the  part  of  the  plaintiff  was,  that  JUilkr  being 
possessed  of  a  number  of  lottery  tickets,  had  sold  them  on  the 
SOth  of  February  last  to  the  defendant,  and  had  received  in 
payment  a  note  purporting  to  be  a  Bank  o(  England  note  for  50/. 
No.  1791,  dated  Dec.  22, 1795. 

Miller  paid  this  note  to  Da  CoslOy  and  after  having  passed 
through  several  hands,  on  being  tendered  for  payment  at  the 
Bank,  it  was  stopped  as  being  a  forgery. 

The  fact  of  its  being  a  forgery  was  proved  by  a  clerk  of 
the  Bank ;  and  the  present  action  was  brought  to  recover  the 
amount  of  the  50/.  so  paid  by  the  note,  as  the  price  of  the  lot- 
tery tickets. 

To  prove  the  sale  of  the  tickets,  Le  BlanCy  Serjt.  of  counsel 
for  the  defendant,  produced  the  particular  of  the  defendant's 
set-off,  given  in  under  a  judge's  order,  in  which  the  sale  of  the 
tickets  was  mentioned. 

Paht  IV.— Vol.  I.  Z  Eras, 


Tkmr$4M^, 
Dec.  14th. 

An  item  of 
the  plaintiff's 
demand  ap- 
pearing on 
thefa^of 
defendant's 
set-off,  given 
in  under  a 
Judge's  order 
is  not  such  an 
admission  as 
snpenedesthe 
neceasi^  of 
plaintiflTs 
proving  it 


60e  CASES  AT  NISI  PRIUS,  &c. 

1797.  EyrE|  C.  J.  sftid,  It  was  never  the  intention  in  compelling  a 

party  to  give  in  a  particular  under  a  judge's  order,  to  make  him 

^i^wi  furnish  evidence  ^against  himself,  nor  could  it  be  made  such  use 
JoHvsoir.  of;  other  evidence  ought  to  be  given  of  the  fiict,  though  it 
*[  603  ]      stood  on  the  foce  of  the  particular. 

The  defendant  admitted  the  sale,  and  the  plaintiff  had  a 
verdict. 

Le  Blancj  Serjt.  and  WigUy  for  the  plaintiff. 
Shepherd^  Serjt.  and  Henderson  for  the  defendant. 
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PlESLEY  V.  Von  EsOH«  Mondi^^ 

J>ee.5. 

FTIHIS  was  an  action  of  assumpsit  on  a  bill  of  exchange.       Where  an  at- 
I       1^1  •.  tadunenthas 

-^      Plea  nonnOigumpsit.  been  gnmted 

The  plaintiff  proved  the  defendant's  hand  to  the  bill,jHid  aaipitthe 
there  rested  his  case.  jSg^i^  °^' 

The  defendant's  counsel  called  the  brother  to  the^efendant,  Mdl^butwhich 
to  prove  the  case  he  meant  to  set  up  in  defence  of  the  action.    wU^^J^* 

He  was  objected  to,  as  being  one  of  the  defendant's  bail;  aside  on* 
and  the  baU-bond  was  produced.  J^  ^^ 

It  was  answered,-»that  the  production  of  the  bdl-bond  only  the  attaii^ 
proved  the  witness  to  have  been  bail  to  the  sheriff,  not  bail  JJ^^^ 
above ;  that  in  fiM^t  he  had  not  been  bail  above,  for  that  other  curity ;  in 
baU  had  justified.  fft^e?^ 

Lord  Kbnyon  said,  if  this  was  so,  it  should  be  proved  by  the  sheriff  are  not 
production  of  the  rule  for  the  allowance  ci  bail,  by  which  it  «4°"«»*1>1« 
would  have  appeared  what  bail  had  justified.  the  defendant 

The  defendant's  counsel  answered,  that  this  was  in  the  pos-     r  0Q5  n 
session  of  the  pliuntiff,  it  being  served  on  him;  but  they  then 
suggested  that  the  defendant  must  have  put  in  bail  above, 
otherwise  he  could  not  be  in  court,  as  he  could  not  have 
pleaded  till  then;  and  that  of  coarse  the  bail-bond ««r«t  at 

TOL.  i«  Y,  or  VOL.  II.  L  b  ao  »        « 


PlESLEY 
17. 
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1796.  an  end,  the  conditions  being  performed.  His  Lordstiip  then 
ruled,  That  the  production  of  the  bail-bond  did  not  establish 
that  the  witness  was  bail  above,  as  it  could  not  be  inferred. 
Von  Esch.  as  of  course,  that  he  was  bail  above,  because  he  had  been 
bail  to  the  sheriff:  that  therefore,  under  the  circumstances  of 
the  case,  there  was  no  objection  to  his  testimony. 

The  defendant's  counsel  were  then  proceeding  to  examine 
him,  when  the  plaintiff's  counsel  produced  another  rule  of 
court,  made  in  the  cause,  by  which  it  was  ordered,  ^'  That  the 
'^  attachment  which  had  issued  against  the  sheriff^  in  the  cause 
>^  of  Piesley  v.  Van  Eich,  should  be  set  aside  upon  payment  of 
^^  costs,  and  the  attachment  standing  as  a  security^  the  defendant 
^^  havmg  put  in  and  perfected  bail.'' 

Lord  KsNTON.  This  is  a  decisive  objection ;  the  attachment 
is  by  the  rule  produced  in  evidence  to  stand  as  a  security;  under 
[  ^  ]  it,  therefore,  the  sheriff  may  be  called  upon  to  pay  tfie  debt; 
and  if  he  is  compelled  to  pay  it,  he  has  his  remedy  over  against 
the  >vitness  as  bail  on  hb  bail-bond :  this  renders  him  dearly 
incompetent. 

The  witness  was  therefore  rejected^  and  the  plwitiff  had  a 
verdict  for  the  bill. 

Erskvie  and  Wigley  for  the  Pliuntiff. 

Gartom  for  the  Defendant. 


,  Smith  v.  Vale. 

>lainiifir  may    \  SSUMPSIT  for  goods  sold  and  delivered. 
benonsuitcd,  xm.    pica  of  the  general  issue,  with  notice  of  9et*o£^  and 
.^^^^ant^has  the  defendant  had  paid  301.  into  court, 
paid  money         The  defendant  proved  a  set-off,  exceeding  the  amount  of  the 
into  court       plaintiff's  demand ;  upon  which  the  plaintiff  wished  to  be  non- 
suited. 

This  was  opposed  by  the  defendant's  counad^  who  teiited 
that  thedefendant  was  entitled  to  a  verdict,  the  (daintiff  having 
been  precluded  from  the  right  of  being  nonsuited  by  the  de- 
fendant's having,  paid  money  into  court. 
Lord  Kjbnton  said,  that  no  such  operation  could  be  attribated 
'^  >  to  the  paying  the  money  into  court ;  and  the  {daintiff  was  ooa- 

suited. 

Mingay  and  Onslow  for  the  Plaintiff, 
Oarrw)  for  the  Defendant. 

WaAntT 
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SITTINGS  AFTER  TERM  AT  GUILDHALU  !!!?: 

_  WHATEMr 

^    —  «r. 

Hntuttn 
WnATEvr  V.  MsNHBiM  and  Liry.  ,•"* 

ASSUMPSIT  ag^nst  the  defenda^t8  for  goods  sold  and  To  establish  • 
delivered,  charging  them  as  partners,  with  the  (roounon  ^t^!^^^ 
counts.  defendants^  a 

X-wy,  one  of  the  defendants,  suffered  judgment  to  go  by  SS^iiwtSf 
default.    Menheim,  the  other  defendant,  pleaded  fum-assumprii.  out  of  a  court 

The  object  of  the  present  action  was  to  establish  a  partner-  S^*wb^« 
ship  between  the  two  defendants  Levy  and  Menheim  g  which  ^ledcS^daats 
was  admitted  by  the  former,  but  denied  by  the  la(ter.  S^lwwhlit' 

In  Hilary  Term,  1793,  i^  had  been  in^ted  by  Menhebn;  timc^onTwi 
and  being  surrendered  in  discharge  of  his  bill,  he  filed  a  bill  in  ^^y  ^  ^f 
the  exchequer  against  Menheim  for  aa  injunction  and  account,  thaot^!^ 
chai^g  MniArim  with  bebig  his  partner.  ^^^  * 

The  cause  came  on  to  be  heard  hi  December,  1705^  when  estahlisb^ 
the  court  of  exchequer  directed  an  issue  to  try  this  question, —  pannenki^, 
'^  Whether  Levy  or  *  Menheim  had  been  partners  at  any  or  what  ^y^^ 
^  time?"    Tliis  issue  was  tiied;  and  after  a  long  trial  Aere  Aen  tob^s^. 
was  a  yerdiet  found,  ^^  That  a  partnership  had  subsisted  be^    {  ^>)609  ] 
^  tween  Menheim  and  Levy  from  the  99th  of  September,  1791, 
^  to  the  22d  of  January,  1799.*'    Menheim  mo^ed  for  a  nen^ 
trial ;  but  it  was  refused. 

The  goods  for  which  €he  present  action  was  brought,  had 
been  fiimished  to  Le^y  on  Che  25th  of  Nwember,  1792,  during 
th^  time  which  it  bad  been  found  by  the  yer^Ket  that  they  had 
been  partners. 

In  order  therefore  to  eatablish  the  liiMiity  q(  Menheim  on  the 
ground  of  a  partnership  wbenthe  goods  were  «old,the  counsel 
for  the  plaintiff  offered  in  evidence  the  record  of  the  yerdiet, 
10  ^yen  in  the  cowt  of  exchequer  on  (he  issue  directed  for 
the  purpose,  findmg  MenAsim  to  bea  partner  with  Lm>yB^  the 
time  of  tike  goods  sold. 

It  was  strongly  objected  to  by  JMSmMm's  counsel,  on  the 
jgfound  of  the  phuntSff  in  the  present  action  haViag  been  no 
party  to  the  suit  in  the  ex^hequar^  «e  Unit  the  ^yerdlct  diere 
given  was  res  inter  alios  acta. 

Lord  Kbnton  said,  he  was  of  Oj^nton  theft  it  was  admissible 
and  conclusive  evidence  •of  a  aubsirtSng  paitnershii^aC  the  time 
pf  the  goods  sold,  and  4iat  te  ecaiM  no|  preperly  be  deeiped  a 

6  2  matter 


Levy. 
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1798.       matter  inter  alio*  acta,  both  tlie  defendants  having  been  parties 

on  the  record  in  that  suit,  and  it  having  been  open  to  Menheim 

WHATBir     ^^  ^j^^  jgg^^  ^  ^^(j^^  ^j^^  J j^  ^f  ^  partnership  by  every  evi- 

Jtf ENHEiic     dence  he  could  offef. 
1^  I^^  Ken  YON  left  it  however  to  the  jury,  who  found  a  ver- 

dict for  the  plaintiff. 

Erskme,  Garrowy  and  J.  Vaughan  for  the  plaintiff. 
Mingay  for  the  Defendants. 


(  «10  )  Stitt  v.  Waedell.  * 

•On  a  policy  of  ^^ASE  on  a  policy  of  insurance,  dated  the  20th  of  jlugu^ 
SSJ^iJidi  ^  1796,  on  the  ship  Ncpiunc,  at  and  from  fFWleAawR  to  a. 
liberty  to         Michael%  and  from  thence  to  her  port  or  ports  of  dischaiige 
botT  ^ba^    ^^  *^  Channel,  with  liberty  to  sail  to,  touch  and  stay  at  any 
passage:  if     port  or  ports  whatsoever  on  her  passage  out,  particularly  at 
b*  tevMA^    Cork,  without  prejudice  to  the  insurance, 
^mtfaer  into        The  declaration  then  averred  the  loss  to  be  by  capture. 
«^y^"»-       The  plaintiff  proved  the  policy,  and  thbt  the  vessel  bad 
dause,  alie  is    sailed  on  her  voyage  on  the  12th  day  ofSepiemberi  1796:  That 
not  protected    ghe  was  by  bad  weather  forced  into  the  island  of  fFhUeham^ni 
bull/whil^at  Scotland,  where  she  continued  ten  days :  That  she  again  sailed, 
such  port;  if    and  meeting  a  second  time  with  blowing  weather^  was  forced 
avoidsSe*^     into  DubUn,  where  she  continued  three  weeks. 
policy.  The  witness  who  proved  these  fiicts  was  the  mate  of  the  ship; 

and  on  his  cross-examination  he  admitted,  that  while  the  ship 
remained  in  DubUn,  she  had  broke  bulk  and  sold  a  quantity  of 
coals,  with  which  she  was  partly  freighted. 
{  611  ]         Upon  this  appearing  in  evidence.  Lord  Kbnton  said  the 
plaintiff  could  not  recover  under  this  policy.    The  pc^cy  was 
on  a  voyage  from  Whitehaven  to  St.  Michael's,  with  liberty  to 
touch  at  any  port  in  her  passage  out;  but  that  the  liberty  to 
toudi  at  any  port  could  never  be  extended  to  give  him  a 
liberty  of  trading  at  any  such  ports  where  she  happened  to 
touch,  which  in  this  case  she  had  done;  that  would  be  to 
make  the  underwriters  insure  a  voyage  not  in  their  contem- 
plation, and  to  extoid  their  liability  &r  beyond  what  they  pro- 
posed or  insured  against. 
The  plaintiff  was  nonsuited. 
Law  and  Holroyd  for  the  Plaintiff 
Er^kme  and  Park  for  the  Defendant. 

PlKKBRItm 
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PiNKERTON  V.  AdaMS  and  MiLKSR.  .,* 

ASSUMPSIT  by  the  plaintiff  as  indorsee  of  a  biU  of  ex-  ^"'™" 
change  for  1801.  drawn  by  Ginger  on  the  defendants  in  ^^^  "^ 
his  own  fovoiur ;  accepted  by  them,  and  indorsed  by  Ginget  to  t^^^^^j^ 
the  plaintiff.  Deci^! 

Plea  of  fum-anumpsii.  The  defend- 

The  defence  relied  upon  was,  that  the  indorsement  had  ant,  under  the 
been  made  by  Ginger  to  the  plaintiff  on  the  9th  of  November^  general  issue, 
1796,  and  that  Ginger  had'  become  a  bankrupt  six  days  prior  ^y  &^^  in 
to  the  indorsement,  namely,  on  the  3d  of  November,  1796.         JJ^  ^Uof  cx- 

The  defendant  first  proved  an  act  of  bankruptcy  committed  chai^,  ou 
by  Ginger,  on  the  3d  of  November,  1796.  tiSflSSiS 

To  prove  the  time  then  of  the  actual  indorsement^  Ginger  was  indoned 

was  called  ;  and  being  examined  upon  his  voir  dire,  he  admitted  J^^^^beomit 

that  he  had  given  a  counter-acceptance  to  the  defendants  to  a  bankrupt; 

the  amount  of  the  bUU  S^'lSJSS^^ 

no  necessity 

*Gairrow  then  objected  to  his  competence,  on  the  ground  of  pleading 
that,  having  given  a  counter-security  to  Adams  and  MUner,  ^^j^f"®* 
the  defendants,  he  was  interested  in  defeating  this  action,  as    f  M13  \ 
he  would  thereby  be  discharged  fi'om  his  counter-security, 
which  could  only  become  absolute  against  him  on  the  event . 
of  the  defendant  being  compelled  to  pay  the  present  bilL 

Lord  Kbvyom  ruled,  Aat  the  objection  was  sufficient,  unl(^ 
he  was  released* 

He  was  accordingly  released,  and  proved  the  indorsement 
to  have  taken  place  on  the  9th  of  November. 

This  evidence  being  decisive  in  favour  of  the  defendant, 
Garrou)  objected  to  its  admissibility  in  its  present  shape, 
and  contended  that  it  should  have  been  put  on  the  record,  ^nd 
.the  defendant  have  pleaded  that  the  bill  of  exchange  upon 
which  the  action  was  brought,  had  been  indorsed  to  the  plaintiff 
by  the  person  to  whom  it  was  payable  after  such  person  had 
become  a  bankrupt,  and  so  could  not  be  given  in  evidence 
under  the  general  issue. 

Marryat,  on  the  same  side>  swl.  That  when  an  infant  had     L  ^13  ] 
so  indorsed  a  bill,  there  was  a  case  in  fViUon  that  said  it  should 
be  so  pleaded.* 

Lord  KsNTON  said,  he  was  clearly  of  opinion,  that  it  could 
be  given  in  evidence  under  the  general  i^ue  non-^usumpsii,  for 

*  I  have  searched  (br  this,  but  can  find  w  such  case* 

the 
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tfD8«  the  defendant  ^d  not  undertake  to  pay  that  to  which  the 

— ^-*  plamtiff  had  not  a  l^;al  title;  which  was  the  case  here« 

PivKSMTOv       Verdict  for  the  Defendant. 

Adanb  and        Garrou)  and  Marryat  for  the  Plaintiff. 

MiMiBa.         GiUf  for  the  Defendant. 


NosTHiy  and  Lewis  (Assignees  of  Lbysjmd  and 
Ceaoo)  th  Field. 
iVlidbjpodB   f|lHrs  Wat  an  action  ofassumptit  brought  by  the  SttlgnMirf 
l^t^AtM   ^    Leykmd  and  Oragg  to  recorcr  the  Tahie  of  m  ^oantiqr 
liotbdngnudy  Of  H^e. 

the  Kii^  ^  The  wmes  m  question  had  been  ordo^  the  b^ginnbg  of 
gtottsime  the  year  1796  by  LeyJand  and  Oragg,  who  dien  eanied  oo 
^^^'^Sm  tMisinesB  as  wine-merchants  t  and  had  been  eoorignad  to  IheH, 
S^mW'  and  a  bill  for  1901.  drawn  on  LeyUmi  and  Cb.  and  aecqited  bjf 
dSm^^M  them;  the  bills  of  lading  had.been  sent  toThomiotiy  who  was  rat 
beibre  the/  dent  tefs^  and  who  was  partner  with  Penji^Frkmi^waA  Vomwl 
are  icta^  By  the  excise  bw^  twenty  days  are  allowed  after  the  ship 
pi^Mt  of  ittrires^  to  pay  die  dmy^  during  which  ttme  tha  wIms  renria 
the  duties:  or  on  boafdf  If  not  paid  within  that  Ume,  they  are  renacpvtsd  h*» 

^d& toUie  ^^  I^^»  <^^U^'  ^^^^^  ^^^i^  ^"^  ^1^  ^'^^i^  any lase 

proceeds.        them  OO  paying  the  duty^  warehMso^roMni  Sie.}  batlTaot 

then  paid  within  three  montha,  (hey  are  aold^i 

ing  the  duties^  the  overplus  is  paid  over  to  the  i 

Leylamd  and  Oragg  became  bankrupts  after  tte  sMp^s  sr-* 
rival ;  but  before  the  twenty  days  expired,  and  tha  duties  not 
being  paid,  they  were,  on  the  88th  day  of  AOg  last,  nsaiaved 
into  the  King's  cellars. 
[  614  ]  The  assignees  petitioned  to  have  the  wkm  sand  the  asKeilflr 
to  the  customs  was  of  opinion  that  tiiey  were  entitiiidao  theni 
but  it  was  afterwards  agreed  thai  they  shMld  beaofcL 

Hie  agent  for  tine  consignor,  the  day  bj^fiiM  She  tfme 
months  expired,  also  applied  and  endeavouMl  to  get  posws 
sion  of  tbem>  but  did  not  succeed;  and  they  were  soM  am  the 
S23d  of  Febmaryy  ITV^M  the  King's  stores,  by  public aale^ 

Hie  wines  produced  1091.  after  all  deduction^  wiaek  was 
paid  over  to  the  broker. 

The  plamtift  contended  iSmt  the  goods  had  oome  to  ths 
bankrupt,  so  that  the  property  %«8s  divested  ovt  of  the  con- 
signors. 

Lord  Kbnton  said,  he  was  of  opinion  that  the  plaintiA 

were 
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were  not  entitled  to  recover:  the  courts  had  of  late  year^.       1794. 
leaned  much  in  favoiu*  of  *  the  power  of  the  consignor  to  stop         ■ 
his  goods  in  transitu;  it  was  a  leaning  to  the  furtherance  of    ^o^thbt 
justice.    Lord  ffardwick  had  been  of  opinion,  that  in  order  to      Lewis, 
stop  goods  in  transitu,  there  must  be  an  actual  possession  of  ^  ^^^'  ^^ 
them  obtained  by  the  consignor,  before  they  come  to  the  hands      Cragg) 
c^  the  consignee;  but  that  rule  had  since  been  relaxed ;^Wid         ^* 
it  was  now  held,  that  an  actual  possession  was  not  necessary;, 
that  a  claim  was  sufficient;  and  to  that  rule  he  subscribed.    [  *^^^  } 
In  the  present  case  the  bankrupt  had  no  title  to  the  actual 
possession  till  the  duties  were  paid;  until  then  they  wer^ 
quasi  in  custodia  legis;  before  the  sale,  the  agent  for  the  con- 
signors plaimed,  and  endeavoured  to  get  possession ;  that  was 
a  sufficient  stopping  in  transitu,  in  his  opinion^  to  secure  the 
rights  of  the  consignor. 

The  plaintiff  asked  for  a  case,  which  was  granted;  but  i( 
was,  I  believe,  never  afterwards  moved. 

Mingay  and  Park  for  the  Plaintiff. 

GMs  for  the  Defendant. 


Rich  %;•  Pajucbr.  .  Uec^mh. 

rrWIS  was  an  action  <m  a  policy  of  insurance  on  a  ship  where  a  ves- 
-^    called  the  Atlantic,  on  a  voyage  from  London  to  Guernsey,  ^^  is  war- 
fix>m  thence  to  the  coast  oi  Africa;  during  her  stay  there,  ^^ftyof 
and  from  thence  to  the  Westlniies,  warranted  .^^mmcotz  property*  any  neutral 

The  captain  of  the  vessel  was  called  upon  to  prove  the  loss,  ^,1^^'have  at 
He  stated  that  he  had  taken  the  command  of  her  at  Guernsey,  the  com-  ' 
another  ci^tain  having  had  the  command  of  her  from  Lmdm.  ^^^^^^^ 
That  he  had  sailed  from  thence  to  the  coast  of  4firica,  where  every  paper 
she  was  captured  by  a  French  privateer;  and  that  while-  in  JL^^^^^ 
possession  of  the  privateer^  she  had  got  on  a  shoal  and  been  lost,  the  treaty  be- 

He  was  asked.  If  he  had  any  sea-letter  on  board?  and  naS^^^d 
where  he  had  received  it?    He  answered,  that  he  had  a  sea-  that  at  war 
letter  on  board,  which  he  had  received  at  Guernsey  from  a  Mr.  ^i^  England: 
L* Merchant.  *  though  the 

This  sea-letter  was  thus  explained :— By  the  treaty  between  ^^|^^ 
France  and  America,  ships  of  either  nation  are  prohibited  from  caused  by  tha 
sidling  without  a  sea-letter  or  passport,  containing  the  name,  ^^^^t  of  such 
property,  and  bulk  of  the  ship,  &c.  and  such  a  description  of  ^*gig  i 
her  as  should  be  sufficient  to  ascertain  to  what  <»untry  she  be- 
longed :  and  by  the  same  treaty,  if  the  ship  sailed  Mdthout  such 

with 


ei6 


Rich 

r. 

Paskeb. 
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sea-letter,  she  was  liable  to  be  captured  by  ships  or  prirateeis 
belonging  to  the  other  nation. 

Erskme  for  the  defendant  stated  his  defence  to  be,  that  the 
slup  was  warranted  to  be  American  property :  That  to  comply 
with  that  warranty,  she  must  have  commenced  her  voyage 
furnished  vnth  all  the  rights  and  protections  belonging  to  an 
Amilrican  ship :  That  the  sea-letter  was  of  that  descriptkm, 
and  that  he  was  prepared  with  evidence  to  shew  that  the  ship 
sailed  fix>m  Zioiidofi  to  Gu€n»ey  without  any  sea-letter  on  boards 
it  having  been  forwarded  in  a  letter  from  London  to  the  mer- 
diant  in  Gttemsey. 

The  PlaintiflTs  counsel  contended,  that  the  capture  and  losft 
not  having  been  occasioned  by  the  want  of  the  sea-letter,  it 
was  of  no  importance  to  the  question  whether  she  had  sailed 
with  or  without  one.  The  warranty  was,  that  she  was  Jmeii' 
can  property ;  and  that  fioM^t  was  not  disputed. 

Lord  Kbnton  said,  he  was  clearly  of  opinion  the  plainttf 
was  not  entitled  to  recover.  The  ship  should  have  had  the 
sea-letter  at  the  commencement  of  the  voyage,  as  finom  the 
want  of  it  she  ran  the  risque  of  capture  by  the  French;  to 
which  she  would  otherwise  not  have  been  subjected  had  she 
had  the  sea  letter  on  board.  Warranties  were  to  be  strictly 
taken,  and  should  be  true  at  the  time  of  the  conmienceme&l 
of  the  voyage.  From  the  want  of  the  sea^letter^  the  risque 
was  therefore  increased.  A  vessel  could  not  be  9aid  to  be 
American  property,  which  wanted  one  of  its  most  important 
advantages,  that  of  being  protected  from  French  cruisers. 
His  Lordship  was  about  to  have  the  plaintiff  called ;  but  re- 
served the  point  on  the  application  of  the  plaintiff's  counsel 

Lawy  Garrow,  and  Park  for  the  Plaintiff. 
Erskine  and  Giles  for  the  Defendant. 


The  case  came  on  afterwards  to  be  argued  in  the  King's 
Bench;  when  the  court  agreed  in  opinion  with  the  Lord 
Chief  Justice. 


Monday^ 
Dee.l7ih. 

If  a  plaintiff 
in  trover,  to 
establish  a 
property, 
offers  written 
evidence. 


Sherriff  v.  Cadell. 

rjlROVER  for  a  ship  called  the  Charming  Molly,  agamstthc 
-^    defendant,  who  was  a  messenger  under  a  commission  of 
bankruptcy  awarded  against  the  plaintiff. 
To  prove,  the  property  of  the  ship  to  be  in  the  plaintiff,  he 

produced 
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produced  an  original  register,  by  which  it  appeared  that  the       1798. 
ship  had  belonged  to  one  Thorpe;  but  there  was  an  indorse-        ' 
ment  of  the  assignment  to  Sherriff  the  plwitiif,  which  was  «. 

witnessed  by  two  witnesses.    Neither  of  the  two  witnesses  S^t^b.. 

WIllCll  be  TMllH 

were  present;  upon  which  Erskine,  counsel  for  the  plaintiff,  in  doing,  he 
was  about  to  call  another  witness,  to  prove  the  possession  of  *^^||^^  ^ 
the  plaintiff  of  the  ship,  and  his  paying  for  repairs,  outfit,  &c.  cur  to  and  rely 
relying  on  his  possessory  title  only,  when  onamerc  po6- 

Ckurcwy  for  the  defendant,  objected  to  it,  stating.  That  if  the  [^g  ^' 
plaintiff  had  opened,  and  relied  on  his  possessory  title  only,  he 
xnight,  perhaps,  have  put  the  defendant  upon  disproving  it; 
but  having  produced  the  register,  he  had  thereby  proved  a 
title  out  of  himself,  and  in  fitct  in  Mr.  Thorpe  ;  and  so  having 
relied  on  written  evidence,  he  should  not  now  be  allowed  to 
recur  to  parol  testimony,  of  a  title  founded  in  mere  possession* 

It  was  answered.  That  if  the  production  of  the  register  was 
to  be  taken  in  evidence,  it  shoidd  be  all  taken  together;  and 
as  the  original  register  shewed  the  property  to  have  been  in 
Thorpe,  by  the  same  instrument  (by  the  indorsement)  an  as- 
signment of  this  property  was  proved  to' have  been  made  from 
Thorpe  to  the  plaintiff. 

Lord  Kenyon  said.  It  was  true,  that  if  a  written  instrument 
was  produced,  the  whole  should  be  taken  together;  but  that 
was  not  the  case  here,  for  there  was  an  assignment,  which  was 
a  distinct  instrument  from  the  original  register,  and  that  wit- 
nessed by  two  witnesses,  and  should  therefore  be  proved  by  them. 

Erskine  then  contended.  That  under  the  register-act  such 
evidence  was  not  required,  for  that  the  statute  did  not  require 
the  party  plaintiff  to  prove  the  property  as  stated  in  the  original 
entry  to  have  been  so  transferred ;  it  was  sufficient  for  him  to 
prove  possession,  and  to  leave  it  to  the  defendant  to  disprove 
the  regularity  of  the  plaintiff's  title,  by  referring  to  the  regu- 
lations of  the  statute. 

Lord  Kbnton  ruled  as  before,  that  parol  evidence  of  the  [  619  ] 
pliuntiff's  title  was  inadmissible;  for  that  the  plaintiff  having 
opened  his  case,  and  attempted  to  go  into  evidence  of  property 
through  the  medium  of  written  evidence,  which  evidence  too  had 
in  fact  in  some  measure  proved  a  title  out  of  him,  he  should  not 
be  then  allowed  to  recur  to  parol  evidence  to  establish  his  title. 

The  plaintiff  was  nonsuited. 

Erskine,  Gibbs,  and  Ward,  for  the  Plaintiff. 

Garrow  and  Lowes  for  the  Defendant. 

Nbilson 
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Neilsov 

V. 


Nbilson  V.  De  Lacour. 


Dk  L4C0UR.   ^  ASE  on  a  policy  of  insurance  on  a  ship  from  lioerpool  to 
^^  any  of  the  Windward  or  Leeward  Islands, 

At  the  time  the  policy  was  effected,  it  was  expected  that  the 
Fretuih  islands  in  the  West  Indies  would  surrender  to  the  Briiisk 
forces  under  Sir  JoJm  Jervis  and  Sir  Charles  Gray;  but  that 
event  had  not  taken  place. 

The  ship  arrived  at  Dambuea,  where  one  of  the  owners  lived; 
but  hearing  that  Guadahupe  had  surrendered,  she  sailed  there. 
Soon  after  Gfiicklalotijif  was  retaken,  and  the  ship  cq>tured. 
[  620  ]  I^i^  Kbnton  nonsuited  the  plaintiff  on  his  openings  cm  the 
ground  that  Gnadaknqte  could  not  be  in  the  contemplation  of 
the  parties  at  the  time  the  policy  was  effected. 

ErMme  and  GUes  for  the  Plaintiff. 

Law  for  the  Defendant. 
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SECOND  SITTINGS  IN  TERM. 

1798- 


S^AWPORTH  q.  t.  v.  Albxander. 


JFe*. «. 


Tuts  was  an  acftkm  of  dtbt,  qtd  low,  on  stot  35  Geo.  III.  ^J^^'^ 
c.  i6.  §  7^  for  the  peoaltj  girenby  that  act  of  parliament  of  abillwntes 
Smt  giving  a  recript  on  unstunped  paper.  ^fZTb 

It  was  proved  that  one  Bliss  and  defendant  had  been  in  the  wayofreoeipt^ 

habits  of  dealing:  that  the  defendant  furnished  the  feUowin|r  islubletodie 
fii  *     dl:  penalty  under 

hdi  to  Bbss:  Scactimpos- 

I.      ••     d.  ing  a  duty  on 

To  Tea     .     .     1     15     0  rcceipts,ifit  is 

To  .     .     0     17     0  notstamped. 

sg2    12    0 

That  payment  being  demanded,  BU$s  paid  the  money,  and 
deared  a  receipt;  upon  which  the  defendant,  for  a  receipt, 
wrote  ^settled^  on  the  bill,  and  put  has  initials;  and  there 
was  no  stamp  on  it  whatever*  [  622  ] 

It  was  contended,  that  this  was  not  a  receipt  within  the 
meaning  of  dK  act. 

Per  Lord  KsBrmi*  It  is  not  necessary  U>  have  a  receipt 
given  in  any  specific  torms,  it  is  sufficient  if  it  purp<Nts  to  be 
a  discharge,  and  is  intended  to  operate  as  such.    Any  form  of 

/     words 
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1798.  words  whicb^  if  duly  stamped,  would  operate  as  a  receipt,  b 

to  be  considered  liable  to  the  stamp  duty. 

Spawpobth  Verdict  for  tbe  plaintiflFfor  one  penalty. 

V.  Mingay  and  Lawes  for  the  Pluntiff. 

Alexahdm.  GarriAO  for  the  Defendant. 


Feb.  2.  MiCHELOTTE  V.  DiLLON. 

The  operation  A  SSUMPSIT  on  a  promissory  note  made  by  the  defendaot 
biU^^)S^t  ^^  "^  *e  year  1785,  to  secure  the  payment  of  6000  Kttw 
prevept  die     by  instalments* 

3^^^f^y  It  was  stated,  as  a  defence  to  the  action,  that  the  pkuntiff 

aliens  to  ro-  was  in  Paris  at  the  time  the  note  was  given ;  had  come  over 
dbB^to°2^em-  here  for  the  purpose  of  suing,  but  with  an  intention  to  return ; 
it  onl^  pre-  and  it  was  contended,  that  under  the  alien  biU^  34  Geo.  III. 
Irotout  of  ^  c.  9,  the  plaintiff  could  not  recover. 

kin^m.  It  is  by  the  first  section  of  that  act  enacted,  ^That  if  any 

I  623  ]  a  person  residing  in  Great  Britain  shall,  after  the  first  day  d 
"  March,  1794,  and  during  the  war,  knowingly  and  wilfoUy 
'^pay,  either  by  payment  or  remittance,  any  bill  of  exchange, 
^note,  &c.  to  and  for  the  use  of  any  person  or  penons  wbooi 
^^  the  first  day  of  January,  in  the  year  of  our  Lord  1794,  were  or 
^^  was,  or  at  any  time  since  has,  or  hath  been,  within  the  do^ 
^^  minion  of  France,  such  person  shall  be  guilty  of  treason." 
Then  follow  other  prohibitory  clauses. 

Garraw  for  the  plaintiff.  The  policy  of  the  act  was  to  pre- 
vent British  money  from  getting  into  die  hands  of  the  enemy; 
but  it  never  meant  to  restrain  the  bring^g  of  actions  for  the 
recovery  of  the  money  which  might  never  go  out  of  the  king- 
dom after  it  had  been  recovered.  By  the  6th  clause  it  may  be 
exported  by  a  licence ;  et  non  constat  but  a  licence  may  in  the 
present  case  be  obtained.  In  fiu^t,  this  point  has  heat  niled 
by  your  Lordship  in  the  case  of  the  Messrs.  ThelKissons;  when 
it  was  held  that  the  operation  of  the  act  went  only  to  the 
transmission  of  the  money  fix)m  this  country,  not  lo  its  re- 
covery here. 

Lord  Kenyon.  By  the  7th  section  of  the  statute  it  b  en- 
acted, ^^That  if  any  action  shall  be  commenced  or  prosecuted 
^'  for  the  recovery  of  any  debt  or  demand,  contrary  to  the  pn>- 
'^  visions  of  the  act,  it  should  be  lawful  fi>r  the  court,  or  for  a 

"judge 
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*^  judge  out  of  term^  to  discharge  the  defendant  arrested  on       1796, 
f <  mesne  process,  and  to  stay  all  further  proceedings  in  such       ^- — 
*'  action  or  suit  upon  such  terms  as  shall  appear  necessary  to  **'^"**'<*"* 
'^  enforce  the  provisions  of  the  act/*    This  is  decisive  of  the      Dillon. 
present  objection.    If  the  party  is  arrested^  a  judge  has  a 
power  of  discharging  the  ^fendant;  but  it  does  not  put  an 
end  to  the  action.    If  it  was  so,  it  might  cause  the  greatest 
injustice,  as  by  the  party^s  bdng  prevented  from  suing,  the 
statute  of  limitation  might  attach.    The  policy  of  the  statute 
is  sufficiently  answered  by  stopping  the  money  from  going  out 
of  the  kingdom,  without  carrying  the  restraints  of  the  statute 
further. 

Verdict  for  the  Plaintiff.  [  624  ] 

Garrow  and  Plowden  for  the  Plaintiflf. 

Gibbs  for  the  Defendant. 


Philups,  Gent.  v.  Jansen. 

THIS  was  an  action  for  words,  with  a  count  for  a  libel  on  It  bnot  ac- 

The  declaration  stated  that  the  plaintiff  was  an  attorney;  iorney,<<l 
and  the  libel,  as  well  as  the  words,  were  laid  as  written  and  ^t  a  wl^ 
spoken  of  him  as  an  attorney,  and  actionable  as  referring  to  mons  to  tax 
his  profession.  JJ^'J^ 

The  facts  of  the  case^  as  proved  on  the  part  of  the  plaintiff,  him  to  book, 
were  these:  The  phuntiff  had  been  employed  as  attorney  to  J^^^tib^ 
one  Neate,  to  sue  the  defendant  for  a  debt  due  to  him.    The  roU.''    AlUer, 
defendant  consented  to  pay  the  debt  and  costs.    He  received  ?  **y  "  ^® 
the  plaintiffs  bill  of  costs ;  but  considering  it  as  exorbitant,  he  struck  off  the 
sent  the  amount  of  the  debt  and  costs,  accompanied  with  a  r^H^''"'^  ^ 
♦letter,  to  the  phuntiff,  to  the  foUowing  effect:  ''1  have  sent  adSsS^ 
*^  you  the  money ;  but  I  desire  to  have  a  bill,  in  order  that  I  ^  party him« 
«  may  have  it  taxed^  to  show  the  world  how  villainously  you  SomW^^*  ^^ 

have  conducted  yourself.'^    This  letter  was  the  lible  charged    r  ^mr  1 


4€ 

in  the  declaration. 

The  words  proved  were,  ^^  I  have  taken  out  a  judge's  war- 
^'  rant  to  tax  Phillipt'i  bill :  i'U  bring  him  to  book,  and  shall 
^  have  him  struck  off  the  rolL'' 

Lord  Kbnton  ruled  these  words  not  to  be  actionable.  His 
Xiordship added,  ^^Ijind  the  words  been  ^He  deserves  to  be 

*^  struck 
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Phillips, 
Gent 

V. 


^Struck  off  the  roll/  they  would  have  been  aetiooable}  but 
'^  here  they  were  spoken  only  with  reference  to  tfie  over* 
«  charge  in  the  bUl." 

Tie  plaintiff  proved  the  defendant's  hand  writing  to  die 
letter,  and  the  delivery  to  him. 

On  this  evidence,  Mtngay,  for  the  defendant,  olgected :  dM 
the  manner  in  which  the  supposed  libel  was  proved  to  hare 
been  published,  was  not  actionable.  He  admitted  dial  k 
might  be  the  object  of  an  indictment,  as  tending  to  incila  As 
plaintiff  to  break  the  peace;  but  that  the  Ubelloua  mattw 
beii^  contained  in  a  private  letter,  addressed  to  die  pUatif 
himself,  and  only  delivered  into  his  own  hands,  was  not  dnt 
publication  which  the  law  required  to  eonsdtnte  a  Ubel  tqwa 
which  an  action  could  be  maintained.  To  make  a  prfnte 
letter  a  libel,  it  must  be  addressed  to  a  diird  person^  Ml  fo  the 
party  himself,  otherwise  no  action  could  be  maintuned. 

Lord  Kenton  assented  that  the  law  was  as  stated;  and  the 
plaintiff  was  nonsuited. 

Erskine  and  Bayley  for  the  Plaintiff. 

Mingay  for  the  Defendant. 


t626] 
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Feb.  ISM. 

If  a  creditor 
borrows 
money  of  his 
debtor,  for 
mrfaichhe 
^ves  a  secu- 
rity, this  shall 
not  prevent 
him  from 
ffettineoffthe 
dd>t  cuie  to 
himself,  even 
tboueh  he  ex- 
pressly pro- 
mised to  pay 
the  sum  lent 
to  him  by  bis 
debtor. 


I^cHBfEBE^  Eaq.  'o.  HAWKiNfl^  Gent. 

ASSUMPSIT  on  a  promissory  note  for  for  3(H.  nftdeby  the 
defendant,  and  payable  to  the  plaintiff. 
Flea  of  ttcm-ammpri^  with  a  notice  ofset-o£ 
In  the  summer  of  the  preceding  year,  the  defendant  htntBg 
been  in  Scotland  upon  busineffi,  ^ere  the  piaintiff  then  r^ 
cMed,  and  bdng  in  want  of  money,  qipBed  to  the  defeadant 
for  the  loan  of  the  sum  he  wanted.  Fdor  to  tUa  period^  the 
defendant  had  been  concerned  for  the  plaintiff,  aaUbjaMiniay; 
and  the  plaintiff  was  then  considerably  in  his  ddbt»  ll  was 
stated  for  the  plaintiff,  that  the  defendant  had  pnaaiaed  ia  fiay 
this  money  so  lent,  notwithstanding  the  dffendnnt  waa  tfaea 
his  debtor;  and  letters  wei?e  prodoeed  in  gndeuoc  fivan  the 
defendant  to  the  pluiol^;  vbrrein  be  promisei  to  fqr  the 

money 
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money  the  plaiiiCiff  had  so  lent  hhn^  and  for  which  the  note 
had  been  given,  without  taking  any  notice  of  the  debt  the 
plaintiff  then  owed,  or  affecting  to  set  one  demand  against 
the  other. 

Upon  this  evidence  Erskme,  for  the  plaintifi^  contended, 
that  the  defendant  could  have  no  benefit  of  his  set-off.  In 
that  case,  where  a  creditor  borrowed  money  of  his  debtor, 
under  an  express  promise  to  pay  it,  it  bound  him  under  every 
Idrcumstance  to  the  abscriute  payment;  nor  ooukl  his  under- 
taking be  satisfied  by  setting  off  the  debt  against  his  own  de- 
mand. 

Lord  Kbnton  eaid  he  knew  no  such  law,  nor  did  he  think 
there  was  any  such  legal  obligation  on  the  creditor:  it  might 
be  an  honorary  obligation,  and  such  as  a  man  who  gave  it 
ought  to  observe  :  but  if  he  thought  fit  not  to  consider  such 
an  obligation  as  binding,  he  could  not  compel  him.  There 
were  mutual  subsisting  demands  at  the  time  of  the  action 
brought,  and  such  as  the  statutes  of  set-off  gave  the  party-de- 
fendant power  to  set  against  the  plaintiff's  demand.  Brides 
this,  if  he  was  to  refiise  the  set-off  here,  it  would  drive  the  de- 
fendant into  a  court  of  equity,  where  the  judgment  obtidned 
here  would  be  set  xjff  against  the  debt  admitted  td  be  due  by 
the  plaintiff  to  the  defendant.  He  therefore  over-ruled  the 
objection,  and  admitted  the  defendant  to  go  into  evidence  of 
his  set-off. 

The  cause  was  referred. 

Erskine  Adam  and  *Espinatie  for  the  Plaintiff. 

Mingay  for  the  Defendant. 


179a 

Lbchiube, 

V. 

Hawkiiis, 
Geiit. 


Thrupp  V.  Fielder. 

ASSUMPSIT  for  goods  sold  and  delivered. 
Pleas,  1,  General  issue,  and,  2,  Infimcy. 
Replication  to  the  second  plea.    ^^  A  new  promise  made  by 
'<lie  defendant  since  be  had  come  of  fiiU  age,  and  before  the 
plaintiff  esdiibited  his  bill,''  and  issue  thereon. 

The  action  was  brought  to  recover  ibe  amount  of  a  coach- 
maker's  bUK 

'    In  support  of  thni  replication,  upcm  ydhkAi  issue  had  been 
joined,  the  plaintiff  could  |Mw  no  express  promise  whatever 

to 
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Tobindania- 
ftnttothe 
pavment  of  a 
aebt  contract- 
ed during  his 
infancy,  and 
for  wmch  he 
would  not  be 
liable  without 
a  new  pro- 
mise, mere 
must  be  an 
eipiC80  pro- 
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nusetopay. 
— Pftying 
money  gene- 
rally, on  ac- 
count of  the 
bill,  b  not  suf- 
ficient 


1798L       to  payi  but  gave  in  evidence  a  payment  of  401.  made  by  the 
defendant,  on  account  of  this  bill,  since  his  comingof  age. 

Adam  for  the  plaintiff,  contended,  that  this  payment  being 
made  generally  on  account  of  the  bill,  was  an  admission  by  die 
defendant  of  his  liability  to  pay,  and  tantamount  to  a  new 
promise. 

Lord  Kbnton.  I  am  of  opinion  this  is  not  such  a  promiie 
as  satisfies  the  issue.  The  case  of  infieuicy  differs  from  Ae 
statute  of  limitations :  in  the  latter  case  a  bare  acknowledgmoft 
has  been  held  to  be  sufficient.  In  the  case  of  an  Infimt  I  dnD 
hold  an  acknowledgment  not  to  be  sufficient,  and  require  proof 
of  an  express  promise  to  pay,  made  by  the  infismt  after  he  hv 
attained  that  age  when  the  law  presumes  that  he  has  ^ 
cretion.  Payment  of  money  made,  as  in  the  present  caseyb 
no  such  promise.  The  plaintiff,  if  he  has  no  other  evideno^ 
must  be  called. 
[  639  ]  Gibbs^  for  the  defendant,  then  siud,  that  the  plaintiff  moit 
have  failed  on  another  ground  on  this  issue;  for  that  in  6et 
the  defendant  had  come  of  age  the  day  after  the  pbdntiffhid 
commenced  his  action;  so  that  he  could  not  have  promised  Is 
pay  cjier  he  came  of  age,  and  bqfore  the  pUmtiffhad  exhibited 
bis  bill : — to  which  Lord  Kbnton  assented. 

The  Plaintiff  was  nonsuited. 

Adam  and  Best  for  the  Plaintiff. 

Gibbs  and  Pitcaim  for  the  Defendant. 


Saturday^ 
Feb.  17. 

Where  money 
has  been 
deposited  on 
anilleg^ 
wager,  it  may 
be  recovered 
back  from  the 
winner,  after 
the  wager  has 
been  lost. 


Lacaussade  v.  White. 

FTIHE  declaration  in  this  case  stated,  ^^That,  in  conriden- 
•^  tion,  the  plaintiff  had  on  the  11th  day  of  January^  in  die 
year  of  our  Lord  17979  paid  the  defendant  the  suoi  of  lOOL  he 
agreed  to  pay  to  the  plaintiff  the  sum  of  3001.  ^if  articles  foil- 
ing the  basis  of  a  peace,  and  signed  by  official  characten^  by 
which  hostilities  would  cease,  and  would  not  recommence, 
were  not  settled,  between  England  and  France  on  or  before  the 
11th  of  September  1797/'  with  the  usual  money  counts. 

Plea  of  non-assumpsit. 

The  1 1th  of  September,  1797  being  passed,  and  the  wager 
lost,  the  object  of  the  present  action  was  to  recover  the  sum 
of  300  U  the  amount  of  the  sum  lost. 

Upon 
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LiCAVSSADK 


Upon  the  opening  of  the  case.  Lord  Kbnton  asked  the       1794. 
plaintiff's  counsel  if  the  wager  in  question  was  not  of  the 
description  of  those  which  could  not  suppcHt  an  action,  as 
being  contrary  to  the  pdicy  of  the  state.  Waits. 

Garrow^  for  the  plaintiff,  admitted  the  force  of  hisL(»d8hip's 
otgection,  that  the  special  count  for  the  amount  of  the  wa^r 
could  not  be  maintained;  but  contended,  that  he  could  re* 
cover  the  1001.  paid  by  him  in  the  count  for  money  had  and 
received. 

GtU^  for  the  defendant.  This  is  an  illegal  transaction,  and 
in  pari  deIkU)  potior  €9i  conditio  dtfendenHs;  the  illegal  contract 
iiere  is  executed,  and  the  wager  lost.  Had  it  been  executory, 
the  plaintiff  might  have  recovered  back  his  money;  but  hav- 
ing taken  his  chanoe^o  win,  he  shall  not  now  be  allowed  to 
recover  back  his  stake  after  he  has  lost.  The  point  was  so 
decided  in  Lowry  v.  Bourdieu,  DougL  ASJ. 

Lord  Kenton.  Lord  Hour  held,  that  money  paid  under  cir- 
cumstances similar  to  the  present,  could  be  recovered  back ; 
I  am  decidedly  of  the  same  opinion.  If  the  contract  was  tnobim 
m «e,  it  could  not  be  recovered  back;  but  this  is  a  question 
tummg  on  a  matter  of  public  policy:  The  court  have  dlowed 
this  action  in  a  variety  of  instances^  particular^  in  the  case  of 
boxing^matches. 

€libb9  asked  to  have  the  point  reserved;  which  was  granted. 

A  verdict  was  th^refora  taken  for  the  pkdntiff  fof  lOOL  wiA 
liberty  for  the  defendant  to  move  to  set  it  aside^  and  hav^  a 
nonsuit  entered. 

Gairrow,  and  Eben.  £ttig  for  the  Plaintiff:  [  831  ) 

Cibbs,  Heath,  and  Drew  for  the  Defendant 


In  die  next  term  CSbbi  moved  acooidingly ;  when  the  court 
fiefused  the  rule,  agreeing  with  the  direction  of  th^  Lord  Qiie» 
Justice. 

Vide  Allen  v.  Heam,  \  Term  Rep.  Cotton  v.  Newland^S  T. 
B4;p.  406. 


LAST 


eet 
1794. 

Beowv 

V. 
TVftVEB. 
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F^ruary  13. 

Omnium  is 
stock  before 
^scrip-fe- 
ceiptsare 
issued,  upon 
which  the 
statute  pro- 
hibidngstock- 
jobbers  at- 
taches, 80  as 
to  make  con- 
tracts respect- 
ing it  void. 
IfabiUis 
given  for  pay- 
ment of  dif- 
ferenoes  on  a 
stock-jobbing 
transaction,  it 
is  not  recover- 
able by  an  in- 
dorsee who 
has  become 
80  after  the 
bilLbecame 
due. 

[  *632] 


Brown  t;.  Turner. 

ASSUMPSIT  on  a  bm  of  exchange  by  the  plakilii;  as  in- 
donee  against  the  defendant  the  acceptor. 

Hea  of  the  geaeral  issue. 

The  case  in  evidence  was^  that  the  defendant  havingbeen 
engaged  in  sevend  stock-jobbing  transactiimfi^  had  employed 
one  Pritchard  as  his  bcoken  Upon  a  speculation  on  the  stock 
called  OmmuMy  a  loss  having  happened^  Pn^c&ardpaid  the  dif- 
ferences for  the  defendant,  and  then  drew  the  bill  in  quesCkm 
in*  hia  onvn  favour  on  him  for  the  differences  which  he  had  ao 
advanced  j  and  the.  defendant  accepted  it  PritcAord  did  not 
sue  on  the  bill,  but  suffered  it  to  remain  in  his  hands  till  it  ^m 
oveiy4ue;.  and  then  he  indorsed  it  to  the  plaintiff  finr  a  debt  he 
owed  him. 

*U.pon  this  evidence  the  defendant's  counsel  relied,  that  the 
statute  against  stock-jobbing  (7  Geo.  2,  chap.  8.)  having  de- 
claced  all  contracts  respecting  stocks,  in  the  nature  of  wagers 
to  be  void,  this  bill  could  not  be  recovered  by  Pritchardj  the 
original  payee  against  the  defendant;  and  that  being  the  cas$t, 
aud  the  indorsement  having  been  made  to  the  plaintiff  after 
the  bill  became  due,  the  acceptor  was  let  into  every  legal  de- 
fence against  the  indorsee  which  he  had  against  the  original 
payee  of  the  bill ;  so  that  in  his  hands  also  it  was  void. 

It  was  answered  by  the  plaintiff's  counsel,  that  omnium  was 
not  stock,  and  of  course,  that  seciu*ities  given  on  account  of  it 
were  not  void ;  for  that  at  the  time  of  tliis  transaction  the  knn 
had  only  been  voted,  but  the  scrip-receipts  were  not  in  the 
market;  and  the  statute  speaks  of  joint  stock  or  public  secu- 
rities, which  mean  public  securities  then  subsisting.  That  this 
bill  was  therefore  not  void  in  Pritchard's  hands ;  but  that  even 
if  it  had,  it  came  within  the  principle  of  the  cases  of  Faikney  v. 
Reynous,  4  Burr.  2069,  and  Petrie  v.  Hannay,  3  T.  Rep.  418: 
that  security  given  for  money  lent  to  be  applied  to  the  payment 

of 
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of  differences,  even  on  fl  stdch'-trBiiSBCtion  wUeb  \(ras  iUegil^       Jjjg^ 
was  valid  in  law.  — - 

Lord  Kbnton  sidd,  he  wAs  ot  opinion  that  omiiiuntf^as  clelarljjr      ^^*^ 
stocky  within  the  meaxAstg  of  Ati  statute  which  wa»  levelled     TvairiB. 
against  gambling  generally  in  ihd  public  fonda :  atid  as  to  the 
validity  of  Oie  bitt  in  the  handaof  tUe  pd^nrtiff,  lie  Conedvtd 
that  point  to  have  been  settled  in  a  case  decided  some  t^e  fl^o^     {  633  ] 
that  the  bill  was  not  given  for  money  lent  to  p«]f!  deiiuidai^ 
but  for  the  defendants  theaiBdvte.    :(£itar#.v>  lAfMyy  ^.Term 
Rep.  61,  was  the  case  alMM  toi^ by^  his  hogOOSp,}    Hv  there- 
fore allowed  the  objection ;  but  at  the  instance  of  the  plaintiff's 
counsel,  made  a  note  of  it.    A  verdict  was  taken  for  the  de- 
fendant. 

In  the  next  term  Garrow  moved  to  set  it  aside ;  but  the  court 
of  K.  B.  concurred  in  opinion  with  the  judges  ruling,  and  re- 
fused the  application* 

Garrow  and  Marryait  for  the  Plaintiff. 

Gibbs  for  the  Defendant. 


SITTINGS  AFTER  TERM,  AT  GUILDHALL. 


Moody  v.  SyRmiDox. 

ASSUMPSIT  on  a  policy  of  insurance.  mSh^' 

Tlie  insurance  was  on  a  quantity  of  malt,  shipped  on  Malt  b  com, 
account  of  the  plaintiff.  mtt^^of 

It  was  agreed,  that  the  loss  was  an  average  loss  only.  S?^^  in 

The  defendant  relied  on  the  clause  in  the  policy  of  insur-  ?«  policies  of 
ance,  *^  That  com,  fish,  &c.  are  to  be  free  from  average,  unless  •^^  be  free 
general,  or  the  ship  be  stranded;''  and  that  this  being  an  ^^?^'" 
average  loss,  he  was  therefore  not  liable.  ^' 

For  the  plaintiff  it  was  contended,  that  malt  did  not  come 
within  the  meaning  of  the  term  com,  in  the  policy  of  insurance, 
it  being  in  a  manufiEtctured  state. 

Lord  Kbnton  said,  that  the  usual  clause  in  policies  of  in-     [  634  ] 
surance  to  be  firee  from  average  losses  was,  that  underwriters 
should  not  be  subjected  to  trifling  losses  in  the  case  of  articles 

c2  insured 
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MOODT 


1794.  insured,  which  were  of  a  perisiiable  nature  i — com  was  of  that 
description ;  but  that  it  more  strongly  applied  to  tlie  case  of 
Budt,  wliich  was  certainly  com,  though  in  a  manufiu^tured 
SimmiDoi.  state,  but  which  was  of  a  still  more  perishable  nature.  He  was 
therefore  of  opinion,  that  this  loss  came  within  the  exception 
^  the  policy,  and  that  the  defendant  was  discharged. 

The  jury  were  of  the  same  opinion,  and  found  a  verdict  fer 
llie  Defendant. 

€amm)jad  Park  for  the  Pkuntift 

Erdime  and  Gibbi  finr  the  Defendant 


CASES 

ARGUED   AND   RULED 
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THIRD  SITTINGS  IN  TERM. 


Doe  ex  dem.  Eyrb  et  alt.  v.  Lambly.  j^^ 

THIS  was  an  action  of  ejectmenti  brought  to  recover  the  Where  a 
possession  of  a  grass  form  at  Tottenham.  STap^dto 

The  title  of  Lessor  of  the  plaintiff  was  as  landlord  of  the  pre-  tespectmg  the 
mises,  against  the  defendant  as  the  tenant.  m^^hb 

The  plaintiff  proved  the  holding  by  the  defendant^  and  notice  holdii^^ 
toquitatiody-day.  SS^SSit 

The  defendant  denied  that  his  term  commenced  at  Lady'day,  oegaa  on  a 
and  relied  on  the  insufficiency  of  the  notice  to  quit.  andnottee^to 

In  order  to  support  his  case  and  the  notice,  the  plaintiff  gave  auit  on  that 
in  evidence,  That  the  lessor  of  the  premises  had  been  a  lunatic  5  Jj  ^uSe^ 
and  on  his  death  they  had  been  advertised  to  be  sold.    Mr.  mient  timey 
Coffield  was  attorney  for  the  executors  of  the  lunatic,  and  had  J^i^i*^ 
been  employed  by  them  to  sell  them.    Previous  to  their  being  inforaiation 
advertised,  Mr,  Corjield,  in  order  to  ascertain  what  interest  he  ^"^u^  . 
had  to  sell,  and  how  the  premises  were  circumstanced,  applied  permitted  to 
to  the  defendant  Lambty^  who  was  then  the  tenant  in  possession,  ^^|.^!!^ 
to  know  what  term  he  bad  in  them,  and  when  his  holding  luadi^mL 

conunenced}  ^^ 
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Doe 
exdem. 

£ybb  . 

tlaU. 

y, 

Lamblyi 


1794.       commenced ;  when  the  defendant  informed  him  of  hb  intense 
and  that  his  term  commenced  at  Lady-day. 

*Lord  Kenton  intimating  an  opinion,  thatthis  was  suffiden^ 

Garrow,  for  the  defendant,  said,  that  he  was  instructed  that 
he  could  incontestibly  prove  that  the  premises  were  not  held 
from  Lady-day  ;  and  asked  his  lordship  to  say,  whether^  in  case 
[  *636  ]  he  could  prove  that  the  information  given  to  Mr.  Cbr^Id  had 
been  by  mistake,  it  Would  enable  him  to  go  into  evidence  to 
shew  the  holding  was  not  from  Lady-day  f 

Lord  KsNTON  said,  that  he  was  of  opinion  the  defisndant  had 
concluded  himself  by  the  information  he  had  g^ven  to  Mr.  CSsr- 
fields  and  that  he  could  not  now  set  up  a  holding  from  a  dif- 
ferent day;  and  that  it  made  no  difference  whether  the  iofi)r- 
mation  so  given  proceeded  from  mistake  or  design^  as  it  had 
equally  the  mischief  of  leading  the  landlord  into  an  error,  aad 
inducing  him  to  proceed  to  recover  the  possession  of  the  tenn, 
the  commencement  of  which  he  had  taken  fiiom  the  defead- 
ant's  own  information. 

The  PUdntiff  recovered. 

ErsJAne  and  Holroyd  for  the  Plainitiff. 

Garrow  for  the  Pefsndant. 


[637] 
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May. 

Ifaman 
allows  a  wo- 
man to  use 
his  name,  and 
pass  forlus 
wife^  he  shall 
be  liound  to 
]^y  ^or  goods 
furnished  to 
her,  even  by  a 
man  who 
knew  that  the 
parties  were 
not  married. 


Watson  v.  TniiEXiKELD. 

ASSUMPSIT  for  goods  sold  and  delivered. 
Plea  of  Non-assumpsit. 
The  action  was  brought  to  recover  the  amount  of  a  quantity 
of  linen  drapery  goods,  furnished  by  the  plaintiff  to  a  womao 
who  passed  for  the  wife  of  the  defendant. 

The  plaintiff  proved  the  delivery  to  the  woman  at  the  de- 
fendant's lodgings :  that  he  had  himself  chosen  some  of  the 
articles  for  her :  that  she  used  his  name ;  and  was  called  Mrs. 
Threlkeld  in  his  presence. 

The  defendant  relied,  that  in  fact  this  wonian  was  not  bis 
wife,  though  she  lived  with  him  as  such,  but  was  a  kept  woman ; 
and  that  that  circumstance  was  known  to  the  plaintiff  when 

die 
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the  goods  were  furnished.    It  was  then  pressed  by  the  defend-       1794. 

ant's  counsel,  that  however  it  had  been  held,  that  if  a  man  par-       

mitted  a  woman  to  use  his  name,  and  pass  for  his  wife,  he         ^J^^ 
thereby  subjected  himself  to  the  payment  of  her  debts;  it  had  Theeluld. 
only  gone  to  those  cases  where  the  tradesmen  had  not  known 
the  real  situation  of  the  parties,  but  believed  the  woman  to  be 
actually  married :  that  it  was  meant  as  a  punishment  on  the 
man,  who,  by  permitting  a  woman  to  use  his  name,  had  thereby 
given  her  a  fsJse  credit,  derived  from  his  situation  in  life,  as 
passing  for  his  wife  ;  but,  in  t^e  present  case,  no  such  deceit 
Was  'practised,  no  such  fiilse  colour^  held  out.    The  plaintiff     [  638  ] 
knew  the  defendant  was  not  married j  so  that  he  could  not  look 
to  his  credit,  but  to  the  woman's  own;  and  that  the  plaintiff 
should  therefore  be  nonsuited. 

Lord  Keij^ton.  It  is  certain,  that  if  a  man  has  permitted  a 
woman,  to  whom  he  was  not  married,  to  use  his  name  and  pass 
for  his  wife,  and  in  that  character  to  contract  debts^he  is  liable 
for  her  debts ;  and,  I  am  of  opinion,  that  he  is  liable,  whether 
the  tradesman  who  furnished  the  goods  knew  the  circum- 
stances to  be  so  or  not.  He  gives  her  a  credit  fh>m  his  name 
and  cohabitation ;  and  it  is  not  to  be  supposed  that  the  trades- 
man could  look  to  the  credit  of  a  woman  of  that  description, 
and  not  to  that  of  the  man  by  whom  she  was  supported.  I 
shall  hold  the  credit  to  be  given  to  him,  and  that  he  is  liable. 

What,  however,  added  his  Lordship,  I  have  siud,  must  not 
be  taken  to  be  the  case  of  a  common  strumpet,  who  may 
assume  the  name  of  a  person,  without  his  authority,  from  having 
casually  known  him ;  it  must  be  where  the  man  permits  the 
woman  to  assume  his  name,  where  she  lives  in  his  house,  and 
is  part  of  his  family. 

The  Plaintiff  had  a  verdict. 

Erskme  and for  the  Plaintiff. 

Wngqy  for  the  Defendant. 


SITHNGS 
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Pareeb  sittings  after  term,  at  WESTMINSTER. 

NlOBTUIOAL. 


Where  moOQ^I 
has  been  paid 
under  a 
wiiiltii  ajpree- 
ment^tmt 
wfaieh  agree- 
ment the 
party  is  un- 
able to  per- 
form,  we 
other  may 

yiMtinf^in  an 

action  for 
money  had 
and  received 
generellyy 
and  is  not 
bound  to  de> 
dare  on  his 
special  agree- 
ment. 


[(MO) 


Farrer  v.  Niohtinoal. 

ASSUMPSIT  for  money  had  and  recdved. 
Plea  of  Non^asfumprit 

Defendant  being  poss^sed  of  a  pablic-hoosej  the  plaintiff' 
ent^^  into  a  treaty  with  him,  for  the  sale  of  his  interest ;  and 
a  written  agreement  was  accordingly  entered  into  between  the 
plaintiff  and  the  defendant,  which  recited.  That  the  defendant 
was  possessed  of  an  interest  in  a  public-house,  of  which  eigiit 
years  and  a  half  were  to  come ;  aiid  that  the  plaintiff  had  eon- 
tracted  and  agreed  for  the  purchase  of  the  interest  and  geod- 
will  of  the  same,  for  a  certain  sum  of  money  therein  mentioned. 

The  pluntiff  paid  a  deposit  of  51.  to  the  defendant,  on  sign- 
ing the  agreement  $  but,  afterwards,  upon  looldng  into  the  de- 
fendant's title,  it  appeared,  tliat  he  had  an  interest  to  come  fai 
the  premises  of  but  six  years  only ;  and  not  of  eight  and  a  Iial^ 
as  stated  in  the  agreement.  Upon  which  the  plaintiff  refiued 
to  accept  of  the  assignment,  and  brought  the  present  actimi  to 
recover  liis  deposit  of  51. 

Gfarroti;,  for  the  defendant,  objected :  That  as  there  liad  been 
a  written  agreement  between  the  parties,  the  plaintiff  should 
have  declared  on  it,  and  should  liot  be  permitted  in  this  action 
to  go  into  parol  evidence  of  the  matters  contained  in  it;  which 
matters  were  necessary  to  the  support  of  the  plaintiff's  action* 

Lord  KsNTON.  I  have  often  ruled,  that  where  a  person  selb 
an  interest,  and  it  appears  that  the  interest,  which  he  pre- 
tended to  sell,  was  not  a  true  one ;  as  for  example,  if  it  was  finr 
a  lesser  number  of  years  than  he  had  contracted  to  sell,  At 
buyer  may  consider  the  contract  as  at  an  end;  and  bring  ao 
action  for  money  had  and  received,  to  recover  back  any  sum 
of  money  he  may  have  paid  in  part  performance  of  the  agree- 
mentfor  the  sale:  and  though  it  is  said  here,  that  upon  the. 
mistake  being  discovered  in  the  number  of  years  of  which  die 
defendant  'stated  himself  to  be  possessed,  be  offered  to  make  an 
allowance  pro  tanto,  that  makes  no  difference  in  the  case.  It 
is  sufficient  for  the  plaintiff  to  say,  That  is  not  the  interest  which 
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Farreb 

V. 


I  agreed  to  purchase.    The  plaintiff's  action  is  well  brought.       1794* 
The  Plamtiff  had  a  verdict.* 

Erskine  and  Peake  for  the  Plaintiff. 

Oarrow  for  the  Defendant.  Niohtikgal. 

♦  Bbbbt  v.  Youno. 

Sittings  after  Mkhaehnaty  1788. 

This  was  an  action  for  money  had  and  received. 

Plea^  NofirOttun^mi. 

The  action  was  brought  to  recover  back  the  deposit-money  paid  by  Plain- 
tiif,  who  was  the  purchaser  of  an  annuity  sold  by  the  defendant  (an  auction- 
eer) at  a  public  aution. 

One  of  the  conditions  of  sale  was,  That  a  good  title  should  be  made  out  by      [  54I  ] 
the  10th  of  July.    In  the  beginning  of  July  the  phundff  called  on  the  seller 
of  the  annuity  to  shew  him  the  title-deeds ;  but  he,  not  having  them  in  pos- 
session, gave  him  an  abstract  of  the  title,  which  did  not  contain  any  of  the 
deedsi 

Bearcrqft  suggested,  that  application  ought  to  have  been  made  tu  the. 
vendor  at  an  earlier  period,  in  order  to  enable  him  to  get  the  deeds  by  the 
lOthofJtt/y. 

Lord  Kevton.  A  seller  of  an  estate  ought  to  be  prepared  to  produce  his 
title-deeds  at  the  particular  day.  A  court  of  equity  indeed  will,  under  parti- 
cular circumstances,  enlarge  the  time ;  but  then  those  circumstances,  en- 
titling him  to  such  indulgence,  must  clearly  appear ;  which  is  not  the  case  in 
this  instance.  It  is  however  objected,  that  the  plaintiff  had  no  right  to  the 
possession  of  those  deeds ;  but  though  he  had  no  right  to  keep  them,  he  had 
a  right  to  inspect  diem.  A  court  of  equity  would  have  obliged  the  vendor  to 
give  attested  copies  of  the  deeds  at  his  own  expense,  with  an  undertaking  to 
produce  them  thereafter  at  the  vendee's  expense,  for  the  support  of  his  title. 
As  the  seller,  therefore,  has  here  fiuled  in  completing  his  engagement,  the 
plaintiff  is  entitled  to  a  return  of  his  deposit-money. 

The  Plaintiff  had  a  verdict  for  280/.  hb  deposit. 


O^CoNNOR  V.  Charter. 

Same  day. 

npHIS  was  an  action  of  trespass  and  fidse  imprisonment.        If  defendant 

-1     Plea  of  Not  Guilty.  justifies  in  an 

action  of  raise 
The  plaintiff  proved^  that  he  had  been  arrested  by  the  de-  imprison-, 

fendant,  under  process  directed  to  apprehend  a  person  of  the  °^^  "^*f^ 

name  oi  Stephen  Kemble;  and  had  b^n  detained  in  custody  Exchequer, 

for  a  fortnight^  when  he  was  liberated.*  redtmg  anin- 

The  defendant  was  a  sheriff's  officer;  and  the  defence  relied  against  the 

on  was^  That  exchequer  process  had  issued  to  arrest  a  person  ^°tiff>  for 

of  the  name  of  Stephen  Kemble,  for  offences  under  the  Lottery  m^wed  un- 

Act:  That,  in  foct,  the  plaintiff  was  the  person  meant;  he  dertheLot- 

having   (  *642  ] 
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1794,       having  assumed  the  name  of  Stephen  Kemble  ;  and  for  that  pur- 
pose the  defendant  proposed  to  prove^  that  the  plwitiff  was 
well  known  by  that  name;  and  had  executed  the  bail-bond, 
Chartsr.    wherein  he  was  described  by  the  name  <^  O^Comwr^  sued  by 
teiY  Act,  &e    ^be  name  of  Stephen  Kemble, 

information  To  prove  the  legality  of  the  arrest,  and  that  it  was  done  under 
produ^^and  exchequer  process,  grounded  upon  penalties  incurred  by  the 
must  ^jpear  plaintiff  under  the  Lottery  Act,  the  defendant  produced  the 
£e  ^^^  ^  ^^*  '^  ^^®  warrant  directed  to  him  j  which  stated  th^  infor- 
mation agafaist  the  plaintiff  in  the  exchequer,  and  the  penalty 
of  5001.  incurred  under  the  Lottery  Act. 

The  plaintiff's  counsel  objected  to  this,  for  insufficiency ;  as 
the  informatio^  itself  ought  to  be  produced,  upon  whidi  the 
process  had  issued. 

It  was  answered.  That  this  being  an  action  of  the  delGmdan^ 
as  an  officer,  that  the  production  of  the  writ  was  a  sufficient 
justification  for  him. 

Lord  Kenyon  ruled,  that  the  information  itself  ought  to  be 
produced. 

The  information  was  then  produced,  and  appeared  to  be  (tf 
Hilary  Term,  38  Geo.  III. ;  but,  upon  referring  to  the  warnoit, 
it  was  found  to  be  dated  the  last  day  of  the  ASchaebnas  pre- 
ceding, 28th  of  November  1797. 
This  was  objected  to,  as  fatal. 
[  643  ]  The  defendant's  counsel  contended,  that  it  was  similar  to  the 
case  of  common  process  in  the  court  of  King's  Bench^  which 
always  supposed  a  bill  to  be  previously  filed ;  but  which  in  &ct 
was  not  done  till  after  the  process  was  returned,  and  so  was 
immaterial. 

Lord  Kenyon  called  for  the  writ,  and  observed.  That  it  re- 
cited a  previous  information  upon  which  it  was  founded:  it 
derived  its  validity  from  such  prior  information ;  and  which 
information  the  defendant  was  bound  to  produce.  Here  tiie 
information  offered  in  evidence  was  subsequent  to  the  writ; 
and  the  process  therefore  could  not  be  said  to  be  founded  on 
it.  If  the  defendant  could  not  produce  an  informati(m  prior 
to  the  writ,  the  defendant  bad  fiuled  in  proving  his  ju3tifica* 
tion,  and  the  plaintiff  must  have  a  verdict. 

The  defendant  having  no  farther  evidence,  the  plaintiff  ob- 
tained a  verdict. 
Erskine  and  Lawes  for  the  plaintiff. 
Garrow  and  Maryatt  for  the  Defendant. 

DaAGX 


EASTER  TERM,  88  GEO.  Hi.                                043 
Drags  v.  Ibbbrson.  

DrAH£ 

rilROVER  for  a  promissory  note.  Ibbbmoit.' 

-*•     The  defiendant  was  a  tailor ;  the  plaintiff^  a  person  who  j^  j^^  ^^^ 
kq)t  a  shop  for  the  purchasing  and  sale  of  renmants  of  cloth.  *  for  com- 

In  the  month  of  Februaty  preceding  the  action,  an  appren-  JS'^erSttn- 
tice  of  the  plaintiff's  had,  without  his  master's  knowledge,  our,  may  be 
taken  up  a  quantity  of  cloih  at  the  defendant's  woollen-draper's,  j^^       *^' 
which  he  had  sold  at  the  plaintiff's  shop  at  an  under  price,  ai^d    ^  „^g^  ^ 
converted  the  money  to  his  own  use.    The  matter  being  dis- 
covered, the  defendant  and  the  woollen-draper,  accompanied 
by  a  constable,  went  to  the  house  of  the  plaintiff,  and  charged 
him  with  the  fraud.    He  confessed  the  circumstances ;  and,  to 
induce  the  defendant  not  to  proceed  further  in  the  business  (as 
his  counsel  stated  it,  he  then  ignorantly  supposing  that  he  had 
been  guilty  of  a  crime)  had  the  goods  valued ;  part  he  paid  in 
money,  and  gave  the  promissory  note  in  question  for  the  rest. 
Tba  present  action  was  brought  to  lecover  back  that  note 
which  h$  bad,  as  it  was  stated,  been  ignorantly  induced  to 

The  note  was  drawn  by  one  Donemethey,  payable  to  the 
plaintiff  by  name ;  but  not  to  his  order.  It  was,  however,  in- 
dorsed Thomas  Drage. 

Mingay  contended.  That  the  plaintiff  had,  by  the  indorse- 
ment, transferred  all  property  in  the  note  5  and  so  could  not 
muntain  the  action. 

Lord  Kb^iton.  The  note  is  not  payable  to  the  plaintiff's 
order ;  he  therefore  cannot  transfer  any  property  in  it  by  his 
indorsement. 

The  plaintiff's  counsel  contended.  That  the  defendant, 
having  taken  the  note  for  compoimding  a  felony,  had  obtained 
an  illegal  possession  of  it;  and  therefore  the  plaintiff  was  en- 
titled to  recover  the  possession. 

Lord  KsNTON.  In  the  case  of  Ogleby  v.  ■  '■  ■  ■  ^  in  the  time 
of  Lord  Talbot,  a  distinction  is  taken  between  1^  pecurity  given 
for  compounding  a  felony  and  settling  1^  misdemeanour.  In  [  645  ] 
the  latter  case,  the  security  is  not  void,  or  contrary  to  law.  In 
the  case  of  stolen  goods,  the  receiver  is  an  accessary.  This  is 
not  a  felony^  though  very  near  it:  it  is  like  the  obtaining 
goods  on  false  pretences.  But  if  a  fe}ony,  it  cannot  be  so  till 
the  principal  is  convicted. 

Marryati 
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1794. 
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v. 
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Marry atty  of  counsel  for  the  plaintiff,  cited  the  case  of  CoOini 
y.  Blantemy  2  WiU.  341 ;  and  said,  That  in  that  case  the  liUs- 
tinction  between  the  consideration  being  the  compoimdiiig  a 
felony  and  settling  a  misdemeanor,  was  over-ruled }  and  that 
it  was  there  held>  that  if  the  consideration  was  the  latter,  it 
was  as  bad  as  the  former. 

Lord  Kbnyon  said.  That  he  should  adhere  to  the  dassof 
cases  which  held,  that  the  consideration  being  the  seeding  a 
misdemeanour^  might  be  good  in  law ;  and  that  there  was 
therefore  no  grotnd  for  the  plaintiff's  recovery  in  the  present 
action. 

Gibbi,  for  the  plaintiff^  acquiesced;,  and  the  plamtiff  was 
called. 

Gibbs  and  Marryait  for  the  Plaintiff. 

Mingay  for  the  Defendant. 


Vide  FaUowes  v,  Taylor,  7  Term  Rep.  475;  where  it  was. 
adjudged,  that  a  bond  given  to  a  person,  conditioned  to  be 
void,  if  the  obligor  should  not  commit  certain  nuisances,  the 
obligee  agreeing  not  to  prosecute  him  for  nuisances  alieadj 
committed,  was  held  to  be  good. 


[646] 

An  entry 
made  in  the 
books  of  the. 
plaintiff,  spe- 
xifying  the 
terms  of  an 
agreement, 
is  not  evi- 
dence,  where 
the  person 
who  made  it 
is  dead,  by 
proving  his 
hand-writing. 


Calvbrt  v.  Archbishop  of  Canterbury. 

rairilS  was  a  special  action  on  the  case,  on  an  agreement  for 
-*-      the  hire  of  a  pair  of  coach-horses. 

The  declaration  stated  the  agreement  between  the  plaintiff 
and  the  defendant  for  the  hire  of  the  horses  for  twelve  mouths ; 
and  the  action  was  brought  to  recover  the  hire  for  that  time. 

The  defendant  had  returned  the  horses  at  the  end  of  nine 
months. 

The  plaintiflfs  servant,  by  whom  the  contract  had  been  made, 
was  dead;  and  the  only  evidence  of  the  commencement  of  the 
contract  was,  an  entry  made  in  the  plaintiff's  book,  which 
stated  the  terms  of  the  agreement.  This  entry,  Garrcw,  for 
the  plaintiff,  contended,  was  ccmipetent  for  him  to  give  in  evi- 
dence, to  prove  the  commencement  of  the  contract ;  relying 
on  the  case  of  Price  v.  Lord  Tarrington,  SaUt.  285 ;  wherein  it 
was  resolved,  that  entries  made  in  his  master^s  book,  by  a  ser- 
vant. 
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Tant^  of  the  delivery  of  beer,  were  evidence  after  the  servant's       1794. 
death,  upon  proving  his  band-writing.  '    

Lord  Kbnyon.    I  think  this  evidence  inadmissible.    The     Calvebt 
eases  in  which  an  entry  made  by  a  servant,  in  the  books  of  his  Abcbbisbop 
master,  have  been  received  in  evidence,  are  where,  by  such  c^j,y^]^5^,ny 
entry,  the  servant  chaises  himself,  and  discharges  another  per- 
son.   Such  entries  may  be  read,  not  only  to  charge  the  ser-     [  647  ] 
vant  but  for  other  purpose :  as  where  a  steward  of  a  manor 
enters  in  his  book  the  receipt  of  rents*    Such  book  may  not 
only  be  read  to  charge  the  steward  with  the  amount,  but  to 
diew,  on  bdiaif  of  the  tenants,  that  such  rents  had  been  re- 
eeived ;  and  also  to  shew,  in  cases  in  which  it  might  become  a 
question,  what  kind  of  rents  was  payable  out  of  particular 
estates.    Tl^at  rule  does  not  apply  in  the  present  case.    The 
entry  here  is  not  to  charge  the  servant. 

Hie  plaintiff  was  nonsuited. 

KSarrow  and  Reader  for  the  Plainti£ 

^skine  for  the  Defendant 


Maddocks  v.  Hankby. 


ASSUMPSIT  by  the  indorsee  of  a  pronussory  note  against  The  admis- 
die  maker.  SJS**'^*^ 

The  promissory  note  was  drawn  by  die  defendant,  payable  hig  hand- 
to  one  SelUer,  w^o  indorsed  to  Rymer,  by  whom  it  was  in-  wntmgp  b 
dorsed  to  the  plaintiff.  aggimtdie 

The  plaintiff  proved  the  hand- wridng  of  the  defendant  and  maker. 
Rymefy  by  persons  acquainted  with  them ;  and  the  only  doubt 
in  the  case  was,  as  to  the  hand-writing  of  SeUfer. 

The  evidence  to  establish  the  &ct  was,  of  a  person  who  had 
gone  to  Sel&er,  he  then  beuig  in  prison,  and  a^ed  him  if  that 
Was  his  hand-Brriting.    To  Whom  he  acknowledged  ttiat  it 


GHAe,  for  the  defendant,  'objected  to  this  evidence ;  insist-     (  64B  ] 
ing^  that  sudi  an  admission  of  a  &ct  was  not  evidence  against 
Ihe  defendant,  as  it  might  be  materiid  to  ascertain  the  time 
ivhen  the  indorsement  had  been  made.  - 

liOird  EsBiTOBr  said^  he  thought  it  was  admissible  and  suffix 

cient 
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l7^-       cient  evidence,  as  it  went  in  derogation  of  the  party's  own 
title  to  the  note ;  but  he  oflTered  to  reserve  the  case. 

Maodocks        ^^  piaintiflF  had  a  verdict. 

Ha^^et.         Erskine  and  Manley  for  the  Aaintiff. 
Gibbs  for  the  Defendant. 


LAST  DAY  OF  SITTINGS  AT  WESTMINSTER. 


Garland  v.  Scoones. 

Hhepoaea'iB    T|EBT  on  bond. 

e^cnwo^a    JLF     Pleas:— Won  est  factum;  2.  Set-oC 
sum  indorsed,      The  bonds  upon  which  the  action  was  bronght  was,  a  bond 
and  is  good      given  by  the  defendant  to  the  Lord  Chancellor^  on  scdng  oat  a 
MUoffto  die    commission  of  bankruptcy  agunst  the  plaintiff  in  tibe  commcm 
extent  of  it.     form^  conditioned  to  establish  the  usual  requisite  to  make  the 
plaintiff  a  bankrupt,  &c.  which  he  had  not  done. 
[  649  ]         The  bond^  when  produced^  was  in  a  penalty  ci  2001. ;  and 
one  of  the  conditions  was  to  establish  a  debt  of  2001. 
It  was  objected :  that  this  bond  was  not  within  the  statute. 
Per  Lord  Kbnton.    That  depends  on  the  number  who  were 
to  join.    If  there  was  but  one  petitioning  creditor,  it  seemi  not 
to  be  good. 
The  objection  appearing  on  the  record  was  waived^ 
To  prove  the  set-off^  the  defendant  produced  the  record  of  a 
verdict  on  a  trials  wherein  the  present  defendant  had  been 
plaintiff  in  an  action  against  the  present  plaintiff,  in  which  he 
had  obtained  a  verdict  foir  2452,    The  postea  was  so  indorsed; 
and  it  was    relied,  that  it  was  evidence  of  a  demand  more 
than  sufficient  to  coyer  the  plaintiff's  demand;  and  ihe  case  of 
BaskerviUe  v.  Broum,  before  Lord  Mansfield,  2  jBurr.  122d^  was 
cited. 

Gibbs,  for  the  plaintiff,  contended.  That  the  mere  prodoc- 
tion  of  the  postea  was  not  of  itself  sufficient  evidence ;  that  die 
judgment  ought  to  be  proved. 

Lord  Kenyon  ruled,  that  the  mere  production  of  the  postea 
was  sufficient  to  establish  the  demand  to  the  extent  of  the  sum 
indorsed,  as  the  verdict  in  the  cause.    His  Lordship  added, 

that, 
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Oakland 

V. 


that,  in  cases  of  issues  out  of  .Chancery,  the  Chancellor  always       1794. 
admitted  the  production  of  the  pastea  as  conclusive  of  the  ex- 
tent of  the  demand. 

The  set-off  more  than  covering  the  amount  of  the  plaintiff's     ScooNis 
demand,  the  defendant  had  a  verdict. 

Gibbs  and  Praed  for  the  Plaintiff.  r  g^  -• 

LatD  and  DdfHpier  for  the  Defendant. 


Vide  contra  JMU.N.  P. 


Rbx  V,  Hammond  Paob. 

This  was  an  indictment  agsumt  die  defendant  for  perjury. 
Tlie  indictment  stated,  ^<  That  issue  was  joined  in  a  certain  cause,  wherein 
•  was  plaintiff,  and the  defendant ;  wluch  issue  came  on  to  be 


tried  at  the  Sittings,  &c.  before  a  jury  of  the  country,  &c.  and  which  was  af- 
terwards referred,  &c.  and  that  defendant,  &c.  committed  wilful  and  corrupt 
peijury,"  &c. 

The  counsel  for  the  prosecutMm  produced  die  ruH  pHua  record,  which  stated 
the  issue  joined,  and  the  award  of  the  jury  process ;  but  diei^  was  no  pottea 
indorsed.  The  cause  having  been  referred,  the  Associate  had  made  no  in- 
dorsement; but  Mingay  pffered  die  parol  evidence  of  the  officer,  to  prove 
that  the  cause  had  come  on  to  be  tried,  and  die  rule  of  court  to  prove  the  re- 
ference of  die  cause;  contending,  that  this  was  the  best  evidence;  because 
the  jury,  having  ghren  no  verdict,  thero  was  nothing  to  indorse  on  the  poata. 

Enkmej  for  the  defeiidant,  contended,  That  whether  such  trial  was  had  or 
not,  could  only  appeat  by  matter  of  record;  that  is,  by  the  indorsement  of 
the  pottea :  and  notwithstanding  the  reference,  the  poUta  ougjht  to  be  indorsed. 
That  the  jury  was  sworn ;  and  either  that  a  juror  was  withdrawn,  or  a  verdict 
taken  for  the  plaintiff,  subject  to  the  reference. 

Lord  KcNYOv,  at  first,  said,  he  was  of  opinion  that  these  proceedings  must 
be  proved  by  the  record,  and  not  by  parol  evidence;  but  he  thought  the  poi- 
tea  might  be  so  indorsed  now  in  court  In  civil  cases,  it  was  oonHmon  to 
allow  indorsement  in  court  of  notes  or  bills,  or  alterations  in  hlank  indorse- 
ments, to  answer  the  facts  of  the  case;  and  he  knew  no  difference  between 
civil  and  criminal  cases,  where  there  were  materials  to  amend ;  and  that  he 
had  known  instances  of  amendment  from  the  office's  notes,  at  a  great  distance 
of  dme.  However,  on  reading  the  allegation  in  the  indictment,  <<  that  the 
cause  came  on  to  be  tried  before  a  jury  of  the  countiy,''  &o.  &c.  he  thought 
it  would  be  too  much  to  say,  that  the  whole  /Mstoo,  with  die  name  of  die 
jurors,  and  that  one  thereof,  viz.  ^  the  last  sworn,  was  withdrawn  finom  his 
fellows,'' &c.  should  then  be  indoiQsed;  but  that  the  whole  facta  should  be  proved  r  i*!*!  -1 
by  the  record.  But  what  was  conclusive,  that  when  so  indorsed,  it  couM  not  L  ^^  J 
be  given  in  evidence  in  another  cause  without  being  stamped ;  though  it  was 
not  usual  to  stamp  it  on  making  it  up. 

The  defendant  was  acquitted. 

Bioo, 
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1794. 

Bigg.  Assiirnee  of  Fisheiu  v.  Spoonbr.  '' 

Bioos,  °  ^ 

Assignee  of    

.  FisHEB      npiROVER  for  a  quantity  of  household  funuture  and  stock- 

SpJ;e«.      *      ing  frames. 

j^  ^^  The  action  was  brought  to  recover  the  articles  mentioned  in 

A^trader  who  ^^^  declaration,  on  the  ground  of  their  having  been  assigned 
uDotdeoied  to  the  defendant,  who  was  a  bona ^/!cfe  creditor,  after  an  act  of 
J^jJ^^iJI^  bankraptcy  alleged  to  have  been  committed  by  the  banknqit 
ioT  money ;  The  assignment,  to  the  defendant  of  these  articles,  was  di^ 
2^*^  in  AprU,  1798.  Some  few  days  after  its  execution,  an  indis- 
iends  togoout  putable  act  of  bankruptcy  took  place ;  but  the  plaintiff  relied 
to  get  moQ^,  Qu  ^jg  ^f  bankruptcy  committed  during  the  course  of  the  three 
but  does  not  „  ^i.     .     ^v    r  «      • 

return,  nor      preceding  months,  m  the  followmg  manner  :— 

endeavours  to  Fisher^  the  bankrupt,  had  been  an  attorney  at  Sheffield,  in 
^]^^/'  considerable  practice.  He  had  been  in  the  habit  of  receiving 
cn^tLfte-  «ums  of  money  from  different  persons,  to  lend  out  on  securities; 
^^^!^^  fai  many  of  winch  he  had  himself  joined,  and  thereby  became 
jtttoftenk-  considerably  involved.  Being  anxious  to.  avoid  committing 
^^'^^^  what  he  deemed  a  clear  act  of  bankruptcy,  that  of  bring  de- 

nied to  a  creditor,  he  gave  orders  to  that  effect— never  to  be 
[  6S2  ]  denied,  if  at  home,  when  a  creditor  called.  But  it  was  g^ven 
in  evidence^  that,  during  the  months  of  January,  February,  and 
March  preceding,  when  he  was  known  to  be  in  difficulties, 
several  persons  called,  to  whom  he  was  indebted :  diey  were 
admitted  to  his  house,  and  he  saw  them ;  but  upon  their  asking 
him  for  money,  he  pretended  to  go  out  to  get  it;  and  Irit  his 
house  under  that  pretence,  leaving  them  ther%  expecting  his 
return ;  but  he  never  returned  during  the  course  of  the  even- 
ing. Several,  after  waiting  several  hours,  departed  with 
threats  of  arresting  him;  and  during  the  time  of  his  absence, 
it  was  proved,  that  he  went  either  to  the  billiard-table  or 
tavern;  where  he  was  found  by  his  clerks  or  servants  when 
tiiey  went  to  seek  him. 

liord  Kbnyon,  upon  this  eWdence,  was  of  opinion,  that 
though  he  had  not  been  denied,  these  were  acts  of  bankruptcy, 
as  delaying  creditors ;  and  so  directed  the  jury,  who  found  a 
verdict  for  the  Plaintiff. 

Er^kine,  Gibbs,  and  *Espina$$e  for  the  PlaintiC 
Xjou)  and  Manley  for  the  Defendant. 


BOITBEMAN 
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1798. 

BOUERMAN  V.  Ra0BNIUS.  

rwiHIS  was  an  action  on  the  case,  brought  to  recover  da-  v, 

^      mages  for  an  injury  done  to  a  quantity  of  clover- seed    R^^enius. 

which  had  been  shipped  by  the  plaintiff,  on  board  the  defend-  -^letter  or 

ant's  ship,  on  account  of  Vandyke  and  0>.  the  plaintiff 

The  defendant  was  the  captain  of  a  vessel  trading  between  ?"  ^?  record, 

Embden  and  London;  and  the  cliarter-party  was  produced^  against  him, 

signed  by  both  the  plaintiff  and  the  defendant.  «7^  *^"g!j. 

rm.  •  .  1    1    '    1     1        .  •       .—        the  plaintiff  IS 

The  action  was  m  case,  and  the  declaration  stated,  *^  That  only  nominal, 

by  a  certain  bill  of  lading,  entered  into  between  the  plaintiff  ^4^^*^^"^ 

'  IS  thfiiTtRrtv 

and  the  defendant,  the  defendant,  in  consideration  that  the  really  in- 
plaintiff  had  shipped  on  board  the  defendant's  vessel,  tiien  lying  terested. 
in  the  port  of  EmMeny  certain  goods,  to  be  carried  from  thence 
to  London;  there  to  be  delivered  in  good  condition  and  dry 
(except  in  case  of  inevitable. damage  or  leakage)  for  a  certain 
reasonable  freight  to  he  therefore  paid ;  the  defendant  under* 
took  to  deliver  them  accordingly."  The  declaration  then 
averred  the  sliipping  of  the  goods,  &c.  and  assigned  a  breach, 
that  the  goods  were  not  delivered  dry  and  in  good  condition^ 
but  wetted  and  spoiled  through  the  neglect  of  the  defendant. 

The  plaintiff  proved  that  the  goods  had  been  received  in  a 
spoiled  and  damaged  state ;  and  attempted  to  establish,  that 
the  injury  had  proceeded  from  the  want  of  their  being  properly 
dunnaged  when  the  vessel  was  loading. 

The  defence  was.  That  the  injury  arose  from  bad  weather;     r  554  i 
and  that  every  possible  care  had  been  taken,  as  well  in  the 
stowage  and  dunnage,  as  after  the  sailing. 

To  prove  these  fiicts,  the  defendant  offered  in  evidence  a 
letter,  written  by  the  plaintiffs,  and  addressed  to  Vandyke  and 
Co.  to  whom  they  were  agents,  and  their  names  being  only 
used  in  the  action,  as  the  bill  of  lading  was  in  their  aames. 

This  letter  was  in  the  following  words : — "  We  hear  you  are 
proceeding  against  Badenius  for  neglect  of  the  seeds :  we  can 
assure  you  that  we,  as  well  as  Radenius,  acted  in  no  improper 
manner.  He  dunnaged  his  hold  uncommonly  high.  The  ship 
sprung  a  leak  at  sea,  and  not  in  the  river;  and  it  seems  to  us, 
from  the  steps  you  are  taking,  that  you  are  wishing  to  make  the 
poor  captain  pay  for  the  loss  of  the  market.  Captain  Radenius 
acted  in  every  respect  according  to  order ;  we  can  lay  no  fault 
to  his  charge,  nor  think  there  has  been  any  defect  in  his  duty. 

^^  C  Bouerman  and  Cb." 
d  This 
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1798.  This  letter  also  disclosed,  that  the  real  interest  was  in  Van- 

dyke and  Co.  and  not  in  the  plaintiffs,  who  were  indemnified  by 
Vandyke  and  Co. 

Radenius.  This  letter  was  contended,  by  the  defendant's  counsel,  to  be 
decisive,  as  furnishing  a  complete  answer  to  the  plaintiff's  case ; 
and  that  he  should  be  nonsuited. 

The  plaintiff's  counsel  contended.  That  this  letter,  as  evi- 
dence, was  totally  inadmissible.    They  stated,  that  it  appeared 

X  655  ]  by  the  letter  itself,  that  the  plaintiff,  upon  this  record,  had  no 
interest  whatever  in  the  question :  That  Vandyke  and  Co.  were 
the  parties  really  interested,  having  indemnified  the  plaiatifis: 
That  they  should  therefore  not  be  affected  by  any  act  of  the 
pluntiffs  on  the  record,  nor  prejudiced  by  any  admission  of 
theirs :  That  the  Court  had,  in  many  instances,  taken  notice  of 
the  real  plaintiff  in  the  action ;  though  another  appeared  on 
record  and  allowed  pleas^  which  otherwise  could  not  have 
been  pleaded :  *  That  it  appeared  the  plaintiiis  stood  in  die 
relation  of  agents  only  to  Vandyke  and  Co.;  and  as  the  letters 
of  an  agent  would  not  have  been  evidence  in  favour  of  bisprin-: 
cipal,  they  should  not  be  evidence  against  him. 

For  the  defendant  it  was  answered.  That  if  this  evidence  was 
not  admitted,  it  might  be  productive  of  the  highest  injustice; 
inasmuch  as  the  real  party  interested,  by  bringing  9a  action, 

A  not  in  his  own  name,  but  in  that  of  his  agent,  would  deprive 

the  other  party  of  the  benefit  of  his  testimony;  and  yet  would 
claim  to  himself  all  the  benefit  of  being  a  real  plaintiff:  or  the 
defendant  might  lose  the  benefit  of  a  set-off  against  the  real 
party.  Besides,  Vandyke  and  Co.  having  admitted  Bouerman 
and  Co.  to  be  their  agents^  and  of  course  empowered  them  to 
act  for  them  in  that  capacity,  in  the  shipping  and  stowing  of 
the  goods,  if  they  were  satisfied  with  the  manner  in  which  it 
had  been  done,  Vandyke  and  Co.  could  not  complain ;  but  be 
bound  by  the  acts  of  their  agents. 

[  656  ]  Lord  Kenyon.    I  cannot  look  out  of  the  record  on  which 

Bouerman  and  Co.  appear  as  the  plaintiffs.  I  am  desired  to  go 
out  of  it,  and  to  consider  Vandyke  and  Co.  as  the  plaintiffs,  ami 
Bouerman  and  Co.  as  no  way  interested ;  and  this  for  the  pur- 
pose of  rejecting  what  appears  to  me  to  be  a  fair  and  proper 
answer  to  the  case.  Sitting  in  a  court  of  law,  I  must  judge  by 
the  record  that  is  before  me ;  and  Bouerman  and  Co.  are  the 

♦  Vide  Bottomky  v.  Brooke^  and  Winch  v.  Keely,    1  Term  Rep.  619. 

plaintiffs 
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jplaintiffs.    Every  admission  by  the  plaintiff  is  evidence  for  the       1798. 

defendant;  nor  should  he  be  deprived  of  the  benefit  of  it,  by 

setting  up  a  supposed  interest  in  a  third  person,  though  the 

effect  of  such  party,  being  the  plaintiff  on  the  record,  is  to  de-    Radenius. 

prive  the  defendant  of  his  evidence.    The  evidence  appears  to 

me  admissible,  and  the  defendant  entitled  to  a  verdict. 

The  Plmntiff  was  nonsuited. 

Gibbs  and  Park  for  the  Plaintiff. 

Erskine^  GarroWy  and  W.  Walton  for  the  Defendant. 


In  the  next  term,  the  plaintiff's  counsel  moved  to  set  the 
nonsuit  aside  t  but,  after  argument,  the  court  concurred  in 
opinion  with  the  Lord  Chief  Justice  3  and  a  new  trial  was  re- 
fused.   [7  Term  Rep.  663.  S.  C] 

In  the  course  of  the  argument  a  case  was  cited  by  Mr. 
Ershinej  before  Lord  Man^ld;  to  which  the  court  seemed  to 
assent.  An  action  was  brought  in  the  name  of  a  nominal 
plaintiff,  by  persons  beneficially  interested,  for  whom  he  was 
trustee.  At  the  trial,  the  defendant  produced  a  release  from 
the  plaintiff;  which  Lord  Manffield  held  to  be  conclusive,  but 
said.  That  the  court  of  chancery,  upon  application,  would  make  [  657  ] 
the  trustee  pay  the  principal  debt,  if  well  founded,  and  the 
costs  of  the  auit. 

Vide  Craib  et  Ux.  v.  D'Aeth,  in  notis,  7  Temp.  Rep.  670. 


SITONpS  AFTER  TERM,  IN  THE  COMMON  PLEAS. 


Quick  and  Wifb,  Executor  of  MTmbrson,  v.  Staines, 
Knt.  Sheriff  of  London. 

rTIHIS  wasan  action  of  trover  against  the  defendant,  as  sur-  jf  ^  woman, 
-■•      vivine  Sheriff  of  Middlesex,  to  recover  the  value  of  a  p^sessed  of 
quantity  of  household  goods  which  had  been  taken  by  him  hi  ^^^  i^er  hus- 
execution.  ,     band's  who  is 

^^c  goods  in  question  had  been  the  property  of  one  MPher-  ^^'  ^^^^  ^ 
•on  he  died^  leaving  his  widow  executrix ;  and  she,  soon  after  own,  andafler 
his  death,  married  the  plaintiff  Q^kk.    The  widow  had  kept  K^nd""^ 
possession  of  the  goods  after  his  death,  and  used  them  as  her  husband  also 

d2  own  «»e»^»;" 
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1798.       t>wn ;  and  continued  so  to  do^  until  after  her  marriage  with  the 
— ^-^        plaintiff  Quick;  and  the  goods  appeared  as  his  to  the  world. 
^AViPE^^        *The  execution  in  question^  issued  against   Q^ick;  under 
Executor  of  which  the  goods  were  seized.    They  were  claimed  by  the 
MTherson,   pig^ijjtig-^  as  the  unadministered  goods  of  M^Pherion;  but  not 
Staines,     being  restored^  the  present  action  was  brought^  after  a  notice 
lS:^     given  to  the  Sheriff. 
\%9,dewutat>'a  •      Shepherd,  Serjt.  upon  these  facts,  contended,  that  it  appeared, 
and  they  are    that  a  devastavit  had  been  committed,  by  the  executrix  giving 
Mocut?n^t    "P  ^^®  goods  to  her  husband  Quick;  and  permitting  him  to 
the  suit  of  the  appear  as  the  owner,  without  taking  any  step  to  dispose  of 
^nd  hus-     tjje„^^  according  to  her  duty  under  the  will :  that  that,  there- 
r  *65R  1     fore  subjected  them  to  an  execution  against  the  plmntiff  Quid:. 
''        'For  die  plaintiff  it  was  answered,  that  the  possesion  of  the 
goods,  as  it  appeared  in  evidence,  WI13  consistent  with  the 
plaintiff's  title.     An  executor  might  advance  to  the  value 
of  the  testator's  goods  of  his  own  money  and  retun  them ;  so 
that  possession  was  no  evidence  either  way.    No  positive  act  of 
ownership,  exercised  by  the  plaintiff  Quick,  was  given  in  evi- 
dence ;  the  goods  were  merely  permitted  to  remain  where 
they  had  been  at  the  time  of  M^Pherson'a  death :  and  this  being 
a  qi^estion  of  property,  aiid  the  property  being  directly  proved 
to  belong  to  the  testator's  estate,  it  could  not  be  taken  under 
an  execution  at  the  suit  of  another,  on  a  presumptive  charge  of 
such  property. 

Eyrb,  Chief  Justice,  said,  he  was  of  opinion,  the  plaintiff 
should  be  nonsuited :  that  it  appeared  the  defendant  Mrs. 
Quick,  had,  after  the  death  of  her  first  husband,  taken  the 
goods  into  her  possession ;  and  so  continued,  without  makmg 
any  disposition  of  them  till  her  ^econd  marriage,  when  the 
same  possession  continued,  and  was  extended  to  the  husband. 
[  659  ]  The  m^rt  act  of  intermarriage  did  not  amount  to  a  devastavit; 
but  when  the  goods  of  the  first  husband  come  into  the  hands  of 
the  second,  in  consequence  of  his  intermarriage  with  the 
widow,  and  he  was  permitted  to  use  them,  and  appear  as  the 
owner,  and  to  have  full  power  to  dispose  of  them,  this  was  such 
a  conversion  of  the  property  as  should  prevent  him  or  his  wife 
from  denying  a  devastavit;  or  a  property  derived  fix)m  such  a 
conversion,  as  against  a  creditor.  The  plaintiff  was  nonsuited ; 
but  with  liberty  to  move  to  set  it  aside. 

7Le  Blanc  and  Cloyton,  Serjts.  and  ■    ■  ■■ .  for  the  Plaintiff. 
Shepherd,  Seij^.  for  the  Defendant. 

In 
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In  the  next  term  a  motion  was  made  to  set  aside  the  non-       1798. 

suit,  and  Farrv.  Newman,  4  Term.  Rep.  621  was  cited;  but       

the  Court  agrted  in  opinion  with  the  Chief  Justice.     IBos.  and '  ^^^^^^^ 

PuU  Itep.  in  C.  P.  293.  S.  C]  Executor  of 

'  ^A»  M*Pherson, 


V. 

Statues, 
Km.  Sheriff 
of  London. 


Walk£ji  V.  Constable. 


rilHlS  was  a  special  action  on  the  case.    The  declaration  Whereacon- 

A    stated.  That  whereas  the  plaintiflF  and  defendant  had  con-  ^^/f  j^Jj" 

tracted  for  the  sale  of  certain  premises  of  the  defendant,  at  and  has  been 

for  the  sum  of 1;  and  had  *paid  thereon  a  deposit  of  8501.  abandoned, 

AIL  1       11.     ./^-i^.  1        1.  and  an  action 

And  whereas  also  the  plaintiff  had  incurred  and  been  put  to  a  brought  for 

considerable  expense  in  examining  the  title,  &c.  to  the  pre-  ^e  deposit, 

^.  1  .1  ...  1         1        1  .     ..*•       Ti       and  the  plain- 

mises  m  question;  and  then  recitmg,  that  the  plaintiff  and  de-  tiff  declares 

fendant  had  agreed  to  put  an  end  to  the  contract  for  the  in-  ^P  ^«  special 

tended  purchase,  and  to  receive  back  the  purchase-money,  ces,  and  states 

The  declaration  averred.  That  the  defendant  undertook  to  pay  ^^^  contract, 

interest  for  the  deposit-money,  from  the  time  of  its  being  pro™e"it  to 

advanced  to  the  time  of  its  being  repaid;  and  also  all  costs  nave  been  a' 

and  expenses  incurred  in  examining  and  investigating  the  Inote^in'^^ 

title,  &c.  writing,  even 

There  was  another  count  for  money  had  and  received.         S?"^i^ 

It  appeared  that  the  premises  had  been  sold  by  auction.        auction. 

The  Plaintiff  was  proceeding  to  prove  his  case  by  parol,  [  *160  ] 
when  an  objection  was  taken,  that  such  evidence  could  not 
support  the  declaration :  that  the  foundation  of  the  action  was 
an  agreement  for  the  sale  of  lands  or  tenements ;  which  con- 
tract it  was  necessary  should  be  a  valid  and  legal  one,  or  this 
action  could  not  be  sustained:  that  in  order  to  make  such 
contract  good  and  legal,  it  should,  under  the  statute  of  frauds, 
be  in  writing ;  and  if  not,  the  contract  was  void. 

JdavTy  Seijeant,  for  the  plaintiff  answered,  that  it  appeared 
that  the  premises  had  been  sold  by  auction :  that  it  had  been 
settled  in  Simon  v.  Motives,  3  Burr.  1721,  that  sales  by  auction 
were  not  within  the  statute  j  but,  that  secondly,  the  contract 
having  been  abandoned,  that  it  was  competent  for  the  plain- 
tiff to  shew  that  it  had  been  to  the  effect  stated  in  the  declara- 
tion, and  now  abandoned,  and  at  an  end,  without  producing 
the  instrument  itself,  which  had  no  longej-  any  effect  or  opera- 
tion,  ^^^ 

Etrb, 
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1798.  Etrb^  Chief  Justice.    The  plaintiff  cannot  proceed  without 

production  of  the  contract.    The  defendant's  objection  is  a 

<^^^  strictly  legal  one :  the  foundation  of  the  action  is  the  oontmct 
CoirsTABLE.  for  the  sale  of  the  premises ;  which  contract,  in  ordf^p  to  be 
valid,  the  statute  of  frauds  requires  that  it  should  be  in  writ- 
ing.  It  is  sdd,  that  this  being  a  sale  by  auction,  is  not  within 
c.  the  statute ;  and  the  case  of  Simon  v.  Moiioos  is  relied  on :  but 
that  case  does  not  apply.  That  was  a  case  on  the  sale  of 
chattels;  it  arises  under  a  distinct  clause  of  the  frauds*  This 
is  a  question  on  the  sale  of  lands,  and  is  not  governed  by  that 
case;  and  I  am  of  opinion  that  such  contract  is  void,  if  there 
is  no  note  in  writing  of  it  produced, — The  plaintiff^  counsel 
further  rely,  that,  being  abandoned,  they  may  go  into  pared 
evidence  of  it ;  but  its  existence,  and  the  terms  of  i^  must  be 
proved  before  it  can  be  proved  to  be  abandoned ;  and  upon 
that  it  is  sufficient  to  say.  That,  being  in  writing,  tiie  instra^ 
ment  itself  must  be  produced;  and  parol  evidence  of  it  is  in^ 
admissible.    The  plaintiff  must  be  called. 


In  the  next  term  ^datr,  Serjeant,  moved  to  set  the  nonsuit 
aside,  and  to  enter  a  verdict  for  the  pliuntiff ;  but  the  court 
agreed  in  opinion  with  the  Chief  Justice.  In  this  cause,  as 
[  662  1  reported  by  Bosanquet  and  PtJier,  another  point  wba  made  in 
the  case :  [Bos.  and  Pull,  Rep.  in  C.  P.  306.  S.  C]  Whether, 
imder  the  count  for  money  had  and  received,  the  plaintiff 
""  could  not  recover  the  interest  of  the  money ;  but  the  court 
held.  That  under  the  general  count  for  money  had  and  received, 
the  plaintiff  could  oidy  recover  the  net  sum  received  without 
interest. 

Vide  Stan^ld  v.  Johnson^  ante  lOL 
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Hawkins,  AdM.  v.  BlBWITT.  Wednesday, 

July  4,.  * 

IROVER  for  a  box  containing  money  and  wearing  apparel.  To  give  eflFect 
brought  by  the  plaintiflFas  administrator  of  one  HolUnvell,  ^JL^j^J^ 
deceased.  tlie  deceased 

Tlie  defendant  pleaded  the  general  issue,  and  relied  on  his  ^ust,  atthe 
right  to  hold  the  property  as  a  donatio  mortis  catudL  from  the  supposed  ^fl, 

deceased.  S^i2^**^ 

The  case,  on  the  part  of  the  plaintiff  was,  that  the  intestate  over  them, 
in  his  last  illness  ordered  the  box  to  be  carried  to  the  house  of 
the  defendant,  who  was  his  aunt,  and  to  be  delivered  to  her; 
but  gave  no  other  directions  respecting  it,  nor  said  any  thing  [  622  ] 
about  giving  it  to  her.  But  it  was  farther  given  in  evidence, 
that,  on  the  next  day,  the  key  was  brought  to  the  intestate, 
who  desired  it  to  be  taken  back,  sayings  tliat  he  should  want 
a  pair  of  breeches  out  erf*  it. 

GibbSf  for  the  defendant,  stated,  that  he  was  prepared  with 
evidence  to  shew,  that  early  in  life  the  intestate  had  been  dis- 
tressed and  in  difficulties,  from  which  he  had  been  in  9omt  de- 
gree extricated^  and  otherwise  was  under  considerable  obligar- 

tions 
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1798. 

Hawkins^ 
Adm. 

V, 

Bllwitt. 


[666] 


tions  to  the  defendant,  to  whom  he  always  expressed  his  sense 
of  them,  and  declared  his  intention  of  leaving  her  whatever 
property  he  should  die  possessed  of.  He  then  contended  thi^t 
having  thus  intimated  a  forgone  intention^  the  delivery  of  the 
box,  in  this  manner^  must  be  presumed  to  be  made  in  pur- 
suance of  it,  and  be  sufficient  to  establish  her  title  to  the  pro- 
perty. 

Lord  Kenvon,  I  should  be  glad  to  give  effect  to  the  in- 
tention of  the  intestate,  if  it  could  be  done  consistently  with 
the  rules  of  law ;  but  I  am  of  opinion  here,  the  defendant's 
title  cannot  be  supported.  In  the  case  of  a  dmiaHo  mortis  cotif^ 
possession  must  be  immediately  given.  That  has  been  done 
here;  a  delivery  has  taken  place;  but  it  is  also  necessary 
that  by  parting  with  the  possession,  the  deceased  should  also 
part  with  the  dominion  over  it.  Thut  has  not  been  done  here. 
The  bringing  back  the  key  by  her  the  next  morning  to  the  intes- 
tate, and  his  declaration  that  he  should  want  one  of  the  articles  of 
his  apparel  contained  in  it,  are  sufficient  to  shew  that  he  had 
no  intention  of  making  any  gift  or  disposition  of  the  box.  It 
seems  rather  to  have,  been  left  in  the  defendant's  care  for  safe 
custody,  and  was  so  considered  by  herself. 

The  plaintiff  had  a  verdict. 

Garrow  and  Eb.  King  for  the  Plaintiff, 

Gibbs  for  the  Defendant. 


SITTINGS  AFTER  TERM,  AT  GUILDHALL. 


Fridayy 
July  13. 

Copies  from 
the  transfer 
books  of  stock 
are  good 
evidence. 


Marsh  v.  Collnett. 

« 

CASE  for  money  had  and  received. 
To  prove  the  transfer  of  a  parcel  of  stock  by  the  plain* 
tiff  to  the  name  of  the  defendant,  the  plaintiff's  coimsel  offered 
in  evidence  a  copy  of  the  transfer,  taken  from  the  bank-book 
of  the  3  per  cents.  ' 

The  bank-books  were  in  court,  but  the  copy  above  men- 
tioned was  only  offered  in  evidence. 

Gibbsy  for  the  defendant,  objected  to  it,  and  contended  that 
the  books  themselves  were  the  best  evidence,  and  should  be 
given  in  evidence^  and  that  a  copy  was  inadmissible. 

Lord 


Marm 
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Lord  Kbnyon  said,  they  were  public  books,  which  public,       1796. 
convenience  required  should  not  be  removed  from  place  to 
place ;  and  though  the  books  were  in  court,  he  would  not,  for 
the  sake  of  example,  break  in  upon  a  rule  founded  on  that    Collwctt. 
principle  of  public  convenience,  and  require  the  production 
of  the  original,  but  admit  a  copy  from  them  in  evidence.    His     [  666  ] 
Lordship  added,  he  remembered  a  case  before  Mr.  -Justice 
Yate9f  where  a  deed  of  tliirty  years  being  produced  in  evidence, 
it  appeared  that  the  subscribing  witness  was  living,  and  then 
actually  in  court.    That  learned  Judge  ruled,  that  he  would 
not  break  in  upon  a  rule  of  evidence  so  well  established,  as 
that  deeds  of  thirty  years  standing  proved  themselves,  by  re- 
quiring the  subscribing  witness  to  be  called,  but  would  admit 
it  without  further  proof. 

Enkme,  Garrow,  and  Manley  for  the  Plaintiff. 

Gibbs  and  Marryatt  for  the  Defendant. 


Hammersley  et.  alt.  v.  Knowles,  Esq.  ^^  ^^' 

ASSUMPSIT  on  a  promisory  note  for  8001.  made  by  the  When  a 
defendant,  and  drawn  payable  to  Nathaniel  Jefferys,  or  ?|^^^f " 
order,  and  by  him  indorsed  to  the  plaintiffs.  generally, 

Jefferys,  the  payee  of  the  note,  had  been  a  jeweller,  and  kept  J^^"\?" 
cash  with  the  plaintiffs  as  his  bankers.  Having  provided  the  appropriatioD, 
jewels  for  the  marriage  of  the  Prince  of  JVales^  to  the  amount  !^*^  *^ 
of  55,000  i.  the  necessary  advances  on  that  occasion  having  in-  payment  on 
volved  him  in  difficulties,  the  *  defendant,  who  was  his  brother  ^^^*^*?^. 
in-law,  had  lent  him  the  note  in  question  for  his  accommoda-  d^^ai^on^ 
tion.  no  other  ac- 

In  Febmary,  \79Jy  Jefferys  paid  the  note  in  question,  to-  ^^^^^^^  , 
gether  with  two  others,  into  the  plaintiffs' house  as  hi3  bankers:  ^  '  ^ 
on  the  27th  of  that  month  these  notes  were  due.  Previous  to 
that  time  Jefferys  informed  the  plaintiff,  that  the  note  in  ques- 
tion was  an  accommodation  note,  and  requested  him  to  hold  it, 
and  the  other>  over  for  some  time,  until  his  demand  on  account 
of  the  Princess  of  Wales^s  jewels  was  settled.  Hammersley 
consented ;  and  on  the  27th  of  Fdmiaryf  Jefferys  paid  into  the 
house  20001.  and  said  he, would  pay  the  balance  when  he  re- 
ceived the  rest  of  his  money  from  the  Prince's  trustees;  and 
also  leave  such  a  sum  in  their  hands  as  woidd  repay  them  for 

the 
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.17S6.       ^e  favour  done  to  him.    This  balance  was  then  3Q2i.    The 

^oney  appeared  to  be  pdd  in  generally,  and  nothing  was  said 

^^ei^c!^^^  as  to  its  particular  appropriatiou  at  the  time.    The  plaintifis 

V.  carried  this  payment  generally  to  account.    Jeffer^^  some 

^"emu^'    time  after  became  insolvent,  and  the  plaintifis  now  sought  to 

recover  on  this  note^  in  order  to  <cover  the  deficiency  in  the 

balance  due  by  Jeffenj9  to  the  Aouse. 

For  the  defendant  it  was  contended,  that  the  payni^it  made 
by  Jefferys,  on  the  27  th  of  Fdmuary,  should  have  been  appro- 
priated to  the  payment  of  the  debt  then  subsisting,  and  <^  course 
to  tike  discharge  of  the  present  note,  together  with  the  others, 
in  specie,  then  laying  unpaid  in  the  banker's  hands,  as  fiur  as 
the  money  paid  in  would  go;  and  that  therefore  the  utmoetthat 
could.be  recovered  against  the  defendant,  or  the  makers  of 
the  other  notes^  would  be  the  302  L  the  balance  then  unpaid 
by  the  2000^. 
[  668  1  ^^  Kbnyon*  The  grounds  of  the  law  as  to  paymoits  are 
very  clear.  Where  a  person  pays  money  on  one  accou^nt,  it . 
must  be  so  appropriated,  and  cannot  be  changed:  but 
the  rule  is  not  so'  strict  as  to  say  that  the  appropriation 
must  be  made  at  the  time  the  payment  is  madef  it  may  be 
done  at  a  future  time,  in  pursuance  of  a  foregone  transaction  l 
hut  where  there  is  a  subsisting  demand  between  two  parties, 
and  the  debtor  makes  a  payment  generally,  it  wouM  be  too 
much  to  say  it  was  not  a  payment,  but  a  deposit,  it  does  not 
appear  to  me  that  it  can  be  so  taken,  unless  the  parties  agree 
that  it  should  be  so.  That  this  was  not  so  taken  by  the  plmn- 
tifis  tiiemseives  appears,  because  it  appears  that  after  Jefferyf 
became  insolvent,  Hammersley  applied  to  him  to  set  the  note 
in  question  to  the  account  of  tiie  g^ieral  balance :  I  therefore 
think,  that  as  the  subsisting  debt  on  the  27th  of  Febmar^j 
when  Jefferyg  paid  in  the  2000  L  on  accounVacose  <m  Ike  note 
in  question,  and  the  two  others  mentioned  in  tiie  case;,  the 
phuDtiff  was  bound  to  ascribe  it  to  that  account. 

The  jury  found  a  verdict  for  3021.  only. 

Gforroto  and  Lowes  for  the  Plaintiff. 

Erskme  for  the  Defendant. 


IN 
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SITTINGS  AFTER  TERM,  AT  WESTMINSTER.  yf^oui. 


I  HiLLt;.  Wright." 

^TVHS  was  an  action  of  replevin^  Under  the 

-■-  The  defendant,  by  his  avowry  stated.  That  the  jilaintiff  issueof rwiw 
held  of  him  certain  premises,  the  rent  whereof  was  reserred  JL^J^  ^ 
quarterly ;  and  then  avowed  for  a  quarter's  rent  in  arrear  to  plaintiff^can- 
C*r«hn«,  1797.  ^iSSST'* 

Plea  in  bar  to  the  avowry.    ^^  No  rent  in  arrear.'^  as  claimefby 

The  counsel  for  the  plamtiff  stated  his  case  to  be,  That  he  ^j^^*^^^ 
held  under  a  lease  from  the  defendant's  father,  under  whom 
the  defendant  claimed ;  which  lease  he  had  ready  to  produce  j 
but  in  which  the  rent  was  reserved  half-yearly,  and  not  quar- 
terly, as  the  defendant  had  avowed. 

Mr.  Justice  Bullbr.  The  plaintiff  cannot  go  into  that 
evidence  on  these  pleadings. 

Shepherd,  Seijeant,  contended.  That  it  could :  That  the  issue 
was.  That  there  was  no  rent  in  arrear  on  the  day  stated  in  the 
avowiy.  No  rent  was  by  law  due  till  the  days  on  which  it  was 
reserved  and  made  payable ;  and  by  the  lease,  those  days  were 
Michaelmas  and  Lady-day ;  so  that  no  rent  was  in  arrear  at 
Christmas,  on  which  day  the  defendant  avowed,  no  rent  being 
then  due  or  payable. 

BuLLBR,  Justice.  Riens  en  arrere  admits  the  title  of  the  de-  r  qtq  n 
fendant  as  stated  in  the  avowry.  The  holding  therefore,  ipust 
be  taken  to  be  an  holding,  reserving  the  rent  quarterly.  The 
plaintiff  might  have,  by  his  plea  in  bar,  denied  the  holding. 
He  has  not  done  so,  but  chosen  to  take  issue  only  on  no  rent 
being  in  arrear  at  Christmas,  179J.  Unless,  therefore,  he  cap 
shew  that  he  has  pidd  the  rent  up  to  that  time,  the  defendant 
must  have  a  verdict. 

The  plaintiff  having  no  evidence  to  that  effect,  the  defen- 
dant had  a  verdict. 

Shepherd,  Seijeant,  and  'Espinasse  for  the  Plaintiff. 

Le  Blanc,  Seijeant,  for  the  Defendant. 


SITTING 
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w?ll'aS,  second  sittings  in  term. 

*  Sheriils  of  ^ 

Middlesex. 

Webb  v.  Herns  and  Williams^  Sheriffs  of  Middlesex. 

In  an  action  rilHIS  was  an  action  against  the  Sheriff  for  an  escape.    The 

sheriff  for\n  declaration  was  in  the  common  form,  stating  the  issuing 

escape,  the  of  the  writ,  which  was  indorsed  to  hold  the  defendant  to 

« torSie  de-  ^^^  ^^^  ^^'"  "  under  and  by  virtue  of  an  affidavit  then  on 

fendant  was  record,''  &C. 

unde^and^^  The  defendants  had  notice  to  produce  the  writ,  which  not 

by  virtue  of  being  done,  the  plaintiff's  attorney  proved  the  issuing  of  such 

the^davk'  ^  ^^^^  ^  ^^  Stated  in  the  declaration. 

must  be  pro-  The  plaintiff's  counsel  were  then  proceeding  to  prove  his 

duced,  and      cQse.  without  producing  the  affidavit  to  hold  to  bail,  stated  in 
the  indorse-       .      j     •        •  • 

ment  on  the    the  declaration. 

writ  is  not  'j^jg  ^^g  objected  to  by  the  counsel  for  the  defendant  who 

sufficientofit      „    ,   ,       .     **  i.  ..    '       ^  i      .  ■•  .  ,    «        . 

relied  that  it  was  a  distinct  substantive  and  material  allegation 

which  ought  to  be  proved. 

It  was  answered  for  the  plaintiff.  That  it  was  not  necessary 
to  be  proved;  for,  that  by  shewing  the  issue  of  the  writ, 
[which  writ  was  in  the  defendant's  possession  and  not  pro- 
duced ;  but  on  which,  had  it  been  produced,  the  indorsement 
on  it  would  have  sufficiently  established  the  factj  the  evidence 
was  sufficient  to  support  the  allegation. 
[  672  ]  Eyrb,  Chief  Justice,  said,  that  the  writ  would  not  suf- 
ficiently prove  the  declaration,  even  had  it  been  produced : 
That  the  averment  respecting  the  affidavit,  was  a  substantive 
and  material  averment,  which  could  only  be  supported  by  evi- 
dence of  the  affidavit  itself. 

~   The  plaintiff  not  having  any  evidence  of  the  affidavit,  was 
nonsuited. 

Shepherd,  Serjeant,  and  Lawesy  for  the  Plaintiff. 

Cockelly  Seijeant,  for  the  Defendant. 


In  the  next  term  [Bos  and  PuU.  Rep.  C.  P.  292.J  Shepherdy 
Seijeant^  moved  to  set  aside  the  nonsuit;  but  the  Court  of 

Common 


Webb 
v. 
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Common  Pleas  concurred  in  opinion  with  the  Chief  Justice.        1798. 
But  Mr.  Justice  Buller  said.  That  the  production  of  the  affi- 
davit to  hold  to  bail  had,  in  some  cases,  been  held  to  be  un-* 
necessary;    but'  it  was  where  the  declaration  only  stated,    HERNEand 
"  That  the  defendant  had  been  arrested  by  virtue  of  a  writ     sheriffs*of 

indorsed  for  bail  in  L ,'*  without  stating  the  words  mentioned    Middlesex. 

in  the  declaration  in  the  present  case,  upon  which  the  ques- 
tion arose — ideo  qutere  ? 

Vide  Croke  v.  DowUngy  East.  22  Geo.  III.  BuUer,  N.  P.  14, 
last  edit.  Rogers  v.  nsconibe,  Taunton  Lent  Ass.  1785.  'Esp. 
Gig.  N.  P.  535.  Savage^  q.  t.  v.  Smith,  2  Blackstone's  Rep. 
1 101 .    Bristow  V.  IVright  and  Pugh.  Dougl  640. 


Garment  v.  Barrs.  [  673  ] 

THIS  was  an  action  on  the  case,  on  the  warranty  of  a  mare  A  warranty 
sold  by  the  defendant  to  the  plaintiff.  is  sound  U 

The  declaration  stated,  •'That  in  consideration  that  the  not  false,  be- 

cause  the 
pl^ntiff,  at  the  special  interest  and  request  of  the  defendant,  ^^rse  labours 

had  bought  of  him  a  certain  mare  of  great  value,  the  defendant  under  a  tem- 

undertook  and  promised  the  plaintiff  that  she  was  sound, ''  &c.  j^'^^  ^^ 

The  first  witness,  called  on  the  part  of  the  plaintiff,  proved  dent, 
the  sale,  and  that  at  the  time,  the  defendant  warranted  her  to 
be  soimd.  But  he  said  further,  that  upon  the  plaintiff  then 
observing  that  she  went  rather  lame  of  one  leg,  the  defendant 
said,  that  that  had  been  occasioned  by  her  taking  up  a  nail  at 
the  fiurier's ;  and,  except  as  to  that  lameness,  she  was  perfectly 
sound. 

Le  Blanc,  Serjeant,  objected :  That  the  plaintiff  should  be 
nonsuited  on  the  ground  of  a  variance.  He  observed,  that  the 
plaintiff  had  declared  upon  a  warranty  in  general  terms,  that 
the  mare  was  sound,  whereas  the  warranty  proved  in  evidence 
was  with  an  exception  of  the  lameness  of  the  foot.  This  he 
contended  was  a  &tal  variance* 

Etrb,  Ch.  J.  A  horse  labouring  under  a  temporary  injury, 
or  hurt,  which  is  capable  of  being  speedily  cured  or  removed, 
is  not  for  that  an  unsound  horse;  and  where  a  warranty  b 
made  that  such  a  horse  is  sound,  it  is  made  without  any  view 
to  such  an  injury ;  nor  is  a  horse  so  circumstanced  an  un-  [  674  ] 
sound  horse  within  the  meaning  of  the  warranty.    I  am  of 

opinion 
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17d8.  opiniODy  that  to  make  the  exception  mich  bs  onght  to  have 
been  dtated  in  the  declaration,  as  a  qualification  of  the  general 
warranty,  so  as  to  make  a  fiital  variance  between  the  warranty 
Babbs.  really  made  and  that  stated  in  the  declaration,  the  injury  «the 
hone  had  sustained,  €>r  the  malady  under  which  he  laboured, 
ought  to  be  of  a  permanent  nature  and  not  such  as  arose  firom 
a  temporary  injury  or  accident 

The  plaintiff  had  a  verdict 

Shepherd,  Seijeant,  and  'Esjnnagse,  for  the  Plaintiff. 

Le  Blanc,  Seijeant,  for  the  defend^t. 
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SUMMER  ASSIZES,  1/98,  AT  MAIDSTONE. 
CORAM  LORD  KENYON  AND  MR.  JUSTICE  BULLER. 


The  King  v.  Watts.  jygg^ 

THIS  was  an  indictment  against  the  defendant,  preferred  by  Where  ^  ves- 
the  city  of  London,  for  a  nuisance  on  the  river  Thama.  ?el  was  sunk 

The  indictment  charged,  ^^ That  the  defendant,  being  the  river, byu^ci- 
owner  of  a  certain  ship  which  had  been  sunk  in  the  river  dent  or  mis- 
Thames,  suffered  and  permitted  the  said  ship  to  remain  and  dictmenfou^ 
continue  there,  to  the  obstruction  of  the  navigation  of  the  said  not  be  muo- 
river,  and  of  persons  passing,  repassing,  and  navigating  on  the  the  oimlr^or 
said  river,"  &c.  not  removing 

The  case,  as  stated  by  the  prosecutor's  counsel  was,  That  ^^* 
the  defendant's  ship  coming  up  the  Thames  was  run  down  and 
sunk  by  an  outward  bound  Indiaiman  ;  that  she  became  a  com- 
plete wreck,  in  which  state  she  was  at  the  time  of  the  indict- 
ment, and  had  the  effect  complained  of  in  the  indictment* 

Upon  the  opening  of  the  case.  Lord  Kbnton  expressed  his  r  gjg  i 
opinion  that  the  indictment  could  not  be  sustained.  His  Lord- 
ship said,  that  the  grievance  which  was  the  object  of  the  pre^ 
sent  indictment,  had  been  occasioned,  not  by  any  de&ult  or 
wilful  misconduct  of  the  defendant,  but  by  accident  and  mis^ 
fortune ;  and  that  it  would  be  adding  to  the  calamity  to  sub* 
ject  the  party  to  an  indictment,  for  what  had  proceeded  from 

such 


The  Kino 


676  CASES  AT  NISI  PRIUS, 

1798.  Buch  causes,  against  which  he  could  not  guard,  or  which  he 
could  not  prevent. 

Shepherd,  Seijeant,  for  the  prosecution,  contended.  That 

Watts.      though  the  defendant  was  not  punishable  for  causing  the 

nuisance,  it  having  arisen  from  the  accident  stated,  it  still  was 

his  duty  to  have  removed  it,  and  that  he  was  therefore  liable 

for  not  having  done  so. 

Lord  Kjcnton  said.  That  perhaps  the  expense  of  removing 
the  vessel  might  have  amounted  to  more  than  the  whole 
value  of  the  property;  he  was  therefore  of  opinion  that  the 
offence  charged  was  not  of  that  description  for  which  an  in- 
dictment could  be  supported,  and  he  therefore  directed  an  ac- 
quittal. 

Shepherd,  Serjeant,  the  Common  Serjeant,  Silvester,  and 
Knawlys  for  the  Prosecution. 

Palmer,  Serjeant,  and  Pitcaim  for  the  defendant. 


[  677  ]      ^^^  ^^  dem.  T.  Jolliffe,  J.  Jolliffe,  and  Wm. 

BOWERMAN   V.   SyBOURN. 

The  counts  in  TTjl  JECTMENT  for  Premises  at  Lewisham. 
bi  deetme^  "^    ^he  Defendant  claimed  under  a  lease  made  in  the  year 
need  not  so  1798,  by  one  Pym,  then  a  mortgagee  in  possession. 
vdSTtSeno*  Bqwerman,  the  lessor  of  the  plaintiff,  was  heir  to  the  mort- 
ice to  quit  gagor,  and  had  been  let  into^  possession  under  a  decree  of  the 
so  as  to  make 
it  necessary, 


Court  of  Chancery,  upon  a  bill  filed  by  him  for  an  account,  and 
where  there  for  redemption,  in  the  year  1790;  under  which  decree,  Sybcmn 
l^s^^^o  ^^  defendant,  who  was  then  tenant  in  possession,  was  ordered 
sign  the  no-      to  attom. 

£ttli?re''         T.  JoJJtfe  and  J.  JoUiyi?,  were  trustees, 
should  be  a         The  ejectment  was  brought  on  the  ground  of  the  lease  made 
iy*^^^*^    by  Pym  to  the  defendant  being  void,  and  of  course  consider- 
ing the  defendant  as  a  tenant  at  will  {vide  ante  496). 

Syboum,  the  defendant,  had  attorned  tenant  on  being  served 
with  the  order. 

The  plaintiff  proved  the  notice  to  quit.    It  was  signed  by 
Thomas  Graham,  attorney  for  T.  Jolliffe  and  J.  JoUiffe,  and  for 
fVm.  Bowerman. 
There  were  four  counts  In  the  declaration;  all  on  the  de- 
mises 
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mises  of  JolUffes  or  Bowerman;  but  npne  on  the  joint  demise       1798. 
of  JoUiffes  wid  Bowerman.  '"' — 

*Runnington,  Scijeant,  for  the  defendant,  objected  to  tlie  t.^joTlifVI^* 
notice  as  insufficient.    He  contended,  that  some  cojuit  in  the  J.  Joluffs, 
declaration  ought  to  correspond  with  the  notice.    The  notice  Wm.^ower- 
in  this  case  was  in  the  names  of  three,  as  jointly  concerned         man 
in  an  interest;  whereas  all  the  counts  in  the  declaration  in     sybourn 
ejectment  were  on  the  several  demises  of  the  JolUffes^  or  of    ^  ^^*.^  . 
Bowerman.  •' 

Lord  Kbnton  said,  that  the  notice  ought  to  be  signed  by  all 
persons  having  title  to  the  premises ;.  and  if  the  notice  was  so, 
however  the  counts  might  distribute  the  interest,  he  was  of 
opinion  it  made  no  difference^  and  that  the  declaration  was 
good. 

It  appeared  in  evidence,  that  after  the  defendant  Sybourn 
bad  attorned  tenant  to  Bowerman,  under  the  order  of  the 
Court  of  Chancery,  Bowerman  had  accepted  rent. 

This  was  contended  by  the  coiuisel  for  the  defendant  to  be 
an  affirmance  of  the  lease. 

Lord  Kbnyon  said  he  was  of  that  opinion,  and  nonsuited  the 
plaintiff. 

Shepherd,  Serjeant  and  Trebeck  for  the  Plaintiff. 

Runnington,  Seijeant,  Palmer,  Seijeant,  and  Bailey,  for  the 
Defendant. 


SAM&  CIRCUIT.  [679] 

AT  GUILDFORD,  CORAM  BULLER,  JUSTICE. 

Jebb  t;.  PovEY.  ' 

r  I  TRESPASS  for  breaking  and  entering  the  plaintiff's  close.  In  an  action 

-1    called  the  Ditch,  in  the  parish  of  E^ham,  in  the  county  Sg^J^^^ 

of  Surry ;  and  breaking  down  and  subverting  the  soil,  &c.         course,  a  pcr- 

The  defendant  pleaded,  "That  she  was  possessed  of  an  •'^^SSe 

ancient  messuage;  and  that,  from  time  whereof  the  memory  use  of  the 

of  man  was  not  to  the  contrary,  a  certain  stream  or  water-  ]^ter-course 
J.J  ,   ^  "^  IS  an  uiadmis- 

course  aid  run  and  flow,  and  bad  been  accustomed  to  flow,  ^ble  witness. 

e  from 
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1798.       from  a  certain  close  in  tlie  parish  of  Egham^  in  the  occnpatibti 

'  of  one  A.  Mackison,  near  to  the  plaintiff's  close,  and  to  the  ex- 

^"*        tremity  of  the  hcus  in  quo,  towards  the  south,  and  along  the 

PovET.      said  place  called  the  Ditch,  and  adjoining  to  the  defendant's 

^  messuage;  and  prescribed  for  a  right  to  have  the  use  and 

benefit  of  part  of  the  said  water,  for  the  use  of  her  said  mes- 

suage;   and  the  occupation  thereof;  and  then,  because  the 

said  plaintiff  diverted  the  course  of  the  said  water-course,  and 

obstructed  it  in  the  said  close  called  the  Ditch,  so  that  she 

could  not  have  the  benefit  of  the  said  water-course  nor  remove 

the  obstruction  without  entering  the  said  close,  justified  the 

supposed  trespass/'  &c. 

Tlie  plaintiff  traversed  tlie  course  of  the  water-coiwse,  as 
stated  in  the  defendant's  plea,  and  issue  was  joined  on  the 
traverse. 

The  case,  as  it  appeared  in  evidence,  was.  That  there  were 
several  cottages  adjoining  to  the  defendant's  cottage ;  to  each 
of  which  belonged  a  well,  or  dipping  place,  which  were  sup* 
plied  with  -water,  for  the  use  of  their  houses,  fi*om  the  stream 
in  question* 

Tlie  defendant  contended,  that  the  water  had  been  used  ta 
flow  for  the  supply  of  those  several  wells  firom  time  immemo- 
rial. And  tlie  plaintiff,  on  the  other  hand,  insisted,  Aat 
the  usual  and  natural  course  of  the  water  was  down  the  ditch; 
(the  locus  in  quo)  and  that  tlie  owner  of  the  soil  of  which  he 
was  seised,  had  only  suffered  and  permitted  the  water  to  flow 
by  the  end  of  the  ditch  to  tlie  liouses  of  the  several  cottages. 

To  prove  that  the  ancient  and  immemorial  course  of  the 
water  was  as  stated  in  the  plea,  tlie  defendant  called  one  of 
the  occupiers  of  those  cottages. 

He  was  asked,  on  his  voire  dire.  If  be  did  not  consider  him- 
self as  entitled  to  the  benefit  of  this  stream  of  water,  in  the 
same  way  as  it  was  claimed  by  Mrs.  Povey  the  defendant  ?  He 
answered  in  the  aflirmative. 

Tlie  plaintiff's  counsel  then  objected  to  his  competence;  as 
he  came  to  support  a  right  to  a  watercourse,  by  which  (if  the 
defendant  succeded)  he  would  be  benefited.  They  insisted  it 
was  like  the  case  of  commoners,  where,  if  the  question  to  be 
f  681  ]  tried  is  a  general  right  of  common,  a  commoner  is  not  k  com- 
petent witness;  though  it  is  otherwise  w:here  common  is 
claimed  by  prescription,  in  right  of  a  particidar  estate.  They 
said,  that,  in  the  present  case,  the  witness  came  to  support  a 

claim 
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claim  of  a  general  right  to  this  watercourse  in  which  he  was       1798. 

interested,  and  not  merely  to  establish  the  defendant's  case,        

but  the  course  of  the  stream  itself,  that  in  fact  being  the  issue ;  ^^^ 

and  the  verdict  in  this  case  would  be  the  evidence  to  establish       Povey. 
it. 

It  was  answered,  by  the  defendant's  coimsel,  that  the  verdict 
here  could  not  benefit  the  witness;  it^as  res  inter  alios  acta* 
The  question  was.  Whether  the  defendant  was  entitled  to  that 
right  by  prescription?  The  house  of  the  witness  lay  below 
that  of  the  defendant.  It  did  not  follow,  that  becaftse  the  de- 
fendant had  a  right  to  the  water,  that  the  witness  had  it  also. 

BuLLER  J.  It  is  certain,  that  if  the  record  in  this  case  can 
be  given  in  evidence,  in  an  action  brought  by  the  witness,  to 
try  the  same  right  to  this  water-course,  the  witness  is  incom- 
petent. I  am  of  opinion  that  it  can.  The  issue  in  this  case 
is  not  on  the  right  of  the  defendant,  claimed  as  belonging  to 
the  messuage  occupied  by  her;  it  is  on  the  course  of  this 
stream  according  to  a  particular  description  set  forth  in  the 
pleadings.  The  distinction  put  by  the  plaintifr*s  counsel  is 
the  right  one.  If  the  right  of  common  is  claimed  by  all  the 
customary  tenants,  one  is  not-a  witness  for  the  rest;  but  it  is 
otherwise  if  it  is  claimed  as  belonging  to  a  particular  messuage. 
ITie  question  here  is,  to  ascertain  a  general  right  claimed 
by  all  the  persons  occupying  the  cottages;  I  therefore  think 
the  witness  not  competent. 

The  plaintiff  had  a  verdict. 

Sheplierdy  Seijeant,.  Garraw^  and  BaUey  for  the  Plaintiff.  [  682  ] 

Jdam  and  Marryat  for  the  Defendant. 
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A  warrant 
issued  to 
mrrest  a  per- 
son on  a  bill 
found  for  a 
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nour, and  to 
have  him  at 
the  next  ses- 
sion, is  not 
JvnUtuofficio 
afler  the  ses- 
sion expires ; 
but  the  party 
may  be  taken 
up  at  any 
time. 


[684] 


SITTING-DAY  AFTER  TERM  AT  GUILDHALL. 


Mayhew  v.  Hill  et  alt. 

npiHIS  was  an  action  of  assault,  and  for  false  imprisoiiment. 
-■•  Two  of  the  defendants  pleaded  not  guilty.  fltU,  the 
other  defendant,  pleaded  specially  a  justification,  to  the  foU 
lowing  effect: — ^That  on  the  21st  day  of  January,  in  the  year 
of  our  Lord  1797>  a  certain  warrant  had  issued  under  the  band 
and  seal  of  the  Lord  Chief  Justice  of  England,  directed  to  his 
tipstaff,  and  all  other  constables,  &c.  reciting.  That  it  bad 
been  certified  that  at  a  General  Session  of  Oyer  and  Terminer 
for  the  city  of  London,  on  the  1 1th  of  January,  \79J,  the 
plaintiff  stood  indicted  for  wilful  and  corrupt  perjury.  To 
which  indictment  he  had  not  appeared,  or  pleaded;  and  then 
ordering  all  persons,  to  whom  the  warrant  was  directed,  to 
apprehend  the  plaintiff;  to  bring  him  before  the  Lord  Chief 
Justice,  if  taken  in  or  near  the  cities  of  London  or  WestmioMter; 
or,  if  elsewhere,  before  some  of  the  Justices  of  such  place, 
that  he  might  become  bound,  with  sufficient  sureties,  for  his 
personal  appearance  at  the  next  Session  of  Oyer  and  Temdner 
to  be  bolden  for  the  city  of  London,  to  answer  the  said  indict- 
ment, and  to  be  flirther  dealt  with  according  to  law.  The 
defendant  then  justified  that  the  warrant  was  put  into  his 

hands 
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Mayhkw 


Iiands  as  a  constable,  to  be  executed;  by  virtue  of  wUch  he       1799. 
took  the  plaintiff,  qu{B  est  eadem  transgressio,  &c. 

The  case,  on  the  part  of  the  plaintiff  was,  that  he  had  been 
arrested  under  this  warrant,  in  the  month  of  July,  on  a  Sunday  ;  Uill  et  alt 
and  his  counsel  contended,  that  the  warrant  being  to  arrest 
the  plaintiff,  in  order  to  have  his  personal  aj^earance  at  the 
next  Session  of  Oyer  and  Terminer,  after  the  lapse  of  several 
sessions  which  had  intervened  between  the  issuing  of  the  war- 
rant and  the  apprehension  of  the  plaintiff,  the  warrant  had 
expired ;  and  the  arrest  was  iUegal. 

Lord  Kbnton  said,  the  warrant  had  not  expired.  There 
'was  no  return  on  a  warrant  on  a  day  certain.  Its  force  de* 
pended  on  the  arrest  of  the  defendant.  It  might  happen,  that 
the  party  was  out  of  the  way,  and  could  not  be  met  with ;  but 
the  warrant  was  not  for  that  reason  at  an  end.  He  might  be 
.arrested  at  any  time. 

The  plaintiff  was  nonsuited. 

Garrow  and  Manley  for  tlie  Plaintiff. 

GibbSy  Dampier,  and  Gumey  for  the  Defi^ndant 


In  the  next  term  a  motion  was  made  by  Mr.  Garrow  for  a     [  685  ] 
^new  trial,  on  the  ground  above  taken ;  but  the  Court  agreed 
with  Lord  Kbnyon«.    Vide  8  Term  Rep. 


SITTINGS  AFTER  TERM,  AT  WESTMINSTER, 


Cruden  v.  Fentham. 

THIS  was  an  action  for  negligently  driving  the  defendant's 
chaise,  by  Which  the  plaintiff's  horse  was  killed. 
The  case  in  evidence  was,  the  defendant  was  returning  to 
town  in  a  one-horse  chaise,  with  his  fiunily,  fromlbofinginSltifTy. 
He  was  driving  on  the  wrong  side  of  the  road.  The  plaintiff's 
servant  was  on  horseback,  going  from  London.  The  road  was 
of  very  considerable  breadth,  so  that  the  servant  eould  have 
passed  without  any  difficulty)  but  he,  without  any  reason,  but 
icx)nceiving  it  to  be  the  right  of  the  road,  crossed  over  to  the 
'fiide  where  the  chaise  was  driving^  that  being  the  right  side  of 

the 
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1799. 

Cbuden 

V, 

Fentham. 
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the  road ;  and^  iu  endeavouring  to  pass  between  the  cbai^ 
and  the  foot-way,  the  horse  was  killed. 

Lord  Kenyon,  in  summing  up  to  the  jury,  told  them^  that 
what  was  called  the  law  of  the  road  was  introduced  for  ge- 
neral convenience :  That  where  carriages  were  driving  on  a 
narrow  road,  or  where  accidents  might  happen,  it  ought  U» 
be  adhered  to;  and  in  driving  at  night,  the  rule  ought  to  be 
strictly  adhered  to,  and  never  departed  from,  as  it  was  the 
only  mode  by  which  accidents  could  be  avoided :  but  he 
thought  that  where  die  road  was  sufficiently  broad  for  all  per- 
sons and  carriages  to  pass,  though  a  carriage  might  be  driving 
on  the  wrong  side  of  titie  road,  if  there  was  sufficient  room  for 
other  carriages  and  horses  to  pass  on  the  other,  a  person  was 
not  justified  in  crossing  out  of  the  way,  in  order.to  assert  what 
he  termed  the  right  of  the  road.  It  was  putting  himself  vo- 
luntarily into  the  way  of  danger,  and  the  injury  was  of  his  own 
seeking.  That  seemed  to  be  the  case  here :  but  the  jury  were 
to  be  of  that  opinion ;  if  they  thought  otherwise,  they  would 
find  for  the  plaintiff. 

The  jury  found  a  verdict  for  the  pbintiff, 

Efskine  and  — for  the  Plaintiff. 

Garrow  for  the  Defendant. 


A  rule  was  aftei*wards  obtained  for  a  new  trial.  In  Easter 
term  it  came  on,  when  the  Lord  Chief  Justice  delivered  him- 
self in  nearly  the  same  terms;  but  added,  that  after  the  finding 
of  the  jury,  as  it  was  a  question  of  public  convenience,  the 
verdict  had  better  rest  as  it  was. 

New  trial  refused. 


[687] 

Thur$day, 
Dec.  6. 

The  acts  of 
one  vestry  are 
not  absolutely 
binding  on  a 
succe^ing 
vestry;  and 
they  may  be 
confirmed  or 
rescinded  by 
such  succeed- 
ing vestry ; 
but  theconfir- 


Mawley  v.  Barbet  et  all. 

THIS  was  an  action  brought  by  the  plaintiffs,  claiming  as 
churchwardens  of  the  parish  of  St.  PancraSy  for  inter- 
ruption in  a  pew  which  they  claimed  a  right  to  as  church- 
wardens ;  and  for  the  keys,  &c.  of  the  church. 

The  object  of  the  action  was,  to  try  the  title  of  the  plaintiffs 
to  the  office  of  churchwardens  of  that  parish,  the  defendants 
also  claiming  the  office  under  an  election  held  at  a  subsequent 
time. 

The 
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'The  plaintiffs  proved,  that  a  vestry  had  been  assembled  on       1799. 

the  10th  of  Aprily  in  Easter  week,  which  was  the  usual  day        

for  elccthig  churchwardens;   and  that  at  that  vestry  the     ^a^"* 
plaintiffs  had  been  elected  by  a  considerable  majority.  Barbet. 

This  election  had  been  made  by  the  several  persons  coming       f*  ^' 

to    the    communion-table ;    each    person    scratching   on   a  ^^^^-** 

paper,  opposite  to  the  person's  name  for  whom  he  meant  to  vestry  is  not 

v€\i(^  necessary  to 

•  make  die  acts 

The  defendants  relied,  that  this  had  been  an  irregular  and  of  a  preceding 

tumultuous  meeting,  into  which  several  persons  had  intruded  ^g^^'  i  ^ 
who  were  not  parishioners,  and  had  voted  in  the  choice  of  vestry  may 
•churchwardens;  and  that  by  an  order  of  vestry  made  in  the  ^     ^'^u 
year  1792,  it  had  "been  ordered.  That  the  votes  for  church-  vicar  was  not 
wardens  should  be  taken  by  poll,  setting  down  the  person's  present;  he 

1  r    u  J  •*    ^    I.-  ^u  ^  •-.      •   u/  isnotanmter 

{)lace  of  abode  opposite  to  his  name;  so  that  it  might  appear  grai  part  of 

that  the  person  voting  was  a  parishioner  of  the  parish.    This  ™  vestry. 
tnode  of  election  they  stated  to  have  been  demanded,  and  not     [  688  J 
complied  with ;  and  for  this  purpose,  the  entry  in  the  parish- 
book  of  this  resolution,  entered  into  1792,  was  offered  in  evii- 
•dence. 

A  second  ground  of  defence  was,  that,  at  a  subsequent 
vestry,  held  on  the  29th  of  May^  the  election  of  the  plaintiffs, 
on  the  10th  of  Aprilj  had  been  rescinded,  and  a  new  election 
ordered;  under  which  the  defendants  had  been  elected. 

These  objections  were  made  by  the  defendants'  counseL 

Lord  Kenton.  Two  objections  have  been  made  to  the  va- 
lidity of  the  plaintig^s  election.  The  first  is,  That,  by  an 
order  of  vestry  made  in  the  year  1792,  it  was  ordered,  that  the 
election  of  churchwardens  should  be  made  by  poll,  and  not 
by  scratches:  That,"^in  the  present  case,  it  was  demanded 
by  the  friends  of  the  defendants,  that  the  election  should  be 
held  in  that  manner;  and  that  not  being  so  held,  the  election 
ds  void. 

In  order  to  make  this  a  sufficient  objection,  it  must  appear 
that  the  vestry  so  made  in  the  year  1792,  was  a  good  one ;  and 
binding  upon  those  who  came  after.  If  there  was  any  general 
law,  which  provided  that  the  election  should  be  according  to 
the  resolution  of  Uie  vestry  of  1792,  it  would  be  obligatory;^ 
so  it  might  be  on  those  who  had  so  entered  into  the  resolu- 
tions ;  but  the  act  of  one  vestry  cannot  bind  others  who  come 
after  them,  and  have  the  same  power  with  themselves.  In 
the  present  instance,  they  have  adopted  a  different  mode;     (  660] 


Mawlet 

V. 
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1799*  ^^^  I  ^^  of  opinion^  that  they  were  by  law  warranted  m  s6 
doing. 

The  second  objection  is.  That  the  nomination  of  Ac  plaintiffs^ 
;  Barbet.  as  churchwardens,  on  the  10th  of  JprUy  was  rescinded,  and  a 
*'  new  election  ordered;  it  being  stated  to  be  the  usual  way  of 

proceeding  at  those  vestries,  to  read  over,  at  the  next  meetmg, 
the  resolutions  of  the  preceding  one;  and  to  confirm  or 
rescind  them.  I  am  of  opinion,  that  they  had  no  such  power; 
and  that  there  is  no  necessity  for  the  confirmation  of  the  second 
vestry,  of  what  was  legally  done  at  the  first.  If  tlie  first  was 
a  legal  vestry  (and  nothing  appears  here  to  impeach  it)  the 
election  of  the  plidntiffs  was  legal.  The  plaintiff  became 
immediately  legal  officers ;  and,  under  the  statute  43  of  EUx, 
invested  with  a  temporal  office  of  overseers  of  the  poor,  as 
well  as  a  spiritual  one. 

It  appeared  in  evidence,  that  the  vicar  had  left  the  church 
before  the  election  for  churchwardens  had  commenced. 

This  was  urged  as  an  objection^  on  the  part  of  the  de- 
fendants. 

Lord  KsNYON  over-ruled  it,  saying,  that  he  did  not  conceire 
the  vicar  to  be  an  integral  part  of  the  vestry% 

The  plaintiffs  had  a  verdict. 

Erskine,  Gibbs,  and  Best  for  the  Plaintifis. 

Garrow,  Leycester,  fVood,  and  'Espinasse  for  the  Defendants. 


[690] 


SITTINGS  AFTER  TERM  AT  GUILDHALL. 


Fridm/;  Good  v.  Hill^  Executrix  of  Gurney. 

Dec,  7th.       

If  there  b  a     nPHIS  was  an  action  of  covenant  for  not  pulling  down  part 
covenant  in  a     -*•    of  a  house,  called  The  Cherry  Tree,  at  Southgate,  which 
i^Sj^df     ^^  ^^^^  ^^  ^y  ^^^  plaintiff  to  the  defendant's  testator. 
pull  down  Plea :  That  the  testator  had  repaired  and  beautified  other 

^foT±e^'  parts  of  the  premises,  at  the  plaintiff's  request;  which  the 
lessorto  make  plaintiff  had  accepted  in  satis&ction. 

away  across  Replication :  Protesting,  that  the  plaintiff  did  not  request 
where  sach  the  testator  to  repair ;  and  replying,  that  be  did  not  accept 
5SoJ"L       ^^  repairs  in  satisfaction. 

'    ^  It 
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\t  appeared  that  the  plaintiff  had  demised  the  house  to  the       1799. 
.  ^testator,  who  had  covenanted  to  pull  down  the  comer  of  it  for       "; — 
the  purpose  of  letting  the  plaintiff  make  a  cart- way  over  the  ^ 

place  where  the  comer  of  the  house  stood.  Hut, 

Lord  Kbnyon,  on  looking  into  the  lease,  observed.  That  the     gIjrney.^ 
plaintiff  had  not  reserved  a  right  to  we  a  cart-way  over  the  plaintiff,  in  an 
place  where  the  comer  of  the  house  stood;  and  said,  that  he  action  for 
could  not  allow  the  pliuntiff  to  go  into  evidence  of  any  damage  g^cove- 
faaving  been  sustained,  by  reason  of  the  comer  of  the  house  nant,canonI;r 
«ot  having  been  puUed  down.  IK^r 

♦The  counsel  for  the  plaintiff  contended.  That  the  reserva-  unless  he  has 
tion  must  be  taken  to  be  for  the  plaintiff's  benefit;  and  that  J^J^i^^ 
the  defendant  having  covenanted  to  make  the  way,  it  should  such  way. 
be  inferred,  that  the  plaintiff  was  to  have  the  use  of  it;  and    r  *qqi  i 
that  it  was  competent  for  him  to  shew  that  it  would  be  of  use 
to  him. 

Lord  Kbnvon.  The  plaintiff  has  demised  the  house  called 
The  Cherry  Tree ;  and  consequently  the  ground  on  which  it 
stood.  The  way  he  claims  is,  to  be  made  over  part  of  the 
ground  on  which  the  house  so  demised  stood.  Every  deed  is 
to  be  taken  most  strongly  against  the  grantor.  If  the  comer 
of  the  house  is  pulled  down,  the  pldntiff  cannot  use  the  ground 
on  which  it -stood,  because  it  passed  by  the  demise;  and  not 
having  reserved  in  the  deed  any  right;  to  use  it,  unless  the 
plaintiff  had  so  reserved  it,  he  cannot  claim  it  as  a  way,  but 
by  prescription :  but  as  the  testator  did  covenant  to  pull  down 
the  comer  of  the  house,  and  has  not  done  so,  there  must  be  a 
verdict  for  the  plidntiff ;  but  only  for  nominal  damages. 

The  plaintiff  had  a  verdict  accordingly. 

Gibbs  and  Best  for  the  Plaintiff. 

J&xJktne  for  the  Defendant. 


De  Sailly  v.  Morgan.  Samedmf. 

V|^riIS  was  an  action  of  assumpsit,  for  the  board  and  «duca-  ^^^^^  ^t- 

-^    tion  of  two  boys,  which  the  defendant  had  put  to  the  nessmay  be 

plamtiff 's  school.  §^«i  ^^ 

*  aenoe,  to  oon- 

Plca,  Non-asmmpsiU  tradict  the 

*The  defence  was,  that  the  education  of  the  boys  had  been  ^^|^^ 
much  neglected.  at  the  trial. 

On    (*e92) 


De  Sailly 

V. 
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1799.  On  the  part  of  the  plaintiff  a  witness  was  called,  who  \v^ 

usher  to  the  plaintiff's  school,  and  had  attended  the  two  boys. 
He  was  asked,  If  there  had  been  much  attention  piud  to  the 
MoaGAN.     morals,  as  well  as  the  education  of  the  bays?    He  answered 
in  the  affirmative. 

Erskmcy  for  the  defendant,  then  proposed  to  read  a  letter, 
written  by  the  witness  to  a  boy  who  had  formerly  been  at  the 
plaintiff's  school,  but  had  then  left  it;  which  letter  contained 
many  passages  very  imnunral,  and  inconsistent  with  the  duty 
of  a  preceptor. 

Garrou)  objected  to  this  letter  being  given  in  evtdenoe  to 
affect  the  maftter. 

Erskine  contended,  that  it  was  admissible  to  impeach  the 
credit  of  the  witness ;  and  that  in  a  case  of  B<md  v.  OUner 
{Sittings  at  Westminster  afier  this  Term)  where  a  witness  de- 
nied having  any  knowledge  of  a  transaction  which  occurred 
between  the  parties  in  the  cause,  horA  Ksnyon  had  suffered  a 
letter  to  be  read,  which  had  been  written  by  the  witness,  re^ 
lative  to  that  transaction,  which  he  then  denied,  and  contend* 
ed,  that  the  present  case  was  a  much  stronger  oae,  as  the 
witness  was  the  plaintiff's  usher,  and  in  his  employ ;  and  the 
&ct,  to  which  the  letter  related,  was  connected  with  the  foun- 
dation of  the  plaintiff's  action,  namely,  the  education  and  at- 
tention paid  to  the  morality  of  the  boys  at  the  plaintiff^s  school: 
a  neglect  of  which  was  the  foundation  of  his  defence, 
f  693  1  l^vA  Kbnton  thought  the  letter  was  admissible  evidence] 
and  it  was  accordingly  read. 

Tt  afterwards  appeared  that  the  boys  had  been  much  neglect- 
ed in  respect  to  their  writing,  and  other  parts  of  their  edu- 
cation. 

Lord  Kbnyon,  after  animadverting  very  severely  on  the  con- 
duct of  the  plaintiff  and  of  the  witness,  said,  that  tlie  plaintiff 
had  failed  in  the  very  foundation  of  his  action.-^A  duty  was 
cast  upon  the  plaintiff,  from  his  situation,  to  attend  to  the  mo- 
rals as  well  as  the  education  of  the  boys  committed  to  his 
care :  from  the  observance  of  that  duty,  his  right  of  actioa 
arose.  In  the  present  case,  he  had  been  guilty  of  a  gross  breach 
4)f  it ;  the  boys  had  suffered  perhaps  an  irreparable  i^ury,  and 
he  was  entitled  to  nothing. 

The  plwitiff  was  nonsuited. 

Garrow?  and  Walton  for  the  Plaintiff. 

Ersldme  for  the  Defendant. 

WARDBtlr 
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^    1799. 
Wardell  v.  Mourillyan.  «, 

,  Wardell 

?TnHIS  was  an  action  on  the  case,  for  not  delivering  an  an-  Mourillyak 

-*•    chor  sent  by  the  defendant's  lioy,  directed  for  Messrs.     Samed(n/. 

Bell,  Anchram,  and  Buxton,  Rotherliithe.  How  far  the 

Plea,  Not  Guilty.  t^^^L 

The  first  count  of  the  declaration  stated.  That  the  defendant  tends  after 
was  to  carry  the  anchor  to  Dice's  Quay,  and  from  thence  to  Wyiredihe  ^' 
Messrs,  Bell,  Buxton,  and  Anckram.    The  second  count  was,  goods  at  the 
That  the  defendant  was  to*carry  and  deliver  it  to  Messrs.  BeU  ^hich  Acy 
and  Co.  without  mentioning  Dice's  Qmy*  ply. 

It  appeared  in  evidence,  that  the  defendant  was  owner  of  a  [  *694  "j 
hoy,  which  sailed  from  Deal  to  Dice's  Quay,  near  London 
Bridge';  that  the  anchor  had  'been  shipped  on  board  this  hoy, 
with  a  direction  to  be  delivered  to  Messrs.  Bell,  Anckram,  and 
Buxton;  that  the  defendant  had  delivered  it  at  Dice's  Quay; 
that  the  wharfinger  had  paid  the  hoyman  the  freight,  and  had 
given  him  a  receipt  for  the  anchor :  and  one  witness  proved, 
that,  except  in  the  case  of  flour,  the  hoymen  never  concerned 
themselves  about  goods  after  they  bad  delivered  them  at  the 
wharf. 

Erskhfie,  for  the  plaintiff,  contended,  that  the  defendant's 
having  delivered  the  anchor  at  Dice's  Quay  did  not  discharge 
him :  bis  liability  did  not  end  till  he  had  delivered  it  according 
to  the  direction.  He  compared  it  to  the  case  of  a  waggoner 
known  to  put  up  at  a  particular  inn ;  in  which  case  it  had 
never  been  contended  that  the  waggoner  discharged  his  duty, 
merely  by  delivering  goods  intrusted  him  to  carry,  at  the  inn 
where  he  usually  put  up,  unless  he  had  particular  instructions 
to  that  effect. 

Lord  Kenyon  ^d.  It  was  a  matter  of  great  general  import- 
ance, to  ascertain  what  was  the  duty  of  a  hoyman.  The  ques- 
tion in  the  present  case  was.  Whether  a  hoyman,  known  to 
ply  to  some  particular  wharf,  and  constantly  to  use  that  wharf, 
discharged  his  duty  merely  by  delivering  goods  sent  by  his  hoy 
to  that  wharf?  His  Lordship  observed.  That  a  witness  had 
proved  that,  except  in  the  case  of  flour  (which  might  be  for 
some  particular  reason)  the  hoymen  never  troubled  themselves 
about  the  goods,  after  they  had  delivered  them  at  the  wharf  [  395  1  « 
which  they  frequented ;  that  the  wharfinger  paid  the  freight, 
**yyA  omvp  the  hovman  a  receipt  for  the  goods  delivered. 

He 
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1799.       He  however  left  it  to  the  jury  to  say,  what  was  the  custom^ 

and  they  found  a  verdict  for  the  plaintiiF. 

WAaDEiA        Erskme  observed,  that  if  the  plaintiff  could  not  recover 
MouRiLLYAN  agalust  the  hoy  man,  he  was  without  remedy;  as  he  could  not 
maintain  an  action  against  the  wharfinger,  there  being  no 
privity  of  contract  between  thenK 

Lord  Kbnton  sdid,  the  delivery  of  the  goods  b,%  the  wharf 
by  the  hoyman,  raised  an  implied  contract  on  the  part  of 
the  wharfinger  to  take  care  of  them,  or  to  deliver  them 
according  to  the  direction ;  for  the  breach  of  which  an  actios 
would  lie, 

Erskine  and  Marryat  for  the  Plsuntiff. 
Mingay  and  Gazelee  for  the  DrfendanU 


^aturdi^,    •    Sloman,  Exccutrix,  V.  HfiRNE,  Knt.  et  alt.  Sheriffs 

of  London. 

\n  Mh  tetion    ra^IS  was  an  action  against  the  defendants,  as  late  sheriffs 

SSiffforan    .  ^^  LondoUj  for  an  escape  of  one  Alexander  Inmes^  who 

escape,  such    had  been  arrested  at  the  suit  of  the  plaintiff. 

wouWte^f-      *  '^^  ^^^^  appeared  to  have  arisen  from  the  payment  of  a  di* 

fident  to        vidend  on  a  bill  of  exchange  made  by  the  plsdntiff's  testator, 

^5!^i^L     on  account  of  Innes  and  one  Colonel  Turner. 

^eiSant  with       Garraw,  for  the  defendant,  objected :  That  as  the  debt  ap- 

^^^dcbt  is      peared  to  have  arisen  from  a  payment  on  a  bill  of  exchange, 

against  the      the  bill  itself  should  be  produced  and  proved. 

Seriff  to  sup-      p^jip^  for  the  plaintiff,  contended.  That  an  acknowledgment 

ment  in  the     of  the  debt  by  Innes  and  Tkmer,  and  that  the  money  had  been 

declaration,     paid  by  the  plaintiff's  testator  on  their  account  (which  he 
that  the  party  ,,         .,         ^  ii«         /v.  1  1 

escaping  was    vxeaxii  to  give  m  evidence)  would  be  sutncient  to  charge  them; 

soindebted.—  and  therefore  insisted,  that  the  same  evidence  was  suflScient 
forW  0^^  "^  ^^  action  against  the  sheriff  for  an  escape, 
nal  defenSint  Lord  Kbnyon  said.  That  whatever  evidence  would  be  suffi* 
^Ued  as  a  cient  to  charge  the  original  defendants,  would  do  to  charge  a 
witness  to  sheriff  in  such  an  action  as  the  present)  and  therefore  ad- 
SX**«      mittedit. 

action  against.     The  plaintiff  failing  in  proof  of  this  acknowledgment  by  his 
thc^shenff  for  ^^^  witnesses,  proposed  to  call  Browne  the  attorney  for  the 
where  heW  defendants;  who  also  had  been  attorney  for  Innes  and  Tlim^r. 
£  ♦096  J  GarrwJ 
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OarjUfio  asked  Browne,  on  his  being  so  called,  If  he  knew        1799. 

any  thing  of  the  transaction,  except  what  had  been  com-       

niunicated  to  him  by  Itmes  and  Tiimcr  ? — He  answered  in  the     Executrfx, 
negative.  v. 

Garrow  then  contended,  That  he  was  not  bound  to  answer      Knight' 
any  question  relative  to  what  had  been  so  communicated  to  him.        et  alt. 

Mingay,  for  the  plaintiff,  said.  That  as  nothing  had  been     ^^^^ 
communicated  to  him  by  the  present  defendants,  the  rule  did  ^^^^^  ^^ 
not  apply.  cmainted  with 

♦Lord  Kknyon  said,  he  thought  it  would  be  going  too  far  to  ^^J^^y  ^ 
allow  him  to  disclose  information  given  to  him  by  Itmes  and  informationof 
Turner.    The  parties  were  virtually  the  same ;  and  he  was  of  ^^  ^  ^^^^ 
opinion,  that  the  attorney  ought  not  to  be  compelled  to  answer     [  *697  ] 
any  questions  communicated  to  him  as  attorney. 

The  plaintiff  failing  in  proof  of  the  debt  from  Innes  and 
TUm^r,  was  nonsuited. 

Mingay  and  Park  for  the  Plaintiff. 

Garrow  and  Gibbs  for  the  Defendant. 


T 


Buckley  v.  Smith.  Monday, 

Dec.  10. 
IHIS  was  an  action  of  assumpsit  on  a  promissory  note,  where  a  wit« 

dra^vn  by  the  defendant,  payable  to  one  Mary  Rossiter,  ^^^  to  an  in- 
1       r     ro9  stnim^t  be- 

or  order,  for  531.  comes  inca- 

Plea  of  tlie  general  issue.  pacitated. 

The  note  was  witnessed  by  one  Afary  Browne.  j^'s  hand- 

At  the  time  of  the  trial,  Mcay  Browne^  the  witness,  was  triune  is  ad- 
married  to  the  plamtiff.  "'*^**^- 

Lord  Kenyon  admitted  proof  of  the  defendant's  hand- 
writing as  sufficient  evidence  j  the  subscribing  witness  being 
incapacitated  from  being  examined. 

The  plaintiff  had  a  verdict. 

Garrow  and  Lawes  for  the  Plaintiff. 

JBr^Wne  for  the  Defendant.  J^  ' 


1698  ] 
Saunders  v.  Davison  et  alt.  Same  day. 

^■^HIS  was  a  special  action  on  the  case  on  an  agreement,  Whcrcawrty 

-■•    whereby  the  defendants  undertook  to  transfer  the  plain-  S^^^l^ 

tiff's  name  on  the  opening  of  the  4  per  cent,  stock,  3,0001.  ^iers  it  to  ano- 

stock,  in  lieu  of  the  same  sum  sold  by  him  to  one  Kentish.        ^^^e  ^ 

It 
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1799.  It  appeared  that  t!ie  plaintiflF,  being  possessed  of  3^0001-- 

"  4  per  cent,  annuities,  had  executed  a  power  of  attorney  to 

AuwDBBs  Xentiskf  to  sell  out  the  stock,  and  apply  the  money  produced 

Davison,  by  it  to  his  own  use. 

et  att,  Kentish  and  the  defendant,  as  his  surety,  entered  into  an 

M  M^^em  agreement  to  transfer,  at  the  opening  of  the  stock,  3,0001. 

to  replace  4  per  cent,  annuities  to  the  name  of  the  plaintiff,  in  the  place 

stock  to  the     ^f  ^^  gtock  sold  out  by  Kentish:  and  it  was  for  breach  of 

sftine  amount  * 

at  a  future       this  agreement  that  the  present  action  was  brought. 

^y,  tlwugh         »j^Q  defendants  relied,  thfit  as  they  hail  no  stock  standing 
makmg  It  has  in  their  names  at  the  time  tlie  agreement  was  made,  that  it  was 

^  ^^ .        therefore  void,  under  Sir  John  Barnard's  Act,  7  Geo.  II.  c. 8. 

standing  in 

his  name  at:        *Lord  Kenyon  said,  he  was  of  opinion  that  the  object  of  the 

^^J|j^®>  *^  ^  statute  was  only  to  prevent  gambling  in  the  stocks;  that  this 

ment  w^h^  could  not  in  any  point  of  view  be  considered  as  such;  and  was 

stot  7  Geo.     therefore  not  within  the  statute.    Vide  Sanders  v.  Kentish  and 

II.  c^ 8.  Hawkesley,  8  Term  Rep.  162. 

[  *609  ]        Erskine  and  Bailey  for  the  Plaintiff, 

Gibbs  and  IVood  for  the  Defendant. 


Same  day.  CoARE  V.  CrEED. 

A  sale  by  the    A  SSUMPSIT  for  money  had  and  received. 
mortMgee  of  xm.    The  action  was  brought  against  the  defendant,  who  w» 
estate,  is         an  auctioneer,  to  recover  the  sum  of  65  J.  the  amount  of  the 
liable  to  the     deposit  on  the  sale  of  an  estate. 

uty.  j^  appeared  in  evidence,  that  one  Palin,  who  had  mortgaged 
the  estate  in  question  to  the  plaintiff,  had  become  a  bankrupt. 
On  a  party  becoming  a  bankrupt,  by  an  order  made  by  Uie 
Lmd  OumceUor^  it  is  directed  that  all  the  estates  of  the  bank- 
rupt in  mortgage  are  to  be  sold  before  the  commissioners. 
The  sale  in  question  had  been  made  before  the  commissioners 
acting  under  the  commission  against  Palm,  by  the  defendant 
as  the  auctioneer.  The  sum  of  651.  had  been  paid  as  a  de* 
posit ;  and  the  action  was  brought  to  recover  the  whole  of 
this  sum. 

The  defendant  had  paid  461.  10^.  into  court,  and  clxumed  & 
right  to  deduct  the  remainder  for  the  auction-duty,  and  one 
guinea  for  his  trouble. 
By  a^ause  in  stat.  19  Geo,  III.  c.  56,  imposing  a  duty  on 

auctions. 


COARE 
V, 
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auctions,  there  is  an  exception  of  sales  of  bankrupts'  effects'      1799. 
before  commissioners ;  and  the  plaintiff  contended  that  the- 
sale,  in  the  present  case,  was  a  sale  of  a  bankrupt's  effects 
within  the  meaning  of  the  act  of  parliament,  and  so  not  sub-       Creed. 
ject  to  the  duty. 

The  defendant  relied,  that  as  an  auctioneer,  he  was  bound  [  700  ], 
to  pay  the  auction^duty  over  to  the  collector ;  that  this  was  a 
sale  by  a  mortgagee,  and  so  no  part  of  the  bankrupt's  estate ; 
that  it  was  therefore  liable  to  the  auction  duty ;  and  that,  in 
point  of  fact,  he  had  paid  it  over  to  the  collector,  in  conse- 
quence of  his  deeming  himself  liable. 

Lord  Kbnton  said,  he  was  •f  opinion  that  the  estate  was 
liable  to  the  auction-duty ;  and  his  Lordship  therefore  direct- 
ed the  jury  to  find  a  verdict  for  the  defendant ;  which  they 
accordingly  did. 

Garrow  and  Lambe  for  the  Plaintiff. 

Eriskine  and  'Espinasse  for  the  Defendant. 


Wright  v.  Barnard.  Tuetday, 

Dec,  11th. 
rilHIS  was  an  action  on  a  policy  of  insurance  on  the  ship  A  notarial 
i    Sifoiwa,  from  Nwfolk  in  Virginia  to  the  port  of  Londm.  ^SLmStion 
The^  loss  stated  in  the  declaration  was  by  the  perils  of  the  sea.  of  a  ship  .as 

♦The  defence  relied  on  was,  that  the  ship  was  not  sea- worthy  '^^^^^^^^S  . 
at  the  time  she  sailed.  ^  ing,  is  only 

It  was  proved  on  the  part  of  the  plaintiff  by  tlie  person  who  evidoice  <^ 
had  effected  the  insurance,  that  he  had  laid  the  letter  of  orders,  her  having 
which  he  had  received  from  the  plaintiff,  before  the  defendant  ^^^2°" 
and  the  other  miderwriters.    In  that  letter  it  was  stated,  that  oT^^i^ 
the  ship  had  been  a  condemned  ship,  but  that  previous  to  her  ^^^^.^5**F^ 
voyage  she  had  undergone  a  complete  repair,  and  that  the  wndemnatioo 
captain  was  satisfied  with  it  before  she  sailed.  wasgrounded. 

The  defendant  had  filed  a  bill  of  discovery,  and  for  an  in-    [  *70I  ) 
junction  in  the  Court  of  Exchequer ;  and  by  rule  made  by 
that  court,  it  was  ordered  that  a  notarial  copy  of  the  condem- 
nation of  the  ship  should  be  admitted  in  evidence. 

The  condemnation  had  been  made  by  several  ship-carpenters 
in  America :  it  stated  the  particular  defects  of  the  ship,  h^r 
timbers,  &c.  specifying  them  at  large;  and  it  then  concluded, 
that  the  ship  was  condemned,  as  not  being  worth  repairing. 

The 


70t. 
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Wrigut 


1799-  The  captain  of  the  ship  was  called  by  the  plaintiff,  and! 

proved  that  the  ship  had  undergone  a  complete  repair  under 

his  direction;  and  he  mentioned  the  particulars  of  the  repairs 

Barnard,    wldch  had  been  done;  with  which  he  declared  himself  to  have 

been  perfectly  satisfied^  and  that  the  ship  was  sea-worthy. 

Gibbty  for  the  defendant,  produced  the  notarial  copy  of  the 
condemnation,  and  proposed  to  give  it  in  evidence,  in  order  to 
shew  by  it  in  what  particulars  the  ship  had  been  drfeciioeand  out 
of  repair;  so  that  what  had  been  done,  according  to  the  rela- 
tion of  the  captain,  was  insufficient,  and  that  the  ship  was  not 
thereby  rendered  sea-worthy. 

Tliis  was  objected  to  on  the  part  of  the  plaintiff. 

Lord  KsNYON.  I  am  of  an  opinion,  that  the  condcHmation* 
is  inadmissible  to  the  extent  contended  for.  Sitting  in  a  court 
of  law,  I  can  receive  no  evidence  but  what  comes  under  the 
sanction  of  an  oath.  The  evidence  now  offered  is  the  report 
of  certain  ship-carpenters,  made  ex  parte;  and  without  (he 
obligation  of  an  oath  I  cannot  receive  it.  I  will  admit  the  con- 
demnation as  evidence  of  the  fact,  that  a  condemnation  had 
[  702  ]     taken  place,  but  no  farther. 

The  plaintiff  had  a  verdict. 

Erskine,  Parky  and  'Espinasse  for  the  Plaintiff., 

Glbbs  and  Giles  for  the  Defendant. 


Dec.  12. 


If  partners 
are  sued  joint- 
ly, and  one  of 
Uiem  is  mis- 
named, it 
must  be 
pleaded  in 
abatement, 
and  cannot  be 
taken  advan- 
tage of  after- 
-waids.— 
Where  money 
is  remitted  to 
an  agent,  if 
he  applies 
that  money  to 

[*703] 


Rogers,  Assignee  of  Stokes,  v.  Edmund  Boehm> 
Henry  Nantes,  and  John  Taylor. 

ASSUMPSIT  for  money  had  and  received. 
Plea  of  non-assumpsit, 
StokeSf  the  bankrupt,  had  formerly  been  captain  of  the 
Nottingham  East  *Indiaman;  he  had  become  a  banldiipt  about 
the  year  1792;  a  considerable  part  of  his  property  was  in 
India;  and  a  Mr.  Johnson j  who  was  then  his  assignee^  had  sent 
out  a  power  of  attorney  to  Messrs.  Pulling  and  De  FrieSf  of 
Madras,  to  recover  his  property  there,  and  to  remit  it  to 
England. 

Pulling  and  De  Fries  recovered  property  to  the  amount  of 
729OL  and  in  the  beginning  of  the  year  1793,  remitted  the 
property  so  recovered,  in  a  bill  at  twelve  months,  to  the  house 
of  the  defendants ;  which  was  received  in  the  month  of  October, 

1794. 
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1794.    This  money  had  remained  in  the  hands  of  the  de«       1799. 

fendants  from  that  period  to  the  tune  of  bringing  the  present       

action,  the  object  of  which  was  to  recover  as  well  the  money  j^Sim^Mof 
so  remitted  as  interest  for  it,  from  the  time  it  was  so  received.  Stokes 
It  appeared  in  evidence,  that  Taylor,  one  of  the  defendants,  edmukd 
had  been  examined  before  the  Commissioners  under  the  com-  Boebm, 
mission  against  StokeSy  the  bankrupt ;  and  on  such  examination  ^*"*^  ^Air- 
had  admitted  the  receipt  of  the  money,  and  that  the  defendants  Taylor. 
had  paid  into  their  banker's  hands  generally  on  their  own  ac-  his  own  use, 

coimt,  and  had  used  it  in  the  course  of  their  trade.  ^^  is  liable  to 

pay  the  in- 
Garrowj  for  the  defendants,  took  a  preliminary  objection  as  terest  from 

a  ground  of  non-suit.     He  stated  that  the  house  of  trade  who  ^^  ^™*  ^  . 
had  received  the  money,  and  who  would  be  liable  if  the  pre-  it    Amerj 
sent  action  was  sustainable,  consisted  of  Edmund  Boehm,  Do-  where hehas 
niel  NanteSj  and  John  Taylor.    The  object  of  the  present  ac-  to  lie  dead  in 
tion  was  to  support  a  contract  with  Edmund  Boehm,  Henry  his  hands. 
NanteSy  and  John  Taylor,  against  whom  the  writ  had  been 
sued  out.    There  was  no  impossibility  that  there  might  have 
been  some  contract  between  the  plaintiff  and  the  former  par- 
ties.   The  defendants  on  the  present  record  denied  any  con- 
tract made  with  them  jointly  with  a  person  of  the  name  of 
Henry  Nantes;  and  he  therefore  contended  that  there  must  be 
a  non-suit.    He  admitted  that  it  was  clear  law,  that  if  there 
was  but  one  defendant,  and  he  was  sued  by  a  wrong  christian 
name,  that  he  must  plead  it  in  abatement;  but  contended  that 
the  rule  did  not  hold  where  there  was  a  misnomer  of  one  sued 
jointly  with  others. 

Lord  Kknton  said,  that  there  was  no  difference  in  the  pre-  [  704  ] 
sent  case  and  where  a  person  is  solely  sued.  Daniel  Nantes 
had  been  sued  as  partner  with  Edmund  Boehm  and  Jb/m  TayloTj 
-by  the  name  of  Henry  Nantes.  He  should  certainly  liave 
pleaded  it  in  abatement;  and  could  not  at  that  stage  of  the 
cause  avail  himself  of  such  an  objection. 

On  the  merits  of  the  case,  his  Lordship  said,  he  had  no 
doubt  the  plaintiff  was  entitled  to  recover.  He  observed  that 
there  were  cases  in  which  the  rules  of  equity  and  law  were  tlic 
same,  and  that  this  was  one  of  that  description.  It  had  been 
decided  in  a  court  of  equity,  that  if  money  had  been  remitted 
to  an  agent,  and  he  suffered  it  to  remain  dead  in  his  hands,  he 
should  not  be  liable  to  interest :  but  that  if  he  mixed  it  with  his 
own,  or  made  any  use  of  it,  he  should  be  subject  to  the  charge 
of  interest.    In  the  present  case,  it  was  in  evidence  that  the 

/  defendants 
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1799.  defendants  had  paid  the  money  remitted  to  ihem  as  agents  into 

their  own  banker's,  and  had  used  it  as  their  own;  and  his 

A^^^of  lordship  added,  he  was  of  opinion  that  they  thereby  made 

Stokes  themselves  liable  for  the  inter^t:  and  the  jury  found  a  ver- 

Edmund  diet  accordingly. 
BoKHM,  Erskinej  GibbSy  fVoodj  and  Dickins  for  the  Plamtiff. 

Hemry  Nan-      Qarrow  and  Park  for  the  Defendants. 
TES,anaJoHN 

Taylor.  y.  j^  Travers  v.  Towii^md,  1  Bro.  Cas.  Chan.  384.    FrankUn 

V.  Frithy  3  Bro.  413. 
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,  ,    .  SiKES  and  Others  v.  Marshaju. 

Saturday^ 

Dec.  15.       

Whcreentrics  HTttllS  was  an  action  of  assumpsit  on  three  promissory  notes, 
have  been  JL      Plea  of  the  general  issue. 

derk  wL*is  The  plaintiffs  declared  as  indorsees  of  Messrs.  Witkimm  and 
since  dead,  Chapman  against  the  defendant,  as  the  maker  of  the  notes; 
Ea^writing  *^^  ^he  case  on  their  part  was,  that  Messrs.  WiUcmson  ami 
will  not  make  Chapman  being  much  indebted  to  the  plainti£fe,  applied  to 
1^?^^^^®.^  them  at  different  times  about  the  month  of  J^^  1/93,  to 
The  indorser  discount  the  notes  in  question.  The  plaintiffs  at  first  refused, 
®^*  Smewho  ^  ^^^y  ^^'^^^  ^^^"  considerably  in  advance  to  Messrs.  Wilkinson 
has  become  a  and  Chapman ;  but  being  much  pressed  by  them  to  comply, 

bankrupt,  ^^  jj^gj.  consented,  and  discounted  one  of  the  notes  for  700J.  in 
may  be  a  wit-  '  ' 

ness  in  an  ac-  the  usual  mjinner,  and  carried  the  others  to  the  credit  of  WVL- 
tion  by  the  kitison  and  Chapman^  without  applying  any  part  of  the  money 
against  the      in  liquidation  of  tlieir  demands  against  them:  and  WiUciiison 

maker,  to  dis-  ^jj  Chapman  afterwards  drew  upon  them  for  the  amount  of 
prove  the  _  * 

plainuff's     .'  these  notes.  • 

title.  The  defence  set  u?  on  the  part  of  the  defendant  was,  that 

he  being  a  coal-merchant,  at  South  Shields^  had  been  in  the 
habits  of  drawing  upon  TVilkinson  and  Chapman,  as  his  cor- 
respondents in  London.  That  about  the  period  in  which  the 
three  notes  in  question  were  given,  Wilkinson  and  Chapman 
were  under  acceptances  for  him  of  three  bills  of  exchange^ 
to  exactly  the  same  amount  as  the  notes  in  question ;  and  that 
[  7O6  ]  these  notes  were  given  as  counter-securities  for  such  accept- 
ances :  that  this  fact  was  known  to  the  plaintiffs  at  the  time 
they  discounted  the  notes  for  Wilkinson  and  Chapman;  and 
.that  therefore,  as  they  had  given  cash  to  Wilkinson  and  Chap- 

man 
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Than  for  those  i^otes,  knowings  that  they  had  not  been  applied       1799. 

to  the  purpose  for  which  ikey  were  destined  by  the  maker,       

tbey  were  not  entided  to  recover  against  him.  ^^^ere* 

A  Mr.  Watson  (who  at  the  period  tliis  transaction  took  «. 

place,  was  a  clerk  in  the  plaintiff's  banking-house)  was  called  MiMBit. 
to  prove  the  discounting  of  the  notes  in  question.  He  was 
asked  by  Gorroir,  of  counsel  for  the  defendant,  If  he  did  not 
know  that  at  the  time  the  plaintifls  discounted  those  notes  fo)r 
Wilkinson  and  Chapman^  three  bills  drawn  by  the  defendant 
on  Wilkins(m  and  Chapmmt,  and  accepted  by  them  to  exactly 
the  same  amount  as  the  notes,  were  nearly  due  ? 

ErsUney  for  the  plaintiffs,  objected  to  the  question.  He  daid 
the  bills  themselves  should  be  produced,  as  affording  the  best 
evidence  of  the  feet. 

Lord  Kbnvon.  The  bills  must  be  produced  at  some  stage 
of  the  cause ;  but  at  present  I  think  the  question  a  proper 
one.  In  cases  of  bankruptcy,  you  ask  if  the  bankrupt  was 
not  distressed  at  a  particular  period,  by  bills  becoming  due,  he 
not  having  made  any  provision  for  them,  and  yet  the  bills  are 
not  called  for. 

Holroyd,  for  the  plaintiffs,  proposed  to  read  entries  made  in 
the  plaintiffs'  books  of  payments,  on  account  of  the  notes  in 
question ;  and  as  the  clerk  who  made  those  entries  was  dead, 
he  offered  to  give  evidence  of  his  hand-writing. 

Lord  Kbnyon.    It  can't  be  done.    Since  the  statute  of     [  707  ] 
James,  books  are  not  evidence  after  the  year ;  this  is  going 
much  further:  such  evidence  has  never  been  admitted;  and 
I  can't  receive  it.  * 

On  the  part  of  the  defendants,  depositions  were  offered  in 
evidence^  which  had  been  made  at  Elsiw>re  by  Chapman,  one 
of  the  partners  with  the  house  of  Wilkinsan  and  Chapman, 
who  was  an  imcertificated  bankrupt,  and  had  been  obliged  to 
fly  from  England. 

Erskine  objected  to  such  depositions  being  read  till  they 
shewed  that  Chapman  had  been  released.  The  groimds  of  his 
objection  were,  that  Chapman  was  interested  in  the  event  of 
this  cause :  the  plaintiffs  derived  their  title  from  him  and  his 
partner:  though  he  was  then  uncertificated,  he  might  not 
long  continue  so.  If  his  evidence  went  to  defeat  the  claim  of 
the  plaintifls,  they  must  come;  in  under  his  commission,  be- 
cause the  money  had  been  paid  before  the  bankruptcy:  where- 
^^  if  the  dfifendant  feiled,  he  would  have  a  demand  against 

/2  WtUcmtan 
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1799.       WiUcmsm  and  Chapman^  to  which  theh*  certificate  would  be 

■  no  bar.;  because,  tibough  he  might  have  had  a  claim  against 

oSre^      ihem  before  the  bankruptcy,  the  money  would  not  be  actually 

V.  paid  till  after:  he  therefore  submitted,  that  Chapman  was 

Marshal,    ^jg^^-jy  interested,  and  should  be  released. 

Lord  Kbnyon.  I  think  Chapman  is  indifferent;  he  is  now 
uncertificated;  I  can't  look  to  contingencies :  if  the  plaintiffi 
have  a  verdict,  the  defendant  may,  if  he  pleases,  come  in 
under  the  commission  against  Chapman  and  WUkiMon.  The 
[  7O6  }  Chancellor,  on  the  petition,  will  admit  him  to  prove  under  the 
commission  at  any  time  before  a  final  dividend  is  made;  not, 
however,  so  as  to  disturb  former  dividends.  I  am  positively 
clear.  Chapman  is  not  interested;  besides  a  release  given  now 
would  not  restore  his  competence,  if  he  was  interested  at  the 
time  he  made  the  depositions. 

The  jury  (which  was  a  special  one)  found  a  verdict  for  the 
plaintiffs  for  the  amoimt  of  the  three  notes. 
Erskincy  Law,  and  Holroyd  for  the  Pkdntiffs. 
Garrowj  Gibbs,  and  BayJey  for  the  Defendant 


TWsdriy,  Harrison  v.  Wilson. 

Dec.  18th. 

Ifthcdcdara-  T  TNDER  Stat.  13  and  14  Car.  II.  ch.  ii.  §  7.  a  sufferance 

^"Imrat"^  °^^^  ^^  ^^^^  ^^^  ^"  ^^^^  ®^"^  coastways.     The  ship 
to  take  in  a  Liberty  had  taken  in  a  cargo  of  wheat  from  Londm  for  fVey- 
^t^^^  wiou^fc,  but  had  omitted  to  take  out  a  sufferance.    A  custom- 
be  to  take  in  house  officer  having  searched  at  the  custom-house,  and  having 
a  certain  found  no  sufferance  registered  for  the  wheat  so  shipped  by  the 
speci^g  it,  defendants,  seized  it;  and  the  present  action  was  brought  by 
though  such  the  owners  of  the  vessel  to  recover  damages  for  the  detention 
SeafUlTwS^^  ^f  *^  ship,  in  consequence  of  the  seizure  of  the  cargo. 
the  variance  The  agreement,  stated  in  the  first  count  of  the  declaration, 
a  c^^t  fo?°  ^^  ^  ^^®  *"  ^  ^^  ^^^S<^  5  *he  agreement  proved,  was  to  take 
demurrage  on  board  from  five  to  six  hundred  quarters  of  wheat. 
pS3'^.''  *Thi8  was  objected  to  as  a  variance  y  but  in  answer  to  it  the 
not  recover  plaintiff  offered  to  prove,  that  from  five  to  six  hundred  quarters 
when  the  do-  ^^S  a  full  carfiTO. 
murrage  or 

detention  has  Lord  Kenyon  held  it  to  be  a  fatal  vaiiance ;  and  the  first 

arisen  ex  de-  count  was  abandoned. 

T*709  1  ^^  ^"  ^^^  contended  that  the  plaintiff  might  have  recourse 

to 


Habrisoh 

17. 
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to  two  other  counts  in  the  declaration ;  the  one  for  the  hire       1799. 
and  use  of  the  ship ;  the  other  for  demurrage.    Either  of  which* 
the  evidence  would  support. 

Upon  these  points  Lord  Kbnton  said^  that  to  meet  the  firsts      Wilson. 
the  proof  must  be  of  an  agreement  for  the  unqualified  use  of 
the  ship :  and  to  support  the  second,  a  demurrage  upon  a  con- 
tract should  be  proved,  and  not  one  arising  ex  delicto. 

The  plaintiff  failed  in  his  case  on  both  these  grounds. 

There  was  another  count  in  the  declaration,  stating,  that  in 
consideration  that  the  plaintiff  would  permit  the  defendant  to 
detain  his  ship,  defendant  would  pay  any  damage  occasioned 
by  such  detention;  and  the  evidence  proving  that  the  defend- 
ant had  told  plaintiff  he  expected  his  wheat  would  be  liberated; 
and  that,  if  so,  he  would  then  dismiss  him,  and  the  detention 
should  be  settled, — it  was  urged  that  this  was  but  a  conditional 
undertaking :  but  Lord  Kbnyon  ruled,  that  the  evidence  sup- 
ported the  count;  and  the  plaintiff  had  a  verdict. 

Erskinef  Gibbs,  and  Alderson  for  the  Plaintiff. 

Garrow  and  Park  for  the  Defendant. 
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SITTINGS  AFTER  TERM,  AT  qUILDHALL. 

1799. 

fi^^  Varden,  Executor  of  Johnson,  v.  Parker. 

Pec.  7th. 

Where  an  FTIHE  declaration  in  this  case  stated,  '*  Tliat  in  consideration 

pfo^^wli  "  ^^^^  ^^^  testator,  in  his  life-time,  had  delivered  certam 

goods,  and  he  <'  goods  to  the  defendant,  to  be  by  him  disposed  of  for  a  rea- 
creit^hecan^  "  sonable  reward,  on  account  of  the  testator,  he  promised  to 

not  be  called  ^^  sell  the  same,  and  to  pay  over  the  produce: "  it  then  averred, 

upon  to  pay  ^^jj^^  ^^  ^jjj  g^y    i,^^.  j^^  ^^^  accounted,  or  paid  over  the 

the  money  ,,...*.      i                      i       i 

over  to  the  produce  to  the  plamtiff :  there  were  also  the  common  money 

prindnalun.  counts. 

til  he  has  re-  , 

cehred  the  Plea  of  the  general  issue. 

vhole  from  j^^  plaintiflF  proved  the  delivery  of  the  goods  by  the  tes- 
to  whom  he  tator  to  the  defendant,  and  the  agreement,  as  stated  in  the 
8oldthe«)ods,  declaration. 

lay  In  the  ^  *  O^  *®  P^^  of  the  defendant  it  was  proved,  That  the  goods 
lament  has  had  been  sold  by  him ;  but  that  they  were  sold  upon  credit : 
casionS  by  ^"^  ^^^^  ^^  ^^  informed  the  testator  of  the  circumstance, 
his  neglect,  and  of  the  person  to  whom  he  had  sold.  It  wa3  further  proved, 
[  *7U  ]  That 
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That,  at  the  time  the  action  was  brought,  he  had  not  received       1799, 
the  money  for  the  goods  he  had  so  sold. 

BuLLER,  Justice,  was  of  opinion,  that  the  action  was  pre-    £xccutor'of 
matui'ely  brought :  he  said  the  point  was  new;  but  that  it  was      Johnson 
his  opinion,  that  if  an  agent  was  employed  to  sell  a  quantity  of     p^^^* 
goods,  and  he  received  part  only  of  the  price^  the  principal 
could  not  maintain  an  action  against  liim  till  the  transaction 
was  cloeed;  unless  it  appeared  to  be  the  fault  of  the  agent 
thaf  the  rest  of  the  price  was  not  recovered.    If  a  contrary 
practice  was  to  prevail,  there  might  be  many  actions  brought 
where  one  cause  of  action  only  existed. 

The  plaintiff  was  nonsuited. 

Cockellj  Serjeant,  and  Lawes  for  the  Plaintiff. 

Shepherd,  Serjeant,  for  tlie  Defendant. 


WaTKINS  v.  RoBB.  Sai/ie  Jwj^. 

ASSUMPSIT  for  sailors'  wages. ' 
Plea,  n<m-asiump9it  as  to  all  but  41.  9s.  6d. ;  and  as  to 
that  a  tender. 

In  support  of  the  tender,  the  defendant  proved,  that  the  , 
agent  for  the  plaintiff  demanded  of  the  agent  for  the  defendant,     [  712  ] 
271. ;  the  defendant's  agent  tendered  a  52.  note,  and  demanded 
sixpence  change. 

fiuLLBR,  Justice,  was  of  opinion,  that  proof  of  a  tender  of 
4L  198,  6d.  did  not  support  the  pica  of  a  tender  of  41.  9s.  6d. 
as  it  did  not  meet  the  plea  in  point  of  fact,  nor  was  the  plaintiff 
bound  to  give  change ;  but  he  saved  the  point. 

Cockelly  Seijeant,  and  Barrow  for  the  Plaintiff. 

Shepherd,  Seijeant,  and  Lawes  for  the  Defendant. 


Bell  v.  Potts.  ^'^^^ 

Dec,  11th. 

CASE  on  a  policy  of  insurance  on  goods  on  board  the  Eliza-  Goods  pur- 
beth,  from  Rotterd^im  to  Hull.    Loss  by  capture.  cnWs"*  *° 

It  appeared  that  the  eoods  insured  had  beep  bought  in  counuy,ifthe 
Holland,  by  an  agent  of  the  plaintiff;  and  by  him  shipped  for  J^P^J^^^*^ 
England :  and  the  defence  was,  that  the  goods,  being  pur-  country  re- 
chased  in  an  enemy's  country,  were  not  insurable  property.       *'^'^  ^^» 

BULLER, 


Bkll 
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1799*  BuLLBR,  Justice.    The  defendant  resists  this  action,  because 

an  agent  for  the  plaintiff  purchased  these  goods  in  HoUandj  an 
enemy's  country,  though  the  party  for  whom  they  were  pur- 
Pom,  chased,  and  for  whom  the  insurance  was  effected,  is  an 
EngUmdf  Englishman^  and  living  in  England  at  the  time  the  insurance 
wopeS?^^  was  made.  If  this  had  been  the  first  time  this  case  had  come 
before  the  court,  I  should  not  have  admitted  any  evidence  as 
to  where  the  goods  were  bought ;  I  should  say,  it  was  suf- 
[  713  ]  ficient  that  the  plaintiff  is  an  Ef^Ushman,  and  wished  to  bring 
his  goods  to  Englatid^  This  case  was  argued  last  term ;  and 
it  was  relied,  for  the  defendant,  that  there  had  been  a  similar 
case  before  the  commissioners  of  appeal.  That  case  was  of 
three  partners,  two  of  whom  lived  at  Malaga^  and  one  in 
England:  Wines  (the  produce  of  Spain,  an  enemy's  country) 
were  sent  to  England,  the  ship  was  captured,  and  afterwards 
condemned:  this  was  heard  before  the  Commissioners  of 
Prizes;— two  parts  were  condemned,  and  the  third  not.  That 
determination  went  on  the  ground,  that  two  of  the  partners 
resided  in  an  enemy's  country ;  but  it  don't  affect  the  present 
question,  when  the  party  insuring  lives  in  England.  I  am 
clearly  of  opmion  that  the  plaintiff  is  entitled  to  recover. 

In  this  case  there  having  been  considerable  delay  upon  the 
part  of  the  defendant,  without  any  meritorious  ground  of  de- 
fence, BuLLER,  Jastice,  told  the  jury  they  might  give  interest 
for  the  money  from  the  time  it  should  have  been  paid  after  the 
loss ;  and  said  that  Lord  Mansfield  had  often  ruled  so. 

The  counsel  for  the  defendant  wished  to  have  a  special  ver- 
dict. BuLLER,  Justice  said,  that  where  his  opinion  was  clear, 
he  would  never  recommend  the  jury  to  find  a  special  verdict: 
— ^it  was  in  their  discretion  to  do  so  or  not. 

The  jury  found  a  verdict  for  th^  plaintiff  with  six  month's 
interest. 

Le  BlanCy  Scijeant,  and  Wigley  for  the  Plwitiff. 

Shepherd,  Serjeant,  and  JVilUams,  Seijeant,  for  the  Defendant 
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as 


Batchelor  V.  Sir  John  Honbywood. 

Jan.  96. 
IIS  was  an  action  of  assumpsit,  brought  by  the  plaintiff  The  evidence 
as  the  indorsee  of  a  bill  of  exchange,  drawn  by  Lord  of  a  clerk  in 
George  Thytm  in  his  own  favoiu*,  on  the  defendant,  for  6001.  fioe,employecl 
and  indorsed  by  him  to  the  plaintiff.  in  detecting 

To  prove  the  hand-writing  of  Lord  George  Thynn,  the  plain-  S^  ^^  ®^ 
tiff  called  the  inspector  of  franks  at  the  Post-Office.    He  stated  ^^t  who  has 
the  nature  of  his  office  to  be,  to  inspect  the  hands'-writing  of  ^i^^JJJJf" 
the  several  members  of  parliament  to  the  franks  put  into  the  the  hand- 
Post-office  bearing  their  names,  for  the  purpose  of  detecting  ^mblr  of 
any  forgeries  which  might  be  practised.  parliament,  • 

♦He  stated,  that  Lord  George  Thynn  was  a  member  of  par-,  ^^g  ^S™ 
liament :  that  he  was  perfectly  acquainted  with  the  character  franks  mm 
in  which  his  franks  were  written,  having  passed  several  of  J^^^^ 
them;  and  that,  fh)m  the  similitude  of  characters,  he  believed  sufficient 
the  hand-writing  of  the  indorsement  on  the  bill  to  be  tiiat  of  £^|^^,f  ^ 
Lord  George  Thynn.  hand-writing. 

He     [  *715  ] 
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1799. 


[  Batchelob 

V. 

Sir  John 
honeywood. 


He  was  asked^  on  his  cross-examination,  If  the  franks  of 
Lord  George  Thynn  had  ever  been  questioned,  so  as  to  have 
made  it  necessary  for  him  to  have  applied  to  Lord  George  on 
the  subject,  so  that  he  had  acknowledged  his  hand-writiDg  to 
the  witness  in  any  one  instance  ?  or  whether  be  had  any  other 
knowledge  of  Lord  George  Tkynn'B  hand-writings  except  in 
the  manner  he  had  stated  ? — ^He  answered  both  questions  in 
the  negative. 

Erskine  then  objected  to  this  evidence,  as  not  sufficient  of 
the  indorser's  hand-writing. 

Lord  KsNTON.  This  evidence  is  certninly  not  sufficient,  or 
such  as  can  be  admitted.  If  persons  are  in  the  habit  of  cor- 
responding, and  letters  are  received  from  one  to  the  other, 
upon  which  any  transaction  takes  place,  that  may  enable  the 
party  to  swear  to  his  correspondent's  hand-vnritiug;  but  no 
such  transaction  took  place  here.  The  witn^  never  saw 
Lord  George  Thynn  write,  nor  ever  heard  him  acknowledge 
his  hand-writing,  and  the  only  mode  by  which  the  witness 
pretends  to  a  knowledge  of  the  hand-wjiting  is,  by  comparison 
of  hands; — it  is  too  loose,  and  cannot  be  received* 

Garrow  and  Marryctt  for  the  Plaiati£ 

Erskine  for  the  Defendant. 


[716] 

Jan.  26. 

Where  an  ac- 
tion is  brought 
by  the  hus- 
band and  wife 
for  a  debt  due 
to  the  wife, 
dnm  toUf  any 
admission  re- 
specting it, 
made  by  the 
wife  after 
marriage,  is 
inadmissible 
as  against  the 
husband. 


Kelly  and  Wife  v.  Small. 

ASSUMPSIT  for  money  lent,  with  the  common  money 
counts. 

Plea  of  noi>assumpsU. 

The  action  was  brougiit  to  recover  a  sum  of  money  lent  by 
the  plaintiff  ^tm,  while  she  was  sole  to  the  defendant;  and  for 
money  paid  for  his  use  at  the  same  period. 

The  defence  attempted  was,  That  the  plaintiff's  wife  before 
her  intermarriage,  lived  as  a  mistress  with  the  defendant; 
during  which  time  they  had  had  a  common  purse,  so  that 
whatever  money  transactions  might  have  taken  place  between 
them,  it  was  not  in  the  nature  of  a  loan :  and  the  defendant 
proposed  to  call  a  witness  to  prove,  that  since  her  marriage, 
the  wife  had  said  she  had  no  demand  against  the  defendant; 
but  was  compelled  to  sue  him  by  her  husband. 

This  evidence  was  objected  to  by  the  plaintiff's  counsel. 

Mingaijy  for  the  defendant,  contended.  That  it  was  admissi- 
ble, on  the  ground  that,  as  the  debt  had  been  contracted*  and 

owing 
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owuig  to  the  wife  before  marriage^  it  was  ia  feet  her  debt ;  and       I79&. 
any  admission  respecting  il,  made  by  her,  was  evidence.  ' 

Lord  KninKW  said,  the  evidence  was  inadmissible:  it  was        ^^^ 
receiving  adknissions  of  the  wife  to  the  prejudice  of  the  hns-  v. 

bAad.    This  was  a  general  principle;  and  the  particular  cir-      r  ^iy\ 
cMOtstaneea  of  tKe  debt  due  to  the  wife  before  marriage, 
makes-  no  diierenee«     By  the  intermarriage,  the  property 
becomes  the  husband's;  and  no  oonfessioii  of  hers  can  be 
received. 

The  pkuoltiff  had  a  verdict. 

Gbrrow  and  "'EspiMkOie  for  the  Plaintiff. 

ARngay^  far  the  Defendant. 

snrriNGs  after  term  at  Westminster. 


Do£  ex  dezo.  Hoi4LINgsworth  v.  Stbnnbtt.  Feb.  is. 

fTTHIS  was  an  action  of  ejectment.  If  a  tenant, 

A     The  defendant  held  the  premises  as  tenant  to  the  plaintiff,  y^bose  1^, 
under  a  lease  which  expired  on  the  24th  of  Juncy  1798.  permitted' to 

The  demise  laid  in  the  declaration  in  ejectment^  was  on  the  continue  in 


1st  of  July,  in  the  same  year.  ^ra^g  a 

A  notice  to  quit  was  proved,  dated  the  17th  of  August  fol-  treaty  tor  a 

furtlicr  lease 

lowing.    The  ejectment  was  of  Michaelmas  term.  jjg  is  not  a  ' 

For  the  defendant,  it  was  relied,  as  a  defence  to  the  action,  tenant  from 
That,  at  the  expiration  of  the  lease,  the  parties  had  entered  i^^/^tiy 
into  a  new  agreement  for  a  further  term  of  seven  years.    This  at  will,  that 
was  however  by  parol,  and  void  under  the  statute  of  frauds ;  ^rnd^out  of 
bujb  it  was  eonitended,  that  the  defendtmt,  having  been  per-  possession 
mitted  to  continue  aa  tenant  after  the  expiration  of  his  lease,  ^^^^^m^ 
he  should  be  taken  to  continue  as  tenant  from  year  ta  year;  if  he  has  ooib- 
and*  so  the  ejisctment  was  not  muntainable^  it  being  brought  f^^^yw^ 
before  the  year  expired.  or  rent  baa 

Lord  Kenton  asked,  If  the  defendant  had  been  allowed  to  ^>«^  received. 
continue  tenant  for  a  year  ^  or  if  the  lessor  of  the  plaintiff  had 
PBoeiged'  any  cent  from  him  ?  Being  answered*  in  Ae  negative, 
he  said,  he  shoiild  not  hold  this  to  be  a  tenancy,  unless  strictly 
at  will:  lliat  die  ^statute  of  frauds  was  decisive;  it  being  [  718  ] 
thereby  declared^  that  all  agreements  for  a  longer  term  than 
three  years  should  be  Toid,  where  there^as  no  note  in  writing; 
and  it  had  been  held,  that  snch  parol  agreement  was  not  good 
ewn  for  three  yeara.    The. agreement  bdng  therefore  void, 

the 
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V, 

Stemhett. 


[719] 


the  defendant  was  in  by  no  title  of  tenancy  whatever ;  but  hdd 
at  the  will  of  the  lessor^  in  tht  strictest  sense  of  the  word. 

The  defendant's  counsel  then  relied^  That  the  plaintiff  could 
not  recover  in  this  ejectment,  on  the  ground  that  the  defendant 
was  in  possession  by  the  lessor  of  the  plaintiff's  permission, 
after  the  time  of  the  demise  to  the  plaintiff,  so  that  at  that 
time  he  could  not  be  a  trespasser;  and  cited  GoodtUle  ex  denu 
GaUoway  v.  Herbert,  4  Term  Rep.  680. 

To  prove  this,  they  gave  in  evidence,  that  such  an  agree- 
ment as  is  before  stated,  had  been  entered  into  between  the 
defendant  and  the  lessor  of  the  plaintiff:  that  leases  had  been 
actually  prepared  in  pursuance  of  it  j  and  the  Slst  of  My 
fixed  for  the  execution  of  them :  and  that  the  defendant  had 
been  always  ready  to  have  done  his  part^  and  accepted  the 
lease. 

Lord  Kbnton  ruled,  that  the  defendant  must  be  deemed  to 
be  in  by  the  lessor  of  the  plaintiff's  permission  till  the  treaty 
for  the  lease  was  at  an  end,  which,  at  soonest,  was  not  till  the 
Slst  of  July;  so  that  on  the  1st  of  July,  the  day  laid  in  die 
declation,  he  was  not  a  trespasser;  and  directed  a  nonsuit. 

Garrow  and  Reader  for  the  Plaintiff. 

GiUbs  and  Wigley  for  the  Defendant. 

Vid.  Doe  ex  dem,  Martin  v.  Watts.  7  Term  Rep.  83., 


Feb.  1«A. 

In  an  indict- 
ment for  a 
conspiracy, 
the  prosecu- 
tors may  go 
into  general 
evidence  of  its 
nature,  be- 
fore it  is 
brought  home 
to  the  de- 
fendants. 


Rex  v.  Hammond  and  Webb. 

THIS  Was  an  indictment  against  the  defendants,  who  were 
journeymen  shoe-makers,  for  a  conspiracy  to  raise  their 
wages. 

It  was  stated,  on  the  part  of  the  prosecution.  That  a  plan 
for  a  combination  amongst  the  journeymen  shoe-makers  had 
been  formed  and  printed  in  the  year  1792,  regulating  their 
meetings, — the  subscriptions  for  their  mutual  support, — and 
other  matters  for  their  mutual  government  in  forwarding 
their  designs. 

The  prosecutor's  counsel  were  going  into  evidence  of  this, 
when  the  defendants'  counsel  objected  to  its  being  admitted, 
until  it  was  brought  home  to  the  defendants,  and  they  were 
made  parties  to  the  combination  stated. 

Lord  Kbnyon.    If  a  general  conspiracy  exists,  you  may  go 

into 


Rex 

V. 
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into  general  evidence  of  its  nature,  and  the  conduct  of  its       1799. 
members,  so  as  to  implicate  men  who  stand  charged  with  act- 
ing upon  the  terms  of  it,  years  after  those  terms  have  been 
established,  and  who  may  reside  at  a  great  distance  from  the    Hammond 
place  where  the  general  plan  is  carried  on  :  such  as  was  done    ^^^  Webb. 
in  the  cases  of  the  state  trials  in  the  year  1745 ;  where,  from 
the  nature  of  the  chai^,  it  was  necessary  to  go  into  evidence 
of  what  was  going  on  at  Manchester,  in  France,  Scotland,  and 
Ireland,  at  the  same  time. 

His  Lordship  therefore  permitted  a  person  who  was  a 
member  of  this  society,  to  prove  the  printed  regulations  and 
rules  of  the  society,  and  that  he  and  others  acted  under  them 
in  execution  of  the  conspiracy  charged  upon  the  defendants 
Hammond  and  Webb,  as  evidence  introductory  to  the  proof 
that  they  were  members  of  this  society,  and  equally  concerned 
— ^but  added,  that  it  would  not  be  evidence  to  affect  the  de- 
fendants, until  they  were  made  {iarties  to  the  same  conspiracy. 

In  the  course  of  the  evidence,  it  was  stated,  that  the  de- 
mands of  the  journeymen  had  been  occasioned  by  some  of  the 
masters  giving  wages  beyond  what  were  the  usual  ones  in  the 
trade. 

Lord  Kenyon  said,  that  masters  should  be  cautious  of  con- 
ducting themselves  in  that  way,  as  they  were  as  liable  to  an 
indictment  for  a  conspiracy  as  the  journeymen — ai\d  there 
was  a  case  where  a  master,'firom  shewing  too  great  indulgence 
to  his  men,  had  become  himself  the  object  of  a  prosecution. 

The  defendants  were  found  guilty.  .  f» 

Mingay,  Gibbs,  and  Marryat,  for  the  Prosecution.  -*  " 

Ersidne,  Garrow,  and  Barrow  for  the  Defendants.    , 


Rodriguez  v.  Tadmire.  [  721  ] 

In  an  action 

TfllS  was  an  action  of  mldicious  prosecution.— The  decla-  ^*J^^^  ^^^ 
ration  stated.  That  the  defendant,  maliciously  intending  to  whwTthc'de- 
injure  the  plaintiff,  had  charged  him  with  having  stolen  three  ^^"^^'  6*T®* 
shirts  and  a  gown,  the  property  of  the  defendant;  and  had  probabJe 

caused  him  to  be  brought  before  a  justice  of  peace,  when  he  cause,  a  wit- 
,.    ,  J    o  ncssmaybe 

was  discharged,  &c.  asked  whether 

The  defendant  grounded  his  defence  on  a  probable  cause,  the  plaintiff 
and  proposed  to  give  in  evidence,  in  addition  to  the  circum-  ^fn^rio^ 

stances  bad  character. 


Rodriguez 
r. 
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1799.  stances  of  suspicion^  which  were  sufficient  to  justify  his  taking 
the  defendant  into  custody^  that  he  was  a  man  of  notoriously 
bad  character — and  a  question  was  put  to  that  eflfect  by  the 
TADMiREi     defendant's  counsel. 

It  was  objected  by  the  plaintiff's  counsel,  on  the  ground  that 
character  was  not  in  issue  in  the  cause,  so  that  he  could  not 
come  prepared  with  evidence  to  meet  it. 

Lord  Kbnton  ruled.  That  the  question  might  be  put  in  a 
general  way,  <^  Whether  the  plaintiff  was  not  a  man  of  bad 
"  character?"  but  particular  instances  could  not  be  asked  by 
the  defendant's  counsel,  though  they  might  by  the  plaintiff's. 

The  defendant  had  a  verdict. 

Mingay  and  Morgan  for  the  Plaintiff. 

Garrow  and  ^Espinasse  for  the  Defendant. 


[  722  ]  Bellis  v.  Burghall. 

A  f  00m  kept    nriHIS  was  an  action  of  debt,  on  the  statute  25  Oeo.  U.  ch.  36, 
master  for^e  ^  recover  the  penalty  of  lOW.  given  by  that  statute,  for 

ixistniction  of  keeping  a  house  for  public  dancing  and  music,  without  having 
Md^ib?^     *  licence,  pursuant  to  that  staJtute. 

scribers,  and        The  case,  as  it  appeared  in  evidence,  was  this : — The  de- 
sons^are^t"  ^^^ant  was  a  dancing-master;  he  was  the  proprietor  of  a 
indiscrimi-      large  room,  not  part  of  his  dwelling-house,  where  a  consider* 
TT^^  n«r^^"  ^^^  number  of  persons  met  every  Wednesday  night,  for  the 
within  the       purpose  of  dancing;  but  it  appeared  that  the  defendant  issued 
i?^*36^^'^'  tickets  to  subscribers  only  for  a  given  number  of  nights;  the 
gentlemen  having  tickets,  were  permitted  to  introduce  a  lady 
— ^no  money  was  taken  at  the  door,  nor  were  persons  admitted 
indiscriminately,  nor  in  fact  any  person  but  subscribers,  persons 
introduced  by  subscribers,  or  persons  who  came  there  by  per- 
mission of  the  defendant,  as  his  friends. 

The  counsel  for  tlie  defendant  contended,  that  the  act  of 
parliament  was  not  levelled  against  meetings  of  the  description 
given  in  evidence,  but  was  intended  to  prevent  disorderly 
meetings,  where  persons  were  admitted  for  hire,  not  where  the 
company  was  select,  and  where  they  met  only  for  the  purpose 
of  improvement. 

Lord  Kenyon  ruled.  That  it  was  not  a  meeting  within  the 
prohibition  of  the  statute,  and  nonsuited  the  plaintiff. 
GarroWf  Laioes,  and  Bailey  for  the  Plaintiff. 
Erskine  for  the  Defendant. 

Cartwriqbt 


A 


HILARY  TERM,  39  GEO.  III.  723 

Cartwright  v.  Rowley.  *     ^^^' 

SSUMPSIT  for  money  had  and  received.  Cartwricht 


V, 


The  plaintiff  was  the  patentee  of  a  steam-engine,  and      Rowlet. 
had  employed  the  defendant,  who  was  an  engine-maker,  to      Tuesday, 
make  some  engines  for  him,  under  the  patent.    In  the  pro-     ^^^-  '^^^^ 
gress  of  the  work,  the  plaintiff  had  advanced  several  sums  of  Money  mid 
money  to  the  defendant,  which  he  sought  now  to  recover  cM^t^^re- 
back,  on  the  ground  that  the  defendant  had  been  so  inattentive  covered  bark 
to  the  order,  and  so  long  in  completing  the  engines,  that  the  "*  '^^^^P* 
opportunity  of  disposing  of  them  was  lost;  so  that  they  be- 
came useless  to  the  plaintiff.    The  ground  relied  upon  to  esta- 
blish the  plaintiff's  right  to  recover  in  this  action  was,  that 
the  money  was  paid  without  any  consideration ;  the  work,  for 
which  it  had  been  given,  having  been  rendered,  by  the  de- 
fendant's own  default,  of  no  value  to  the  plaintiff. 

Lord  Kenyon,  C.  J. — ^This  action  cannot  be  maintained,  nor 
the  money  recovered  back  again  by  it :  it  has  been  paid  by  the 
plaintiff  voluntarily ;  and  where  money  has  been  so  paid,  it 
must  be  taken  to  be  properly  and  legally  paid;  nor  can  money 
be  recovered  back  again  by  this  form  of  action,  unless  there 
are  some  circumstances  to  shew  that  the  plaintiff  paid  it 
through  mistake,  or  in  consequence  of  coercion.    I  recollect 

a  case  of v.  Pigotty  where  this  action  was  brought  to 

recover  back  money  paid  to  the  steward  of  a  manor,  fo^pro- 
ducing  at  a  trial  some  deeds  and  court- rolls,  and  for  which  he 
had  charged  extravagantly.  The  objection  was  taken,  that 
the  money  had  been  voluntarily  paid,  and  so  could  not  be  re-  [  724  ] 
covered  back  again ;  but  it  appearing  that  the  party  could 
not  do  without  the  deeds,  so  that  the  money  was  paid  through 
necessity  and  the  urgency  of  the  case,  it  was  held  to  be  re- 
coverable. 

The  plaintiff  was  nonsuited. 

Erskine,  GibbSy  and  F.  Vaughan  for  the  Plaintiff. 

GarroWy  Dumpier,  VLnd  Best  for  the  Defendant^;. 


Doe  ex  dem.  St.  John  v.  Hore.  Jff^. 

±to,  191/1. 

EJECTMENT  for  a  wharf.  a  written 

By  lease,  the  6th  July,  1795,  Si.  Johuy  the  lessor  of  "Zu^^m^ 

the  plaintiff,  leased  the  premises  in  question  to  the  defendant  ingoutot'the 
if^-p  possession  of 

"^^^'  the  opposite 

In 
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1799.     *     In  the  lease  was  the  covenant,  ^^  that  the  lessor  should  not 

**  aliei^,  assign,  or  part  with  the  estate,  interest,  or  term  in  the 

^t.^John"*  ^  *^^  premises,  or  any  part  thereof,"  8fe.  and  for  breach  of 

V.  covenant,  a  right  of  re-entry. 

HoRB,  ijijj^  ejectment  was  brought  for  the  forfeiture,  on  the  ground 

Mrty,  cannot  ^y^^^  ^^  defendant  had  underlet. 

1)6  siven  in 

evidence,  un*       The  pliuntiff's  counsel  stated.  That  in  August^  1796,  one 

^^'^^dT^^  G>6fcam  had  taken  and  occupied  the  premises.    He  had  given 

notice  to  his  landlord  the  defendant  to  quit,  and  had  done  so 

on  the  12th  of  August,  1797;  and  after  that  time,  two  other 

persons,  of  the  names  of  Giles  and  Farringdtm  had  taken  the 

premises  for  a  Y!^9  ^^^'^  liberty  to  quit  at  a  quarter's  notice. 

[  725  ]         To  prove  the  taking  and  occupation  by  CSo&Aam,  he  was 

called  as  a  witness. 

He  was  asked  by  the  defendant's  counsel,  if  the  agreement 
between  him  and  Hore  had  not  been  in  writing  ? — ^He  answered, 
that  it  was. 

Notice  had  been  given  to  the  defendant  to  produce  it,  and 
it  was  now  produced,  but  it  was  imstamped;  and  the  de- 
fendant's counsel  relied,  that  it  could  not  be  therefore  given 
in  evidence. 

The  pkuntiflTs  counsel,  on  the  other  hand,  contended,  that 
the  defendant  should  not  be  permitted  to  avail  himself  of  his 
own  default,  in  not  having  the  instrument  legally  stamped,  nor 
shoiild  that  avail  against  the  plaintiff,  who  was  no  party  to  it 
That  by  the  rule  in  the  King  v.  Middlezey,  2  Temp.  Rep.  41, 
an  instrument  was  produced  by  the  opposite  party,  that  made 
it  admissible  evidence  without  further  proof. 

Lord  Kenton,  C.  J.  The  instrument  is  produced  in  evi- 
dence  of  an  agreement  which  the  law  requires  to  be  stamped; 
and  I  am  bound  by  that  law  not  to  admit  it  without  it.  The 
King  V.  Middlezey  decided,  that  where  an  instrument  was  pro- 
duced by  the  opposite  party,  it  dispensed  with  the  necesnty 
of  calling  the  subscribing  witness,  which,  from  the  circum- 
stance of  the  instrument  being  in  the  hands  of  their  adver- 
sary, the  party  could  not  know  who  he  was;  but  that  case 
went  no  &rther. 

The  plaintiff's  counsel  were  proceeding  to  ask  Cobham  as  to 
his  occupation,  and  the  payment  of  rent  by  him  to  the  de- 
fendant ;  but  were  stopped  by  Lord  Kenton,  who  added.  This 
[  726  ]      has  been  an  occupation  under  an  agreement  in  writing,  and 
the  rent  paid  in  pursuance  of  it :  If  the  agreement  cannot  be 

given 
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given  in  evidence,  you  cannot  enquire  as  to  the  occupation;  1799, 

the  party  might  have  been  in  possession  by  licence  and  per-       

mission  of  the  defendant,  and  not  as  tenant.  ^  ^^  **®°*- 

The  plaintiff  was  nonsuited.                                    '  *  t,, 

Erskine,  Gibbs,  and  Yeates  for  the  Plaintiff,  ^®w 
Garrow  and  Wigley  for  the  Defendant. 


Brown,  v.  Jacobs,  Gent.  Wednesday, 

'  Feb,  20. 

THIS  was  an  action  on  the  case,  against  the  defendant,  who  When  the  de- 
was  an  attorney,  for  negligence.    The  negligence  charered  c^^fati?"*  i? 
•     *i      J     1       *•  •         .     L       •  »/  T>  anacUonfor 

m  the  declaration  was,  in  not  chargmg  one  Margaret  Brown  negUgence 

in  execution,  at  the  suit  of  the  plaintiff,  in  a  cause  in  which  seteoutona 

the  present  defendant  had  been  his  attorney.    Notice  of  sur-  ICfficient  ^t 

render  of  Margaret  Brown,  in  discharge  of  her  bail,  was  proved  ^^^  name  of 

to  have  been  given  on  the  16th  of  Jpril,  1797;  and  she  had  $cES^ 

never  been  charged  in  execution.  the  writ  have 

To  prove  the  commencement  of  the  suit  according  to  the  soun^any 

averment  in  the  declaration,  at  the  suit  of  the  plaintiff  against  mis-spelling 

Margaret  Brown,  he  produced  the  writ,  which  was  a  quo  nunus,  ^fy^^i^^H^^ 

out  of  the  Exchequer,  averment 

The  declaration  stated,  "  That  the  said  Margaret  was  ar-  ?*i  ^f  ^®- 
I   1        .  K  .      /.  ...         .  ,      fcndantwas 

**  rested,  by  virtue  of  a  writ  of  quo  minus  issued  against  the  discharged  by 

*^  said  Margaret,  by  the  name  of  Margaret  Brown,  otherwise  2?*  P^^  ^^ 
rr  o     xi.   If  >>  Exchequer, 

«  SouthalL"  bcingllipcr. 

The  name  in  the  writ  when  produced  was  Suthall:  which  sedeablcfor 
, .     ^    ,  ^  .  not  heme 

was  objected  to  as  a  variance.  charged  m 

*It  was  answered  by  Mr.  Gibbs,  that' the  sound  being  the  execution,  is 
.^  ^  ^'  .  ,        .  not  bad,  be- 

same,  it  was  not  a  material  vanance.  ^sms^  ^^ 

Lord  Kbnyon,  C.  J.    In  the  case  of  pleas  of  abatement,  it  supersedeas  ; 

W&S  bv  im 

is  sufficient  that  the  sound  is  the  same ;  but  here  it  is  a  matter  order  of  a 
of  written  evidence ;   a  writ  stated  and  set  out,    and  not  single  Baron, 
corresponding  with  that  produced  in  evidence  j  I  think  it  is  dTtioiTto  tflc 
bad,  but  will  not  stop  the  cause  on  that  objection.  name  U  in  the 

The  declaration  then  averred,  «^  That  the  said  Margaret,  by  fj^^f^^^^ 
**  the  court  before  the  Barons  of  the  Court  of  Exchequer,  was  omitted  in  the 
"discharged."  J£*J^-^ 

It  appeared  that  the  supersedeas  was  by  virtue  of  an  order  found  in  the 
made  by  a  single  Baron  at  chambers.  ^^m"^ 

It  was  objected,  that  the  defendant  being  superseded,  and  as  the  writ. 
a  supersedeas  might  be  authorized  by  the  order  of  a  single    [  •727  1 

g  judge 


finowN 
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1790.  judge,  as  well  as  by  the  court;  that  being  therefore  distmct 
authorities,  an  averment  that  the  act  was  done  by  one,  could 
not  support  an  averment  that  it  was  done  by  the  other. 
Jacobs,  Gent.  But  it  Was  ruled.  That  the  defendant  was  discharged  by 
virtue  of  the  writ  of  supersedeas,  and  the  averment  therefore 
immaterial. 
[  728  ]  The  writ  was  to  take  Margaret  Browuy  otherwise  Suthaliy 

spinster.    In  the  declaration,  the  word  spinster  was  wanting; 
and  for  that,  objected  to  as  bad. 

It  was  ruled  by  Kbnyon,  That  if  the  word  had  been  in  the 
record,  and  not  in  the  writ,  that  it  would  have  been  a  &tal 
variance;  but  that  being  in  the  writ,  but  not  in  the  declara- 
tion, that  it  was  not  fatal. 

The  defendant  afterwards  had  a  verdict. 

Gibbs  and  Abbott  for  the  Plaintiff. 

Garrow  and  iMvoes  for  the  Defendant. 


SmeVmf,  BOWEN  V.  PiTMAN,  Gcnt.     "^ 

ASSUMPSIT  to  recover  from  the  defendant  a  sum  of  money, 
being  an  allowance  of  2  per  cent,  for  measiuing  houses 
belonging  to  the  defendant. 

The  defendant  having  been  very  extensively  engaged  in 
buildings,  had  entered  into  an  agreement  with  the  plaintiff,  by 
which  the  latter  contracted  to  measure  all  the  houses  he  built, 
at  an  allowance  of  2  per  cent.  The  agreement  was  in  writing, 
but  had  not  been  stamped. 

Before  the  bringing  of  the  action,  the  plaintiff's  attorney 
engrossed  a  copy  of  the  agreement  on  a  sheet  of  pi^r  pro- 
perly stamped,  and  sent  it  to  the  defendant,  requesting  that  he 
would  execute  it;  which  the  defendant  refused  to  do. 

The  plaintiff's  attorney  had  the  agreement  stamped;  and  it 
was  so  given  in  evidence,  and  had  a  verdict. 

Lord  KflNYON  said,  That  imder  those  circiunstatices  of  mis- 
conduct in  the  defendant,  he  thought  the  costs  of  stamping 
the  agreement  ought  to  be  included  in  the  costs  of  the  action; 
[  729  1      ^i^d  directed  that  the  master  should  be  so  instructed  in  taxing 
the  costs. 

Garrow  and  Marryat  for  the  Plaintiff. 

Erskine  for  the  Defendant. 

Martin 
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Martin  q.  t.  v.  Greenleaf.    '  Tfmr$d(^,* 

DEBT  on  Statute  37  Geo.  III.  chap.  73.  To  enable  a 

The  declaration  stated,  «  Tliat  the  defendant,  being  SiSJf  "^ 
^^  the  master  of  a  certain  ship,  called  the  Hope,  belonging  to  peoalty  under 
'^^  the  port  of  London,  did,  in  parts  beyond  the  seas,  to  wit,  at  Ja-  jjj  yl  ^^ 
^^  maica,  &c.  hire  one  Francis  Barton^  to  serve  as  a  seaman  on  articles  of  tti^ 
"  board  the  said  ship,  called  the  Hope;  the  defendant  knowhig  ^jj^^ 
'^  him  to  be  a  deserter  from  a  certain  other  ship,  called  the  Boyal  sailor  sailed 
^^  Edward,  belonging  to  the  port  of  London;  and*  which  had  from  England 
**  come  from  thence  to  Jamaica.'*  be  ^vea^ 

Barton  was  called*  He  proved  that  he  had  sailed  from  ^i^enpe. 
England  on  board  the  West  India  ship,  the  Boyal  Edward,  to  C  7S0  ] 
Jamaica:  That  he  had  deserted  from  the  said  ship  at  Port 
Antonio,  where  he  was  engaged  by  the  defendant :  That  he 
then  informed  the  defendant  that  he  had  so  deserted;  who  re- 
plied, he  did  not  mind  that,  as  the  captain  of  the  Royal  Ed^ 
ward  would  not  follow  him :  That  he  was  then  engaged  by  the 
defendant,  and  served  in  the  voyoge  home  to  England. 

It  appeared  in  the  course  of  his  evidence,  that  he  had  signed 
articles  on  board  the  Royal  Edward,  under  which  he  had  sailed. 

The  defendant's  counsel  insisted  that  these  articles  ought  to 
be  produced  in  evidence. 

It  was  answered  by  the  plaintiff's  counsel,  that  they  had  not 
those  articles,  nor  any  mode  of  procuring  them,  insomuch  as 
they  belonged  to  the  captain  of  the  Royal  Edward;  but  that 
they  were  unnecessary  here,  it  being  established  in  evidence 
that  Barton  was  a  sailor  serving  on  board  the  Royal  Edward, 
who  had  deserted,  and  been  hired  by  the  defendant,  with  a 
fiill  knowledge  that  he  was  so;  by  which  the  penalty  given  by 
the  statute  had  attached;  and  which  circumstances  only  were 
necessary  to  entitle  the  plaintiff  to  recover  the  penalty. 

Lord  Kbntom  said.  That  he  was  of  opinion  the  articles  were 
necessary  to  be  produced,  as  it  should  appear  by  the  articles 
under  what  terms  the  defendant  siuled  on  board  the  Royal  Ed- 
ward; whether  in  fact  he  sailed  in  the  capacity  of  a  seaman 
or  not.    It  might  happen  that  he  was  not  a  regular  seaman  on 

board  of  her;  or  that  by  something  in  the  articles  he  might 

g  2  have 
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1799.       have  been  justified  in  leaving  the  «hip :  in  either  of  which 

'^ —  *    cases  the  plaintiff  could  not  recover. 
Maktin  q.  t      rpj^g  plaintiff  was  nonsuited. 
Greinleaf.       Garrow  and  Robinson  for  the  Plaintiff. 
Erskine  and  Law€$  for  the  Defendant. 


C731] 


Wells  v.  Mastbrman^  et  alt. 


^luU,  though  A  SSUMPSIT  on  two  bills  of  exchange,  drawn  by  the 
drawn  on  a  jljL  plaintiff  on  the  defendants,  by  the  style  of  James  Mas- 
^f^SSl  *«niian  and  Co.  dated  the  30th  of  January,  1798;  accepted  by 
by  one  or  the  James  Masterman  only,  without  the  words  and  Co. 
tl^^^^mte  The  partnership  had  commenced  in  1795. 
debt  of  one  of  James  Masterman  carried  on  a  separate  trade  on  his  own 
^t™ii^e  account,  and  had  had  dealings  with  the  plaintiff  before  bis 
partnership^  partnership,  who  had  also  dealings  with  the  partnership. 
fai^w^wn-  C?orroio,  for  the  defendants,  stated  his  defence  to  be.  That 
sideration  of  the  bills  were  drawn  on  the  separate  concern  of  James  Mat- 
^lu^^'f  '^''wian  only;  and  that  the  acceptance  in  question  did  not  bind 
theh^dsofa  the  partnership,  so  that  an 'action  could  be  maintained  against 
^fde  in-  them,  as  the  acceptors  of  the  bills  in  question ;  and  he  pro- 
out  notice.  duced  another  bill  of  exchange,  in  the  same  style  and  manner 
as  those  in  question,  but  accepted  by  Masterman  and  Co.  which 
had  been  paid. 

Lord  Kenyon.  When  a  man  enters  into  a  partnership,  he 
certainly  commits  his  dearest  rights  to  the  discretion  of  every 
one  who  form  a  part  of  that  partnership  in  which  he  engages; 
r  732  1  ^^^  ^  ^  ^^  ^^  drawn  upon  the  partnership  in  their  usual  style 
and  firm,  and  it  is  accepted  by  one  of  the  partners,  it  certiunly 
binds  the  partnership  to  the  payment  of  it;  but  if  a  man 
has  dealings  with  one  partner  only,  and  he  draws  a  bill  on  the 
partnership  on  account  of  those  dealings,  he  is  guilty  of  a 
fraud,  and  in  his  hands  the  acceptance  made  by  that  partner 
would  be  void;  but  it  woiild  be  otherwise  in  the  case  of  a 
bona  fide  indorsee.  In  his  hands,  the  acceptance  of  one  of 
the  partners  binds  the  partnership,  as  he  is  ignorant  of  the 
circumstances  under  which  it  was  created,  and  takes  it  on  the 
credit  of  the  partnership  name. 
Erskine,  Gibbs,  and  Giles  for  the  Plaintiff. 
Garrotv  and  Vaughan,  Seijeant,  for  the  Defendant. 

MlCHOL 
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NicHOL  et  alt.  v.  Martyn.  1799. 

THIS  was  a  special  action  on  the  case,  against  the  defend-       Jl^^^ 
ant,  for  seducing  the  plaintiffs'  customers.  v. 

The  plaintiffs  were  wholesale  ironmongers,  who  carried  on  ^  Mmuat 
a  very  extensive  business;  the  defendant  had  been  employed  while  in  his 

by  them  as  their  rider  or  traveller,  to  get  orders  in  the  course  J??®^^*  ^^" 
*  ^       o  vice,  may  so-  . 

of  their  business;  and  the  foundation  of  the  action  was,  Ijhat  licit  business 

the  defendant,  who  at  the  time  of  bringmg  the  action  was  in  ^^  his  cut- 

*.      ^  .      .  .11        1  .     .S     1     1     1     .        1      tomersfor 

the  same  line  of  busmess  with  the  plaintiffs,  had,  dunng  the  himself, when 

time  that  he  was  in  tlieir  employment,  endeavoured  to  seduce  ^^  ***^J^ 

the  several  country  shopkeepers  who  were  in  the  habits  of  he  sets  up  oo 

dealing  with  the  plaintiffs,  to  leave  off  dealing  with  them,  and  his  own  ao- 

to  transfer  their  business  to  the  defendant.  ^"^^* 

To  prove  the  plaintiffs'  case,  they  called  some  of  those  [  733  ] 
country  shopkeepers.  Their  evidence  proved  that  the  defend- 
ant on  his  last  coming  to  their  shops  as  rider  to  the  plaintiff, 
and  on  their  business,  had  told  them  that  he  was  himself  going 
into  the  same  business  with  the  plaintifl&  after  Ouristmasj  and 
would  then  be  obliged  to  them  for  an  order  on  his  own  ac- 
count. 

It  appeared,  however,  on  the  cross  examination  of  those 
witnesses,  that  he  took  the  orders  regularly  for  the  plaintiffs 
on  that  journey,  and  that  they  were  executed  on  the  plaintiffs' 
account;  and  that  no  solicitation  was  used  by  the  defendant 
for  any  order  at  that  time,  which  might  have  been  supplied  by 
the  plaintiffs. 

It  was  also  admitted,  that  in  &ct,  the  time  of  the  defendant's 
engagement  to  serve  the  plaintiffs,  expired  at  the  beginning  of 
the  year ;  so  that,  in  truth,  in  the  month  of  March  he  would 
have  been  completely  his  own  master. 

Lord  Kbnyon,  Chief  Justice.  The  conduct  of  the  defend- 
ant in  this  case,  may  perhaps  be  accounted  not  handsome;  but 
I  cannot  say  that  it  is  contrary  to  law.  The  relation  in  which 
he  stood  to  the  plaintiffs,  as  their  servant,  imposed  on  him  a 
duty  which  is  called  of  imperfect  obligation,  but  not  such  as 
can  enable  the  pliuntiffs  to  maintain  an  action.  A  servant, 
while  engaged  in  the  service  of  his  master,  has  no  right  to  do 
any  act  which  may  injure  his  trade^  or  undermine  his  business; 
but  every  one  has  a  right,  if  he  can,  to  better  his  situation  in 
the  world ;  and  if  he  does  it  by  means  not  contrary  to  law, 
though  the  master  may  be  eventually  injured,  it  is  damnum     r  m^  i 

abi. 
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ab'g.  injuria.  There  is  nothing  morally  bad,  or  very  improper 
in  a  servant,  who  has  it  in  contemplation  at  a  future  period  to 
set  up  for  himself,  to  endeavour  to  conciliate  the  regard  of  his 
master's  customers,  and  to  recommend  himsdf  to  them,  so  as 
to  procure  some  business  from  them  as  well  as  others.  In  ihe 
present  case,  the  defendant  did  not  solicit  the  present  orders 
of  the  customers ;  on  the  contrary,  he  took  for  tSie  pfanntiSs  all 
those  he  could  obtain :  his  request  of  business  for  himself  was 
prospective,  and  for  a  time  when  the  relation  of  master  and 
servant  between  him  and  the  plaintiffs  would  be  at  vet  end. 

It  was  suggested  in  th«  course  of  the  cause,  that  the  de- 
fendant had  seduced  some  of  the  servants  of  the  plaintiff  to 
quit  their  service,  and  to  enter  into  his  when  he  went  mto 
business. 

Upon  that  point  Lord  Ksnton  said.  That  sedudng  a  ser- 
vant, and  enticing  him  to  leave  his  master,  wfa3e  ^e  master 
by  the  contract  had  a  right  to  his  services,  was  certainly  ac- 
tionable; but  that  to  induce  a  servant  to  leave  his  mastei^s 
service  at  the  expiration  of  the  time  for  which  liie  servant 
had  hired  himself,  although  the  servant  had  no  intention  at 
the  time  of  quitting  his  master's  service,  was  not  the  subject 
of  an  action. 

The  plaintiffs  were  nonsuited. 

Erskine,  Garrow^  Gibbs,  and  Best^  for  the  Haintifls. 

Law,  Adams,  and  Maryat,  for  the  Defendant. 


[735] 


IN  THE  COMMON  PLEAS. 
SITTINGS  AFTER  TERM  AT  GUILDHALL. 


Feb.  2«. 

A  witness 
who  has  a 
power  of  at- 
torney from 
the  plaintiff 
to  sue  for 
money  due  to 
him,  and  who 
expects  to; 
pay  his  own 
debt  out  of 
money  to  be 
recoyeredm 


PowfiL  i;.  Gordon. 

ASSUMPSIT  by  the  plaintiff,  who  was  a  seaman,  to  re- 
cover from  the  defendant,  as  Captain  of  the  ship  Enter- 
prize,  the  amount  of  the  plaintiff's  wages  on  a  voyage  to  the 
fVest  Indies. 

To  prove  the  amount  of  the  demand,  a  witness  was  called 
who  had  accompanied  the  plaintiff  on  board  the  defendant's 
vessel,  after  her  return  to  England,  to  demand  the  wi^es;  and 
to  whom  the  defendant  offered  to  pay  a  smaller  sum  than  that 
claimed,  which  had  been  refused^  and  the  action  brought. 

This 
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This  witness  was  asked,  on  his  voire  direy  If  he  had  not  a       179d. 
power  of  attorney  from  the  plaintiff,  who  was  then  abroad,  to  ■ 

sue  for  and  recover  this  money  ?     He  answered  in  the  afiirma-         ^JJ[*^ 
tive.    He  further  admitted,  in  the  course  of  his  examination,      Gordoh. 
That  the  plaintiff  was  in  his  debt,  and  that  he  meant  to  pay  **^.^P^^^** 
himself  out  of  the  money  claimed  by  this  action,  if  it  should  witness,  is  in- 
be  recovered.    He  was  then  asked.  If  he  would  consent  that  competent 
some  other  person  should  receive  the  money?  which  he  re- 
fused. 

He  was  objected  to  as  an  incompetent  witness.  [  736  ] 

The  plaintiff's  counsel  contended,  That  the  objectibn  went 
to  the  witness's  credit  only,  and  not  to  his  competence :  that 
if  the  mere  expectation  of  being  paid  was  to  render  a  witness 
who  was  a  creditor  incompetent,  no  creditor  could  be  a  wit- 
ness for  his  debtor  in  any  action  brought  by  the  debtor  for 
money  due  to  him ;  for  by  enabling  his  debtor  to  recover,  he 
certainly  increased  his  ability  to  pay  his  debts. 

Etrb,  Chief  Justice,  said.  He  was  of  opinion  he  had  a 
direct  interest ;  for  by  his  testimony,  he  was  enabling  himself 
to  pay  his  own  debt.  He  was  therefore  incompetent,  and  was 
rejected. 

The  plaintiff  having  no  other  evidence,  was  nonsuited. 

CochsU,  Serjeant,  and  ^Espinasse  for  the  Plaintiff. 

Shepherd,  Seijeant,  for  the  Defendant. 


Roberts,  Ass.  of  Robertson,  v.  Morgan.  f$^i. 

TIIS  was  an  action  of  trover  for  a  bill  of  exchange  a  creditor 
brought  by  the  plaintiff,  as  the  assignee  of  Robertson,  a  ""^«''  *  ^^^' 
,      ,         ^  merconimi». 

bankrupt.  ^on  of  bank- 

The  plaintiff  called  a  witness  to  prove  the  petitioning  ere-  r"pt,towhoin 
,..     ,    y.^  the  bankrupt 

ditorsdebt.  made  a  pro: 

He  was  asked  on  his  voir  dire.  Whether  he  was  not  a  ere-  mwe  to  pay, 

ditor  ?    He  answered,  that  he  had  been  a  creditor  under  a  ^trat^S^ 

former  commission  which  had  issued  against  Robinson  the  to  prove  the 

bankrupt,  but  was  not  so  under  the  present.     *He  was  then  ^nSiS^lela 

asked.  Whether  the  bankrupt  had  entered  into  any  new  secu-  under  a 

rity  or  engagement  to  pay  him  the  money  du6  under  the  former  J^J^^^^^*"*" 

commission?    He  answered.  That  after  the  issuing  of  the     .  ^^«_^  . 

former  commission,  and  before  th€f  bankrupt  had  obtained  his     ^    ^  ^  i 

certificate  under  it,  he  had  seen  him;  when  Robertson  lamented 

very 
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very  much  the  loss  the  witness  had  suffered  by  his  fieiilure,  and 
at  the  same  time  added^  in  the  most  solemn  manner^  That  be 
should  not  suffer;  but  that  he  had  no  security  or  engagement 
farther  than  he  had  stated. 

He  was  then  objected  to  as  incompetent,  on  the  ground  that 
he,  by  the  new  promise,  became  a  creditor  under  the  second 
commission ;  the  petitioning  creditor*s  debt,  under  which  he 
was  about  to  establish  by  his  testimony. 

It  was  answered,  that  the  promise  made  by  the  bankrupt 
amounted  to  nothing ;  for  that  being  made  before  the  bank- 
rupt had  obtained  his  certificate  under  the  first  commission,  it 
was  of  HO  effect. 

EvRB,  Chief  Justice,  said,  he  was  clearly  of  opinion,  that 
the  witness  was  incompetent: — ^he  said  there  was  no  doubt 
that  a  bankrupt  might  bind  himself  by  a  new  promise  to  pay 
a  debt,  which  would  otherwise  be  barred  by  a  certificate  under 
a  former  commission :  That  by'  the  new  promise  it  became  a 
new  debt,  and  it  could  be  recovered  in  an  action.  That  was 
the  case  here ;  the  bankrupt  had,  by  the  new  promise,  revived 
.  the  former  debt,  or  rather  created  a  new  one,  proveable  under 
L  738  J  ijj^  present  commission ;  if  so,  he  was  a  creditor  under  the 
present  commission,  and  of  course  an  incompetent  witness  to 
prove  any  thing  necessary  to  support  it.  His  Lordship  added. 
As  to  the  time  when  the  promise  was  made,  that  makes  no 
difference ;  for  the  certificate  will  not  avoid  any  act,  or  bar 
any  claim  arising  between  the  issuing  of  the  commission  and 
the  certificate. . 

Cockeliy  Serjeant,  and  Bayley  for  the  Plaintiff*. 

LeblanCy  Seijeant,  and  Shepherd,  Serjeant,  for  the  Defendant 


Vide  TYuman  v.  Fenton,  Comp.  544. 
2  H.  Black. 


Besfard  v.  Saunders, 


IN 
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1784. 
IN  THE  KING'S  BENCH;  ^ewby 

WiLTSHIBE. 

IN  EASTER  TERM  25  GEO.  III. 


In  the  case  of  Scarman  v.  CastiU^  ante  fol.  2J0y  it  was  said  to 
liave  been  decided  by  the  Court  of  King's  Bench,  that  a  master 
was  not  liable  for  medicines,  &c.  furnished  to  his  servant. 
Having  been  favoured  unth  a  note  of  that  case,  which  is  not 
in  print,  I  have  here  subjoined  it  as  a  decision  by  the  Court  on 
that  point. 


Nbwby  v.  Wiltshire. 

ASSUMPSIT  for  money  paid,  laid  out,  and  expended  for 
the  defendant's  use,  which  came  on  to  be  tried  at  the 
assizes  for  the  county  of  Cambridge;  when  the  following  case 
was  reserved. 

The  case  stated.  That  the  defendant,  'a  former,  sent  his 
waggon  in  May,  1784,  to  Cambridge;  and  in  returning,  a  boy 
that  had  been  sent  with  it,  fell  from  the  shafts  and  broke  his 
leg;  that  the  boy  could  not  be  removed  out  of  the  parish 
where  the  accident  happened,  on  account  of  the  danger  it 
might  occasion;  that  the  plaintiff  was  overseer  of  the  parish 
where  the  accident  happened,  and  took  the  charge  of  getting 
the  boy  cured  upon  himself;,  that  it  was  necessary  to  cut  off 
the  leg;  and  the  overseer  expended  in  and  about  the  cure  321.; 
that  afterwards  the  boy  served  the  remainder  of  the  year  with 
his  master,  and  the  action  was  brought  to  recover  from  the 
defendant  the  expenses  of  the  boy's  cure. 

Sayer,  for  the  plaintiff,  contended  that  the  action  was  well  r  ^^  -i 
brought,  and  insisted  first,  that  the  master  was  generally  liable 
for  the  cure  of  all  accidents  that  might  happen  to  his  servant 
while  in  his  service.  2dly,  That  he  was  liable  upon  the  par- 
ticular circumstances  of  the  case.  The  parish  had  nothing  to 
do  with  accidents  of  this  sort;  and  a^aiaster  could  not  dis- 
charge 
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1784.  charge  a  servant  in  his  sickness,  but  was  bound  to  nnuntain 
him  as  long  as  it  lasted.  Rex  v.  ChrUtchurch.  Bur.  Set.  On, 
158.  The  master  might  have  a  particular  aetionior  the  beat- 
WnwBHiBE.  ing  of  his  servant,  upon  the  principle  of  the  loss  of  service ;  and 
in  2d  BulsL  332,  an  action  was  brought  by  a  master  against  a 
surgeon  for  prolonging  the  cure  of  his  servant.  The  feir  in- 
ference is,  that  the  master  is  liable  generally  to  bear  the  ex- 
penses. He  cited  Stra.  99. — ^2dly,  The  master  was  bound  to 
answer  the  same  under  the  particular  circumstances  of  this 
case,  and  cited  fVdtwm  v.  Turner,  BuU.  N.  P.  281. 

Wilson  for  the  defendant. — ^Thls  action  is  not  maintainable 
by  one  parish-officei:  only.  There  was  no  order  made  to  re- 
move the  pauper :  the  action  ought  to  have  been  brought  by 
the  boy  himself,  or  by  the  surgeon  who  cured  him.  If  the 
parish  is  liable,  the  master  is  not ;  and  there  is  nothfaig^  In  the 
case  that  will  amount  to  an  express  undertaking  on  the  part 

[  741  ]  of  the  master :  his  ability  to  maintain  the  servant  is  out  of  the 
question,  as  it  would  be  impossible  in  a  case  of  this  kind  to 
ascertain  that;  and  the  question  is,  Whether  a  master,  who 
has  contracted  to  pay  II.  lOs,  a  year,  wages  and  board,  is  also 
liable  by  the  force  of  th«t  contract,  to  pay  322.  for  the  cure  of 
his  leg  ?  The  court  will  not  say  that  he  is  under  aft  knplied 
cointract  to  do  it,  Unless  there  was  Mrong  authcnfty  to  warrant 
the  position.  The  only  case  which  proves  this  idea  is,  IZer  r. 
Chrigtcburch;  but  there  the  Judge's  Return  was  extraju^Udal, 
and  could  not  imply  an  engagement  to  the  extent  of  tiie  pre- 
sent. The  general  uiderstanding  upon  the  subject  has  always 
been,  that  the  master  is  not  obliged  to  pay  for  medicines  far- 
nished  during  tke  sickness  ot  his  servant :  and  there  being  no 
cases  on  the  subject,  ts  a  proof  that  such  action  is  not  mmntain- 
able.  The  l^slature  has  wisely  throvpn  diaiges  of  fhb  kind 
upon  the  paririi  at  large,  as  they  havein  cases  ^factions  agmnst 
&e  hundred ;  mat  tJipcfk  a  principle  of  negHgence,  %*at  that  the 
burden  may  be  divided.  If  the  court  decides  thSt  fhe  toaster 
is  liable,  it  will  greatly  dlscouragie  yearly  hirings.  Pei-haps 
it  may  be  said,  that  the  master  is  liiable  for  the  board  of  the 
pauper,  if  not  for  the  e^cpenses  of  the  core ;  btft  no  tMstin^ion 
can  be  made  between  what  was  food  uid  what  was  oidy  me- 
^Kcines  j  and  the  same  person  fnt»t  he  Uable  for  bolli.  IFof- 
3on  V.  Tkcrmt,  prores  that  the  paritAi  is  liable,  wiAoHt  an  e^- 

r  742  1     V^^^^  original  undertaking. 

Sayer,  in  reply,  satd^  the  parish  was  caHed  upon  In  Ibis  case. 
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ex  necessitate  rei ;  and  therefore,  not  precluded  from  their  re-       1784. 

medy  against  the  master,  they  woidd  have  been  liable  to  an       

indictment  for  neglecting  the  boy  in  that  situation.    No  ob-      Newby 
jection,  that  only  one  overseer  brings  the  action,  for  this  was  Wiltshsre. 
the  only  acting  overseer,  and  he  only  paid  the  money  for  the 
cure. 

Lord  Mansfield,  Chief  Justice. — ^I  don't  applaud  the  hu- 
manity of  the  master  in  this  case ;  he  does  not  inquire  after 
his  servant  for  six  weeks  after  the  accident ;  and  wh^i  he  does, 
'^  he  passes  by  on  the  other  side."  I  think,  in  general,  a 
master  ought  to  maintain  his  servants,  and  take  care  of  them 
in  sickness;  but  the  question  now  is.  What  is  the  law?  There 
is,  in  point  of  law,  no  action  against  the  master  to  compel 
him  to  repay  the  parish  for  the  cure  of  his  servant :  no  autho-  r  ^43  i 
rity  whatsoever  has  been  cited ;  and  it  seems  to  me  that  it 
cannot  be.  The  parish  is  bound  to  take  care  of  accidents; 
they  do  their  duty  in  that  respect;  therefore  I  am  inclined  to 
think  that  the  plaintiff  cannot  recover. 

Willes  and  Askurst,  Justices. — Same  opinion. 

Buller,  Just. — ^The  objection  with  regard  to  only  one  over- 
seer bringing  the  action,  I  think,  cannot  be  got  over;  for  the 
sole  act  in  the  business  by  one,  viz.  paying  the  money,  is  not 
sufficient;  all  should  have  joined. 

Judgment  for  the  Defendant. 
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INDEX 

TO  THE  SECOND  VOLUME, 

Which  begins  at  page  465. 


A 

Action. 

TO  recover  back  money  paid. 
Vide  Assumpsit,  No.  1^  S,  3^  5. 
Action  for  money  had  and  received. 

Vide  Payment, 
'  on  the  case. 

Vide  Master  and  Servant. 

Adultery. 

1.  In  an  action  for  crim.  con.  evidence 
of  misconduct  in  ttie  woman  subse- 
quent to  her  elopement  from  her  hus- 
band, is  not  admissible.        Page  563 

2.  A  letter  written  by  the  wife  previous 
to  her  connexion  with  the  ddfendant^ 
is  admissible  evidence.  5S4 

Agent. 

1.  Where  a  clerk  or  servant  receives 
money  for  any  person,  he  shall  be  a 
good  witness  for  the  person  who  paid 
the  money,  to  prove  the  jNiyment 
over  to  the  principal  without  a  re- 
lease, though  he  might  make  him- 
self liable  on  the  receipt  of  it.        509 

2.  AVhere  a  person  is  employed  to  re- 
ceive money  for  another,  and  he  em- 
ploys a  third  person  to  receive  it, 
proof  of  the  money  having  come  to 
the  hands  of  such  third  person,  ia 
sufficient  to  charge  the  principal.  510 

3.  A  promise  to  pay  by  a  servant  or 
a^ent  intrusted  by  a  party  to  transact 
his  business,  is  sufficient  to  take  acase 
out  of  the  statute  of  limitations    511 

4.  Wh««  a  person  gives  an  order  for 
goods  for  a  third  person,  to  a  trades* 


man,  and  at  the  same  time  informs 
the  tradesman  they  are  for  a  third 
person,  the  person  ordering  them 
shall  not  be  liable.  Page  567 

Vide  Pleading,  No.  3. 

Agreement. 

1.  An  agreement  for  a  lease  of  premises, 
though  under  the  annual  rent  of  5/. 
requires  a  stamp,  if  the  interest  be  a 
benaficial  one.  595 

Vide  Contract. 

2.  Money  paid  under  an  agreement 
which  has  not  been  performed,  may 
be  recovered  in  an  action  for  money 
had  and  received.  639 

Vide  Assumpsit. 

Alien. 

A  foreigner  bom  in  a  state  at  peace 
with  this  coimtry,  but  who  is  taken 
on  board  an  enemy*s  ship  and  made  a 
prisoner  of  war,  may  sue  on  a  contract 
made  after  he  is  a  prisoner.  581 

The  operation  of  the  alien  bill  does  not 
prevent  the  bringing  of  actions  by 
aliens  to  recover  monev  due  to  them ; 
it  only  prevents  its  bemg  sent  out  of 
thekmgdom.  628 

Annuity. 

Where  an  annuity  has  been  declared 
void  for  some  defect  in  the  memorial, 
and  the  attorney  who  prepared  the 
deeds  is  sued  for  negligence,  and  pay^ 
the  iDoney  given  as  i&  consideratioa 

to 
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to  the  grantee,  he  cannot  maintain 
an  action  of  assumpsit  to  recover  this 
money  so  paid  back  from  the  grantor. 

Page  527 

Arrest. 

An  action  for  false  imprisoBmant  1*^ 

against  a  sheri£f  fyr  an  arrest  made 

by  the  bailiff,  after  the  return  of  a 

writ.  585 

Vide  Sheriff^Conslable. 

AssauU. 
Vide  Constable. 


Assumpsit. 

I.  Where  a  party  has  a  good  defence  to 
a  demand,  notwithstanding  which  he 
pays  it,  he  shall  not  be  allowed  to  re- 
cover it  back  in  assumpsit.  546 

8.  Where  money  has  been  paid  fbr  any 
service  to  be  performed,  and  which  is 
to  be  repaid  at  a  future  day  if  the 
service  is  not  performed ;  if  it  appears 
that  the  person  who  undertook  to  do 
such  service  could  not  do  it,  and  had 
imposed  upon  the  party,  an  action 
lies  immedkttly  to  recover  the  money 
back.  5^2 

3.  Where  an  annuity  has  been  declared 
void  fbr  a  defect  in  t£e  memorial, 
and  the  attorney  who  prepared  the 
deeds  is  sued  for  negligence,  and  pays 
back  the  consideration-money  to  the 
grantee,  he  cannot  miaintain  assumpsit 
to  recover  the  money  so  paid  from  the 
ffrantor.  527 

4.  where  a  party  has  paid  money  in 
consequence  of  a  bill  filed  against 
him  to  compel  performance  of  a  con- 
tract, he  haying  put  in  no  answer, 
and  he  afterwards  discovers  that  he 
has  been  cheated  in  the  matter  that 
was  the  subject  of  such  bill,  he  is  not 
barred  by  such  payment,  but  may 
bring  an  action.  573 

5.  If  a  creditor  accepts  the  note  of  a 
third  person,  it  is  as  money  paid  to 
the  use  of  the  debtor :  and  such  third 
person  may  maintain  assumpsit  for 
money  paid.  571 

6.  Where  money  has  been  paid  under  a 
written  agreement,  but  which  agree- 


ment one  party  has  been  unable  to 
perform,  the  other  party  may  main- 
tain €UsumpsU  for  money  had  and  re- 
ceived, and  is  not  bound  to  dedaiie 
specially.  Page6S9 

7.  Where  money  has  been  deposited  on 
an  ill^al  wager,  it  may  be  recovered 
back  nam  the  winner  after  the  wager 
has  been  lost.  629 

8.  Where  money  has  been  voluntarily 
paid,  assumpsit  will  not  lie  for  it.  720 


Attorney. 

I.  An  attorney  who  had  been  con- 
cerned for  a  defendant  in  an  action, 
but  who  is  not  so  at  the  time  of  the 
trial,  may  be  called  as  a  witness  to 
prove  an  offer  on  the  past  of  the  de- 
fendant at  the  time  the  attoniey  wn 
employed  by  him  to  settle  the  ac- 
coimt,  and  pay  the  plaintiff  a  smn  of 
money.  474 

3.  The  master's  book  from  the  office 
wherein  are  entered  tiie  names  of  the 
attorneys  of  the  court,  is  good  evi- 
dence to  prove  a  man  an  eJtomey, 
virithout  production  of  the  rolL  526 
Vide  JnnuUif, 

3.  It  is  not  actionable  to  say  of  an  at- 
torney, '^  I  have  taken  out  a  summons 
to  tax  his  bill ;  1  shall  bring  him  to 
book,  and  have  him  strucK  off  the 
roll  j"  aliter  to  say,  "  he  deserves  to 
be  struck  off  the  roll.*'  524 

Attorney  (power  qf.J 

A  power  of  attorney,  when  given  as 
part  of  a  security,  is  not  recoverable. 

565 

Auction. 
Vide  Sale^Bankrupts. 

Award. 

If  a  cause  is  refierred  after  issae  joined, 
and  an  award  is  made,  but  the  plain- 
tiff not  assenting  to  it  proooeds  m  the 
cause,  the  awaid  should  be  pleaded  as 
^p\GSkpu\si8mme(miimsmcs.     504 

BaH 
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B. 

Bail 

Bail  to  the  sheriff  not  admissible  wit- 
nesses where  the  attachment  against 
the  sheriff  has  been  set  aside^  but 
ordered  to  stand  as  a  security. 

Page  605 

Bailiff. 

Vide  Sheriff. 

1.  The  office  of  sheriff's  bailiff  is  par- 
ticular and  personal ;  and  there  can 
be  no  such  thing  as  a  partnership  be- 
tween two  officers^  so  that  the  act  of 
one  shall  bind  the  other.  508 

2.  If  a  bailiff  takes  money  from  a  per- 
son colore  officii,  for  any  thing  done  in 
the  course  of  his  duty,  which  he  is 
not  by  law  entitled  to,  an  action  lies 
against  the  sheriff,  though  there  is  no 
evidence  of  the  money  having  come 
to  his  hands.  507 

Banker, 

1.  Bankers  may  pledge  bills  paid  into 
their  houses  by  persons  keeping  ac- 
counts with  them.  529 

3.  A  banker's  cheque  may  be  taken  by 
a  person  after  the  day  it  is  due :  and 
that  circumstance  alone  will  not 
vitiate  it.  575 

Bankrupt. 

1.  A  clerk  of  the  custom-house  who  re- 
ceives debentures  for  merchants,  on 
which  he  gets  the  money,  and  has  a 
commission,  and  employs  the  money 
so  received  in  discounting  bills  for 
his  own  benefit,  is  not  a  trader  with- 
in the  bankrupt  laws.  555 

2.  In  order  to  overreach  a  conmiission 
by  proving  an  act  of  bankruptcy 
prior  to  the  time  the  petitioning  cre- 
ditor's debt  accrued,  proof  of  an  act 
of  bankruptcy  is  not  alone  suffinient ; 
there  should  also  be  a  proof  of  the 
existence  of  a  debt  sufficient  to  sup- 
port a  commission.  597 

Vide  Stopping  in  transitu. 

3*  Atradermaycoqmutaoac^olbaak- 


ruptcy  though  not  denied  to  a  creditor, 
if  he  sees  him  and  goes  out,  under 
the  pretext  of  getting  mon^,  but  in 
fact  does  not  endeavour  to  do  so,  but 
thereby  avoids  his  creditor.  Page  651 
.4.  A  sale  by  the  mortgagee  of  a  bank-* 
rupt's  estate,  is  liable  to  the  auctv>n 
duty .  699 

Baron  and  Feme. 

1.  If  a  wife  by  ill-treatmeBt  of  the  hiia- 
band,  and  fear  of  bodily  injwy,  is 
forced  to  quit  her  husband's  house, 
any  person  may  safely  feoeive  herj^ 
and  not  be  subject  to  em  actjoa  %t  ttie 
husband's  suit.  480 

2.  The  wife  of  a  foreigner  wJbo  ha»  re- 
sided in  this  country,  but  who  has 
gone  abroad  and  continued  abMnl  for 
a  length  of  time,  i&  liaUe  to  d^iits 
contracted  by  her  in  the  httsb«D4*8 
absence.  554 

3.  Where  a  tradesman  has  supplied  1^ 
foreiCTer  with  goods,  and,  after  he 
has  left  the  ki^dom,  continues  to 
supply  the  wife,  she  is  liable  far  the 
gcx>ds  ftimished  after  the  husband 
quitted  the  kingdom.  SS7 

4.  A  debt  owing  by  the  wife  dum  sola, 
cannot  be  set  off  to  an  action  brought 
by  the  husband  alone,  unless  he  has 
promised  to  pay  the  debt  after  mar- 
riage, and  thereby  made  it  his  own. 

594 

5.  If  a  man  allows  a  woman  to  use 
his  name  and  pass  for  his  wife,  he 
shall  be  bound  to  pay  for  goods  fur- 
nished to  her,  even' by  a  tradesmaii 
who  knew  that  the  parties  were  not 
married.  6df 

BUI  in  Chancery. 

A  bill' in  chancery  is  only  evidence  of 
the  existence  of  such  bill,  and  of  a 
suit  depending,  not  of  any  of  the 
facts  contained  in  such  bill.  496 

Bill  of  Exchange. 

1.  Although  a  bill. of  exchange  is  in- 
dorsed abroad,  yet  if  the  usual  resi- 
dence of  the  indorMr  is  in  Fmgjmd, 
aadhis  absence  only  temporary,  no- 

Uce 
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lice  of  the  non-payment  of  the  bill 
ffiven  at  his  usoal  place  of  residence 
18  sufficient.  Page  51 1 

2.  And  in  such  a  case  a  demand  on  the 
wife  or  servant  is  sufficient.         ibid, 

3.  It  is  not  necessary  that  notice  of  the 
non-acceptance  or  non-payment  of  a 
bill  of  exchange  should  be  accompa- 
nied with  a  copy  of  the  protest.    511 

4.  If  there  are  no  effects  of  the  drawer, 
thoc^  there  are  some  of  the  indorser, 
in  tibie  hands  of  the  acceptor,  notice 
to  the  drawer  of  non-payment  by  the 
acceptor  is  not  necessary.  515 

5.  Securities  left  m  the  hands  of  the 
acceptor  to  raise  money  on,  but  on 
which  no  money  has  b^n  raised,  are 
not  effects  in  the  hands  of  the  ac- 
ceptor. 516 

6.  Giving  time  to  the  acceptor  of  a  bill 
of  exchange,  does  not  discharge  the 
drawer  if  he  has  no  effects  in  the  ac- 
ceptor's hands.  517 

7.  It  is  not  necessary  to  set  out  the  pro- 
test of  a  bill  of  exchange  in  the  de- 
claration }  but  if  it  is  set  out,  it  must 
be  proved.  550 

Vide  Fraudt. 

8.  Although  the  consideration  of  a  bill 
of  exchange  in  its  creation  may  have 
been  illegal,  yet  that  does  not  entitle 
the  acceptor  to  call  upon  a  remote  in- 
dorse (except  in  the  cases  of  usury  or 
gaming)  to  prove  the  consideration 
on  which  he  had  it,  unless  he  can  be 
unplicated  in  the  original  transaction, 
and  be  proved  to  have  been  privy  to 
it.  558 

9.  A  note  given  for  compounding  a  mis- 
demeanor, is  recoverable  by  law.  643 

10.  In  an  action  by  the  indorsee,  an  ad- 
mission by  the  indorser  of  his  hand- 
writing, is  evidence  against  the  maker 
of  a  note.  647 

11.  Where  a  witness  to  a  note  becomes 
incapacitated,  proof  of  defendant's 
hand-vniting  is  sufficient.  597 

Book. 

Entry  in  books  when  evidence. 
Vide  Evidence.— No.  13. 

Broker. 
A  broker  who  has  advanced  money  upon 
gooda  may  dednre  on  a  special  con- 


tract respecting  the  sale  of  them,  as 
if  they  were  his  own  goods,  even 
though  the  sale-note  mentions  the 
name  of  the  principal,  and  such  is  not 
a  variance.  P«^«  493 

c. 

Conspiracy. 

In  an  indictment  for  a  conspiracy,  the 
prosecutors  may  go  into  general  evi- 
dence of  its  nature,  before  it  is  brought 
home  to  the  defendant.  719 

Constable. 

1.  A  constable  is  not  justified  in  takii^ 
a  person  into  custody  for  a  mere  as- 
sault, unless  he  is  prnent  at  the  time 
the  assault  is  committed,  and  inter- 
poses with  aviewto  preveitt  a  breach 
of  the  peace;  but  if  an  afl&ay  has 
happened,  and  a  wound  has  been 
given,  which  there  is  reasonable 
ground  to  suppose  may  end  in  a 
Felony,  a  constable  may  take  the  party 
who  has  given  such  wound  into  cus- 
tody, without  a  warrant.  540 

2.  A  constable  acting  coU>re  officH,  is 
not  protected  by  statute  94  Geo.  II. 
c.  44,  where  the  act  committed  is  such 
as  his  office  gives  him  no  authority 
to  do.  542 

Contract. 

1.  When  a  declaration  is  on  a  contract 
stated  specially,  it  must  set  out  the 
whole ;  but  when  it  is  on  an  agree- 
ment, and  the  contract  is  ooly  given 
in  evidence  of  the  agreement,  the 
party  may  forego  part,  and  go  for  the 
residue.  536 

2.  Where  a  contract  has  been  entared 
into,  if  anv  thing  is  added  to  it  after- 
wards, it  does  not  so  far  make  part  of 
the  original  contract  as  to  make  it  ne- 
cessary to  include  it  in  a  declaration 
on  the  original  contract.  537 

Copies. 

Copies  from  the  transfer-books  of  stock 
are  good  evidence.  665 

Co$U. 
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A  pera<m  admitted  as  B,gau4Skm  laan 
in£uit  on  record^  is  liable  to  costs. 

Page  47S 

Vide  BcideneCyNo.  B,  9. 


IK89(Pes$. 

Where  a  diitreM  has  bMa  msii»,  the 
mere  act  of  making  an  inTientorf  does 
not  so  fir  imi^cate  the  par^  \rtio 
made  lt«  as  to  i«bject  hiaa  to  an  ac- 
tion in  case  of  any  trregoUtfity  in 
making  the  diatreaa.  K3 

DemHg  nmrik  CMiM. 

To  gtve  effect  to  aI>oiMltff  iiior<j«  Coma, 
the  deceased  most  at  the  time  of  the 
supposed  giit,  pay  with  all  dominion 
over  the  thing  in  question.  56S 

K 

Vide  Landlord  and  Tenant. 

Eioape. 

In  an  action  against  the  riteitf  for  an 
escape,  to  support  die  dhwation  in 
the  declaration,  that  the  defendant 
was  held  to  bail  under  ao^  by  virtue 
of  an  affidavit  to  hold  to  bail,  the 
affidavit  must  be  given  in  evidence, 
and  the  indorsement  on  the  writ  is 
not  sufficient  071 

Vide  Skeriff. 

Evidence. 

1.  In  an  action  on  the  case  for  keeping 
a  mischievous  dog,  proof  of  a  report 
having  prevailed  that  the  dog  had 
been  bit  by  a  mad  dog,  is  evidence  to 

Sto  the  jury  of  d^^idant*s  koow- 
Ige  that  ihm  dcg  was  dangecoua,  on 
a  count  stating  that  feet.  48^ 

9.  The  protest  of  the  master  of  a  ship  is 


h 


dtnv  evi^fenee  Uf  cottffadM  ^b^  teiti* 
ttKmy  of  the  toMieti  ita>t  to  OnsW  a 
vttrianoe  betweeh  it  and  Hie  con- 
demnation. Page  490 

3.  A  biH  in  Chancery  is  not  evidence  of 
the  fects  chaiged  in  it;  it  is  only  evi- 
dence of  the  esdstence  of  such  biB, 
and  of  the  matters  in  dispute  between 
the  parties.  499 

4.  Amemorialof  aconteyAnoefttKmtfae 
Hcgister-office,  ra  not  evidence  o^  HxA 
contents  of  such  conveyances  uxdess 
there  has  beett  notice  to  prodact  tiie 
original.  549 

5.  The  Master's  book  is  evideitoe  of  a 
person's  being  an  attorney^  t^ithottt 
producing  the  rolL  596 

6.  In  an  action  for  crim.  con.  evidence 
of  misconduct  of  the  woman  subae- 
quent  tb  heir  ebpement^  is  not  admis* 
sible.  5i0S 

t.  A  tetter  written  by  the  vrffe  prevkmli 
to  her  connection  witti  the  imndlmt, 
is  admisB3>te.  56S 

Vide  Pleading,  No.  1,  %  4,  t. 

6.  Under  a  claim  cdP  right  by  custom  for 
all  the  inhabitants  of  a  pari^h^  evi«  . 
dence  that  a  person  claiming  such 
right  rented  a  tenement  within  the 
purish,  which  he  used  occasionally, 
though  he  did  not  actually  reside 
there,  will  support  the  custom.     545 

9.  Where  a  party  claims  a  ri^ht  to  use 
a  piece  of  ground  bdoagmg  to  noh 
o^er  for  a  lawful  purpose,  he  smst 
shew  that  he  used  it  in  a  lawfol 

•  way,  or  he  will  be  considered  a  ties- 
passer.  544 

10.  A  verdict  on  an  issue  directed  out 
•f  the  Exdbequer,  to  try  whether  the 
defendants  were  partners  at  a  given 
time>  in  oonsequenee  of  a  bill  ffied  by 
one  ef  them  against  the  other,  is 
good  evidence  to  prove  theaa  part- 
ners in  an  action  at  law  againat  them 
both.  e06 

11.  If  plaintiff  in  an  action  of  irover 
produces  written  evidence  in  proof  of 
his  property,  but  feils  in  establish- 
ing it,  he  shall  not  afterwards  be  al- 
lowed to  recur  to  his  mere  possessory 
title.  617 

18.  If  defendant  justifies  under  a  wiH 
out  of  the  Exchequer,  reciting  an  in- 
formation, the  infonaation  itsw  amst 


INDEX  TO  VOL-  U. 


be  produced^  and  appear  to  be  jNrior 
to  the  writm  the  cause.  Page  641 
IS.  An  entry  made  by  a  servant,  spe- 
cifying the  terms  oi  an  agreement, 
is  not  evidence  after  his  death,  by 
proving  his  hand-writing.  646 

14.  The  poftea  is  evidence  of  a  verdict 
to  the  amount  of  the  sum  indorsed, 
and  is  good  evidence  on  a  set-ofif  to 
the  extent  of  it.  648 

15.  A  letter  finom  the  plaintiff  on  the 
record,  is  evidence  in  Ui6  cause  for  the 

.  defendants,  even  though  the  plaintiff 
is  only  nominal,  and  another  person 
is  really  interested.  653 

16.  Vide  Copies. 

17.  Vide  Escape. 

18.  A  letter  vmtten  by  a  witness  ex- 
amined on  a  trial,  may  be  given  in 
evidence  to  contradict  the  testimony 
he  then  gives.  691 

19.  A  notanal  copy  of  the  condemnation 
of  a  ship  as  not  worth  repairing,  is 
only  evidence  of  the  fact  of  her  having 
becai  condemned^  not  of  the  parti- 
cular defects  on  which  the  condemna- 
tion was  grounded.  700 

Execution. 
Vide  Goods. 

Executor. 

1.  Where  an  executor  brings  an  action, 
he  shall  not  be  called  upon  to  prove 
bis  testator  dead,  unless  there  is  a  plea 
of  ne  unques  executor.  564 

2.  If  a  woman,  executrix  to  her  hus- 
band, is  possessed  of  his  goods,  uses 
them  as  her  own,  and  afterwards 
marries  a  second  husband,  who  con- 
tinues to  use  them  as  his  own,  it  is 
such  a  devastavit  as  shall  subject 
them  to  an  execution  against  the  se- 
cond husband.  651 

F. 

Factor. 

Where  a  fiftctor  sells  goods  as  a  prin- 
cipal, and  the  buyer  has  no  notice 
that  the  seller  is  only  a  factor,  he  has 
*     a  right  to  consider  the  factor  as  a 
principal,  and  may  set  off  debt  owing 


to  him  by  the  fiurtor,  to  an  action 
brought  by  the  principal  for  the  price 
of  the  goods.  .  Page  557 

Frauds.    (Statute  of) 

1.  A  promise  by  the  indorser  of  an  un- 
paid note,  to  indemnify  the  holder  if 
he  wiU  proceed  to  enforce  payment 
against  the  other  parties  to  the  note, 
must  be  in  writing,  or  it  is  void,  un- 
der the  statute  of  Frauds.  484 

2.  A  vmtten  order  given  by  the  seller  of 
goods  to  the  buyer,  directing  a  per- 
son in  whose  care  the  goods  are,  to 
deliver  them  to  the  buyer,  is  a  snfli- 
cient  delivery  vrithin  the  statute.  598 

3.  Where  plaintiff  declares  for  momy 
paid  on  a  deposit  on  the  sale  of  lamls 
which  has  b^n  abandoned,. and  states 
the  special  circumstances,  he  must 
prove  a  note  in  writing  of  the  sole, 
or  the  declaration  cannot  be  sup- 
ported. 659 

G. 

Guardian.  * 

1.  The  guardian  on  recovd  in  an  miisxi 
by  an  infant,  is  Ua\^  to  the  payment 
of  the  attorney's  bill,  though  he  did 
not  interfere  in  the  conduct  ol  the 
cause,  nor  was  any  way  interestwl  in 
it.  473 

2.  Altter  when  he  has  only  lent  his  name, 
or  was  induced  to  become  guardian 
through  misrepresentation.  t&* 

Goocb. 

1.  The  mere  possession  ci  goods  Is  not 
sufficient  to  subject  them  to  an  exe- 
cution agamst  the  party  in  whose  pos- 
session they  are  found,  if  it  be  proved 
that  they  have  been  really  and  bona 
fide  sold  to  another.  574 

H. 

Hoy. 

1.  How  far  the  liability  of  hoyiu^n  ex- 
tends where  goods  are  delive  t  d  at  a 
wharf.  '  693 

2.  Vide  Transitu. 

Ind  ctmeni 
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Indictment. 

Where  a  vessel  has  been  sunk  in  a  na- 
vigable river  by  accident  or  misfor- 
tune, an  indictment  will  not  lie  for  a 
nuisance  in  not  removing  it.  Page  675 

Ir\fant. 

1.  Where  a  father  gives  a  son  a  reason- 
able allowance  for  his  expences,  the 
son  is  solemnly  liable;  and  the  fkther 
is  not  liable  even  for  necessaries.   471 

S.  An  action  for  money  lent,  cannot  be 
maintained  against  an  infiwt.        47^ 

S.  An  action  is  not  maintainable  against 
an  infant  who  carries  on  trade  for  work 
done  in  the  course  of  such  trade, 
though  the  infant  gets  his  living  by 
his  trade.  480 

4.  The  payment  of  money  into  court  in 
an  action  against  an  infant,  is  not  an 
admission  of  plaintiff*s  right  of  ac- 
tion. 481 

Vide  Guardian. 

5.  ^Vhere  an  ejectment  has  been  brought 
on  the  demise  of  an  infant  which  has 
been  compromised,  and  the  tenant  in 
possession  has  attorned  to  the  infant, 
although  the  infant  on  his  coming  of 
age  does  not  accept  rent,  or  do  any 
act  to  confirm  the  tenantry,  yet  as  the 
former  ejectment  was  brought  at  his 
suit  and  for  his  benefit,  he  shall  not 
be  allowed  to  consider  the  tenant  as  a 
trespasser,  and  bring  a  new  ejectment 
without  a  notice  to  quit.  530 

6.  To  bind  an  infant  to  the  payment  of 
a  debt  contracted  during  his  infancy, 
and  for  which  he  would  not  be  liable 
without  a  new  promise,  there  must  be 
an  express  promise  to  pay.  Paying 
money  generally  on  account  of  the 
bill  will  not  be  sufficient.  6^ 

Limrance. 

1.  When  a  policy  has  been  adjusted, 
with  a  full  and  fear  disdosui'e  of  all 
the  circumstances,  it  is  conclusive 
against  the  parties^  and  the  insurer  is 
bound.  489 

2.  Jliter  where  there  has  been  fraud, 
or  a  mistake  in  the  law,  or  a  material 
fact.  t^. 


3.  Where  a  number  of  owners  of  ships 
subscribe  a  joint  fund  proportioned  to 
their  property  respectively,  and  are 
only  liable  to  losses  in  proportion  to 
the  fund  subscribed,  it  is  not  within 
the  Stat.  6  Geo.  I.  c.  18.      Page  513 

4.  The  protest  of  the  master  of  a  ship 
is  only  evidence  to  contradict  his  own 
testimony,  or  to  shew  a  variance  be- 
tween it  and  the  eondumnation.    490 

5.  On  a  policy  of  insurance,  with  leave 
to  touch  and  stay  at  any  port  on  her 
passage,  if  forced  into  any  such  port, 
she  is  not  protected  in  breaking  bulk. 

610 

6.  Where  a  vessel  is  warranted  neutral 
property,  she  must  have,  at  the  com- 
mencement of  her  voyage,  every  pa- 
per on  board  required  by  the  treaties 
between  the  nation  to  which  the  ship 
belongs  and  that  at  war  with  England. 

615 

7*  Malt  is  com  within  the  meaning  of 

the  clause,  *'to  be  free  from  average,** 

&c.  63S 


Joint  Action. 
Vide  Judgment. 

Judgment. 

Where  there  has  been  a  joint  action,  and 
one  defendant  has  suSered  judgment 
by  default,  he  is  a  good  witness  for 
the  rest.  559 

L. 

Landlord  and  Tenant. 

I.  If  a  lease  is  made  by  tenant  for  life, 
which  turns  out  to  be  void,  and  after 
his  death  the  next  in  remainder  re<« 
ceives  rent  from  the  tenant,  he  there-* 
by  creates  a  tenantcy  from  year  to 
year;  and  the  tenant  is  entitled  to 
notice  to  quit.  501 

S.  If  at  the  end  of  the  year  (where 
there  has  been  a  tenantcy  from  year 
to  year)  the  landlord  accepts  another 
pe»on  as  tenant,  without  any  surren- 
der m  writing,  such  an  acceptance 
shall  be  a  dispensation  of  any  nottoe 
to  quit.  WS 

3.  A 
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3.  A  tenant  from  year  to  year  is  only 
bound  to  fair  and  'tenantable  repairs, 
so  as  to  prevent  waste  or  decay  of  the 
premises,  not  to  substantial  and  last- 
ing ones.  Page  590 

vide  Noike  to  4iuU, 

4.  If  a  tenant,  whose  lease  is  expired.  Is 
permitted  to  continue  in  possession 
pending  a  treaty  for  a  renewal  of  his 
lease,  he  does  not  thereby  become  a 
yearly  tenant,  unless  rent  has  been 
received ;  but  so  strictly  at  will,  that 
he  may  be  turned  out  of  possession 
without  notice.  7 17 

Vide  Repairs, 

Lease. 

Vide  Landlord  and   Tenant — Notice   to 
quit. 

Libel. 

A  libellous  letter  written  to  the  party 
himself^  is  not  actionable.  6S5 

Limitations.     (Statute  of) 

1.  A  promise  to  pay,  made  by  a  servant 
or  agent  entrusted  to  transact  a  man*s 
business,  is  sufficient  to  take  a  case 
out  of  the  statute  of  limitations.  511 

3.  Where  cross  bills  of  exchange  have 
been  given  between  parties  for  their 
mutual  accommodation,  all  of  which 
would  be  barred  by  the  statute  of 
limitations,  but  one  of  the  parties  has 
kept  his  demand  alive  by  suing  out 
process^  this  shall  operate  in  the  same 
way  as  to  the  others,  and  they  may  be 
set  off.  570 

M. 

Malicious  Prosecution. 

*  In  an  action  for  malicious  prosecution 
where  the  defendant  gives  evidence 
of  a  probable  cause,  a  witness  may  be 
asked,  whether  tlie  plaintiff  is  not  a 
person  of  notoriously  bad  character. 

721 

Master  and  Servatii. 

1.  Where  a  clerk  or  servant  receives 
money  for  his  employer,  he  ahall  be 


a  good  witness  for  the  pendn  who 
paid  the  money  to  prove  payment 
over  to  the  prindpal  without  a  release, 
thomgh  he  might  make  himaelf  liable 
on  Uie  receipt  of  it  P^gs  (09 

Vide  Limiiaiump^Agemt. 

9.  A  coach  owner  is  not  liable  for  inju- 
ries happening  to  passengers  from 
accident  or  misfortune^  where  there 
has  been  no  negligence  or  defoult  in 
the  driver.  533 

3.  A  servant,  while  in  his  master's  ser- 
vice, may  solicit  business  from  his 
customers  for  himsslf  when  his  ser- 
vice is  at  an  end,  and  he  sets  up  on 
his  own  account.  732 

4.  A  master  is  not  liable  for  medicines 
for  his  servant,  unless  on  his  express 
undertaking.  7^0 

MemoriaL 

The  memorial  of  a  conveyance  is  not 
evidence  of  the  contents  of  such  con- 
veyance, unless  notice  has  been  given 
to  produce  the  original.  549 

N. 

Negligence. 
Vide  Master  and  Servant. 

Nonsuit. 

The  plaintiff  may  be  nonsuited,  though 
the  defendant  has  paid  moiiey  into 
court.  667 

Note. 

Vide  BdU. 

Notice. 
Vide  Bill  of  Exchange. 

Notice  to  quit. 

1.  What  shall  be  deemed  a  sufficient 
notice  to  quit,  where  the  commence- 
ment of  a  tanantcy  is  unknown.    589 

Vide  Landlord  and  Tenant. 

2.  When  an  ejectment  has  been  brought 
on  the  demise  of  an  infant,  which  is 
compromised,  and  the  tenant  in  pos- 
session 
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session  attorns  to  the  defendant,  al- 
though the  infant  on  his  coming  of  age 
does  not  accept  rent,  or  do  any  act  to 
confirm  thetenantcy,  yet,  as  the  former 
ejectment  was  brought  at  his  suit, 
and  for  his  benefit,  he  shall  not  be 
allowed  to  consider  the  tenant  as  a 
trespasser,  and  bring  a  new  ejectment 
without  notice  to  quit.  Page  530 

3.  Where  a  tenant,  on  being  appUed  to 
respecting  the.conmiencement  of  his 
holding,  informs  the  party  that  it 
begins  on  a  certain  day,  and  a  regular 
notice  to  quit  on  that  day  is  given,  he 
shall  be  bound  by  the  information 
he  so  gave,  and  not  be  permitted  to 
ihew  that  in  fiict  it  began  at  a  different 
time.  635 

Nuisance, 
Vide  Indictment, 


Partner. 

1.  Where  a  partner  has  withdrawn  his 
name  from  a  firm,  though  he  con- 
tinues to  receive  part  of  the  profits 
as  a  dormant  partner,  it  is  not  ground 
of  nonsuit  that  his  name  is  not  joined 
in  an  action  against  the  other  part- 
ners. 468 

2.  Where  one  partner  puts  the  name  of 
the  firm  on  a  bill ;  but  the  party  at 
whose  request  it  is  done,  and  who  re- 
ceives the  hill,  knows  that  it  is  not  on 

.  the  partnership  account,  nor  for  their 
benefit,  he  shedl  not  be  allowed  to  re- 
cover against  the  firm.  524 

3.  To  establish  a  partnership  between 
two  defendants,  a  verdict  on  an  issue 
directed  out  of  a  court  of  equity  to  try 
whether  the  defendants  were  partners 
at  a  certain  time,  in  consequence  of  a 
bill  filed  by  one  against  the  other,  is 
good  evidence.  608 

Payment. 

1.  If  a  creditor  accepts  the  note  (Catbird 
person,  it  is  as  payment  of  money  to 
the  use  of  the  debtor;  and  such  third 
person  may  recover  it  in  an  action  for 
money  had  and  received.  57 1 


2.  Where  a  debtor  makes  a  payment  ge- 
nerally, without  directing  the  appro- 
priation, it  shall  be  taken  to  be  made 
on  account  of  the  subsisting  debt, 
and  not  as  a  deposit,  or  on  any  other 
account.  Page  666 

Payment  of  Money  into  Court. 

The  payment  of  money  into  court  in  an 
action  against  an  infant,  is  not  an 
admission  of  plaintiff's  right  of  ac- 
tion. 481 

Pleading. 

1.  In  an  action  for  scandalous  words,  if 
the  whole  of  the  words  laid  in  any 
one  count  constitute  the  charge,  the 
whole  must  be  proved.  491 

2.  Aliter  where  there  are  distinct  alle- 
gations in  one  count;  here  proof  .of 
any  one  of  them  is  sufficient,  ib, 

3.  A  broker  who  has  advanced  money 
upon  goods,  may  declare  in  his  own 
name  on  a  contract  respecting  such 
goods ;  nor  is  it  a  variance  though  the 
sale  note  mentions  the  name  of  the 
principal.  493 

4.  If  cause  is  referred  after  issue  joined, 
and  an  award  is  made,  but  the  plain- 
tiff, not  assenting  to  the  award,  pro- 
ceeds in  the  cause,  the  award  should 
be  pleaded  as  a  plea  pui$  darrein  con- 
tinuance. 504 

5.  in  an  action  against  a  sheriff  for  a 
false  return,  the  declaration  should 
state  that  the  plaintiff  had  a  good 
cause  of  action  against  the  original 
defendant,  and  what  it  was;  and  is 
also  bound  to  prove  it.  477 

6.  Unless  the  defendant  has  pleaded  ne 
unques  expcutor  to  an  action  brought 
by  an  executor,  he  cannot  call  upon 
the  plaintiff  to  shew  that  the  testator 
is  dead.  564 

7.  It  is  not  necessary  to  set  out  the  pro- 
test of  an  inland  bill  of  exchange  in 
the  declaration;  but  if  it  is  set  out, 
it  must  be  proved.  550 

Vide  Contraet. 

8.  The  defendant,  under  the  general 
issue  in  an  action  on  a  bill  of  excnange, 
may  give  in  evidence  that  the  bill  was 
indoreed  to  the  plaintiff  subsequent 

to 
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to  an  act  of  bankruptcy  committed 
by  the  indoraer.  Page  611 

Vide  Escape. 

Pledge. 

Bankers  in  London  to  vbom  bills  are 
delivered  by  persons  who  keep  ac- 
counts with  them,  may  pledge  such 
biUs  for  money  advanced  to  tliem,  and 
the  pawnees  may  hold  them  against 
the  owners,  if  they  had .  no  notice  of 
the  nature  of  the  transaction  between 
the  parties.  520 

Postea. 
Vide  Evidence.    No.  14. 

Power. 

Where  a  power  of  attorney  is  part  of  a 
security^  it  is  not  revocable.  563 

Promissory  Note. 
Vide  Frauds. 

Protest. 

1.  The  protest  of  the  master  of  a  ship  is 
only  evidence  to  contradict  the  testi- 
mony of  the  mastei'^  not  to  shew  a 
variance  between  it  and  the  condem- 
nation. 490 

2.  It  is  not  necessary  that  notice  of  the 
non-acceptance  or  non-payment  of  a 
bill  of  exchange  should  be  accom- 
panied with  a  copy  of  the  protest.  511 

3 .  It  is  not  necessary  to  set  out  the  protest 
of  a  bill  of  exchange  in  the  declara- 
tion ',  but  if  it  is  set  out,  it  must  be 
proved.  550 

Vide  Frauds. 

Puis  darrein  Continuance. 
Vide  Award. 

R. 

Register.  ""'' 

A  memorial  of  a  conveyance  registered, 
is  not  evidence  of  the  contents  of  such 
conveyance,  unless  notice  has  been 
given  to  produce  the  original.      649 


Release. 
Vide  mtness.    No.  3. 

Repairs. 

A  tenant  from  year  to  year  is  only  bound 
to  fiiir  and  tenantable  repairs,  so  as 
to  prevent  wastes  not  to  lasting  and 
substantial  repairs.  Page  590 

Replevin. 

Under  the  bsue  of  riens  en  arrere,  the 
plainti£f  cannot  controvert  the  hold- 
ing, as  stated  by  thd  defendant  in  his 
avowry.  669 

Road. 
Custom  of  the  road  in  travelling.     685 


Sailor.    • 

To  enable  the  plaintiff  to  recover  the  pe- 
nalty under  the  statute  37  Geo.  III. 
c.  73,  the  articles  of  the  ship  in 
which  the  sfdlor  sailed  from  England 
(if  any)  must  be  produced. 

Sales. 

1.  The  putting  dovni  the  name  of  an 
artist  in  a  catalogue  at  a  sale,  as  tlie 
painter  of  a  picture,  is  not  such  a 
warranty  as  will  subject  the  party  to 
an  action  in  case  it  turns  out  that  lie 
was  mistaken,  and  that  the  picture 
was  the  work  of  another  artist.     5?^ 

2.  If  the  seller  of  an  estate  is  to  produce 
his  title-deeds,  or  make  a  good  title 
by  a  particular  dayj  if  he  fieuls,  Ibe 
other  party  may  maintain  an  action  uf 
assumpsit  to  recover  the  deposit.  640 

Vide  Bankrupt.    No.  4. 

Set-off. 

1.  Where  the  notice  of  set-off  is  for 
money  paid  to  the  use  of  the  plain- 
tiff, and  it  appears  to  have,  been  paid 
in  taking  up  promissory  notes  oi  the 
plaintiff's,  it  is  admissible  without  be- 
being  the  object  of  a  special  notic«.569 

2.  Where 
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2.  Where  cross  bills  of  exchange  have 
been  given  between  parties,  all  of 
which  would  be  barred  by  the  statute 
of  Limitations,  but  one  of  the  parties 
has  kept  his  demand  alive  by  suing 
out  process,  this  shall  operate  in  the 
same  way  as  to  the  others,  and  they 
may  be  set  off.  Page  570 

3.  A  debt  due  by  the  wife  dum  sola, 
cannot  be  set  off  to  an  action  brought 
by  the  husband  alone,  unless  he  has 
promised  to  pay  the  debt  after  mar- 
riage. 594 

4.  W^ere  a  factor  sells  goods  as  a  prin- 
cipal, and  the  buyer  is  ignorant  that 
the  seller  is  only  a  fiactor,  he  has  a 
right  .to  consider  the  factor  as  his 
principal,  and  may  set  off  a  debt  due 
by  the  factor  to  him,  to  an  action 
brought  by  the  owner  of  the  goods. 

557 

5.  If  a  creditor  borrows  money  of  his 
debtor,  for  which  he  gives  a  security, 
this  shall  not  prevent  his  setting  off 
the  debt  due  to  himself,  even  though 
he  expressly  promised  to  pay  &e 
money  lent  to  him  for  which  he  gave 
the  security.  626 

Sheriff. 

1.  If  a  defendant,  against  whom  a  ca,  sa. 
has  issued,  is  seen  at  large,  and  in  the 
usual  course  of  his  business,  and  the 
sheriff  neglects  to  arrest  him,  or  re- 
turns non  esi  inventus,  he  is  liable  to 
an  action  for  negligence,  or  a  false  re- 
turn. 475 

2.  In  an  action  against  a  sheriff  for  a 
fedse  return,  the  declaration  should 
state  that  ^  plaintiff  had  a  good 
cause  of  action  against  the  original 
defendant,  and  what  it  was ;  and  he 
is  bound  to  prove  it.  477 

3.  If  a  sheriff^s  officer  takes  money  from 
any  person,  colore  officii,  for  any  thing 
done  in  the  course  of  his  duty  which 
he  is  not  entitled  to  by  law,  an  action 
lies  against  the  sheriff,  though  there 
is  no  evidence  of  the  money  coming 
to  his  hands.  507 

4.  An  action  for  false  imprisonment  lies 
against  a  sheriff,  for  an  arrest  made 
by  the  bailiff  after  the  return  of  a 
writ  585 

5.  Where  a  party  appoints  his  own  bai« 


liff,  he  cannot  call  upon  the  sheriff  for 
a  return  of  the  writ;  but  if  he  does 
call,  and  the  sheriff  returns  it,  he 
thereby  subjects  himself  to  an  action 
if  it  be  not  properly  executed. 

Page  591 

Vide  BaUiff. 
6.  In  an  action  against  the  sheriff  for  an 
escape,  such  evidence  as  would  be 
sufficient  to  charge  the  original  de- 
fendant with  the  defendant,  is  suf- 
ficient as  against  the  sheriff!  695 

Slander. 
Vide  Attorney. 

Stamp. 

1.  If  an  instrument  executed  abroad, 
requires  a  stamp  by  the  laws  of  the 
country  where  it  was  executed,  a 
a  party  cannot  sue  on  such  instru- 
ment here,  unless  it  has  the  stamp  re- 
quired in  the  country  where  it  was 
executed.  528 

2.  An  agreement  for  a  lease  of  premises, 
though  under  the  annual  rent  of  5/ .  is 
not  within  the  exception  of  the  Stamp 
Act,  if  the  interest  be  a  beneficial  one. 

595 

3.  Writing  the  %ord  "  settled,**  by  way 
of  receipt,  on  an  unstamped  piece  c^ 
paper,  subjects  the  party  to  the 
penalty,  for  writing  a  receipt  on  un- 
stamped paper.  621 

4.  A  written  agreement,  though  com- 
ing out  of  the  hands  of  the  qpposite 
party,  cannot  be  given  in  evidence  if 
it  is  not  stamped.  724 

Stock. 

1.  Omnium  is  stock  before  the  scrip- 
receipts  are  issued,  upon  which  the 
statute  prohibiting  stockjobbers  at- 
taches so  as  to  make  contracts  re- 
specting it  void.  931 

2.  Where  a  party  possessed  of  stock 
transfers  it  to  another,  who  receives 
the  money  under  an  agreement  to 
replace  stock  to  the  same  amount  at 
a  future  day,  though  the  party  mak- 
ing it  has  no  stock  standing  in 
his  name  at  the  time,  it  is  good 
within  Stat.  7  Geo.  II.  c.  8.  698 

Statute. 
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Statute. 


U. 


Vide  Constable. 


6  Ceo.   I.  r.  18. 
^&  Geo.  II.  c.  36. 


37  Geo.  m.  c.  73. 


Page  513 

7«2 
7«9 


Surety. 


Wben  a  party,  at  tlie  instadte  of  ano- 
ther,  has  beoome  security  for  a  third 
person^  and  the  person  who  prevailed 
on  him  to  become  secwity  has  been 
obliged  to  pay  all  the  money,  he  can- 
not call  upon  him  (the  surety)  for  a 
contribution.  478 

AUter  where  a  man  has  become  a  joint 
tecuriiiy  of  his  own  motion.  t^. 

T. 

Tenant. 
Vide  Landlord. 

Tratuitu.     (Stopping  in) 

1«  Where  a  party  transmits  money  on 
a  particular  account^  or  for  a  parti- 
cular purpose,  and  the  consignee  be- 
comes insolvoit  before  it  arrives,  the 
consignor  may  stop  it  in  transitu,  578 

9.  AlUer  where  k  is  a  general  remit- 
tance from  a  debtor  to  lus  creditor,  ib. 

3.  Where  goods  are  consigned  pursuant 
to  onhar,  and  wrive  at  the  port,  where 
they  are  put  into  the  king's  warehouse 
on  account  of  the  duties  not  being 
paid,  if  claimed  by  the  consignees 
before  an  actual  sale,  it  is  a  sufficient 
stopping  in  transitu.  683 

Trover. 

Trover  is  not  miuntainable,  unless  the 
party  is  in  actual  possession,  or  has 
an  immediate  right  of  possession  to 
the  property  for  which  the  action  is- 
brought.  465 

Trustiee. 

In  what  cases  a  trustee  should  join  in 
ejectment.  "  500 


Usury. 

It  is  not  an  objection  to  the  borrower  of 
money  being  a  witness  to  prove  usury 
in  a  9tti  tarn  action,  that  he  is  then  in- 
debted to  the  defendant  (m  the  balance 
of  accounts,  in  which  the  sums  lent, 
and  for  which  the  action  is  brought 
are  included,  if  those  specified  sums 
have  been  paid.  Page  486 

Vide  BUI  of  Exchange,  No.  8. 

V. 

Variance. 

1.  Where  the  declaration  in  an  action 
for  negligence  sets  out  the  writ,  it  is 
not  sufficient  that  the  name  of  the 
party  and  the  name  in  t^  writ  have 
the  same  sound  :  any  mis-spelling  is 
fatal  726 

2.  An  averment  that  the  defendant  was 
discharged  by  the  Court  of  Exchequer 
as  being  supersedeable,  is  not  a  vari- 
ance if  the  evidence  proives  the  super- 
sedeas to  have  been  by  the  ordor  of  a 
single  Baron.  727 

3.  if  an  addition  to  the  name  in  the  writ 
is  omitted  in  the  declaration,  it  is  not 
a  fatal  variance.  Aliter  if  found  in 
the  declaration,  and  not  in  the  writ. 

Vide  Broker.    Contract. 

Vestry. 

The  acts  of  one  vestry  are  not  binding 
on  a  succeeding  one ;  and  they  may 
be  confirmed  or  rescinded  by  such 
succeeding  vestry ;  but  its  confirma- 
tion is  not  necessary  to  make  the  acts 
of  a  preceding  one  valid.  667 

w. 

Wager^ 
Vide  Assumpsit,  7,  • 

Warrant. 

1.  A  constable  may  apprehend  a  per- 
son who  has  given  a  wound^  fh>m 

which 
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which  there  is  reasonable  ground  to 
suppose  a  felony  may  incur,  without 
a  warrant.  Page  640 

Vide  CoMtahle. 
2.  A  warrant  issued  to  arrest  a  person 
on  a  bill  found  for  a  n^isdemeanor^ 
and  to  have  him  at  the  next  sessions^ 
is  not  functus  officio,  alter  the  session 
is  expired;  but  the  party  may  be 
taken  up  under  it  at  any  future  time. 

683 

Warranty. 

1.  Setting  the  name  of  an  ^artist  oppo- 
site a  picture  in  a  catalogue,  as  the 
painter  of  such  picture,  is  not  such  a 
warranty  as  wiU  subject  the  party  to 
an  action.  57^ 

2.  A  warranty  that  a  horse  is  sound,  is 
not  felse,  because  the  horse  labours 
under  a  temporary  injury  from  an  ac- 
cident. 673 

Way. 

If  there  is  a  covenant  in  a  lease^  that  a 
lessee  shall  pull  down  part  of  a  build- 
ing for  the  lessor,  to  make  a  way 
across  the  ground  where  such  build- 
ing stood,  the  plaintiff,  in  an  action 
for  breach  of  such  covenant^  can  only 
recover  nominal  damages,  unless  he 
had  reserved  a  right  to  use  the  way 
when  made.  690 

Witness. 

1.  An  attorney  who  had  been  concerned 
for  a  defendant  in  an  action,  but  who 
is  not  so  at  the  time  the  cause  is  tried, 
may  be  called  as  a  witness  to  prove  an 
offer  on  the  part  of  his  client  to  settle 
the  account,  and  pay  the  plaintiff  a 
sum  of  money.  474 

9.  It  is  not  an  objection  to  the  borrower 
of  money  being  a  witness  to  prove 
usury  in  a  qui  tarn  action,  that  he  is 
at  the  time  indebted  to  the  defendant 
on  the  balance  of  an  account  (in 
which  the  sums  lent  and  for  which 
the  action  is  brought  are  included)  if 
those  specific  sums  have  been  paid. 

486 


3.  Where  a  clerk  or  servant  receives 
money,  he  shall  be  a  good  witness 
for  the  person  who  paid  the  money, 
to  prove  payment  over  to  the  prin- 
cipal without  a  release,  even  thoufi^ 
he  might  make^himself  liable  on  ue 
receipt  of  it.     '  Page  509 

4.  Where  one  defendant  suffers  judg- 
ment by  de&ult  in  a  joint  action,  and 
the  other  has  pleaded,  the  defendant 
who  has  suffered  judgment  by  default 
is  a  ^ood  witness  for  the  defendant 
who  has  pleaded.  552 

5.  Where  an  attachment  has  been 
granted  against  the  sheriff,  which  has 
been  afterwards  set  aside,  but  ordered 
to  stand  as  a  security,  the  bail  to  the 
sheriff  are  not  admissible  witnesses. 

60S 

6.  In  an  action  for  obstructing  a  water- 
course, a  person  claiming  a  right  to 
the  use  of  the  watercourse,  is  an  inad- 
missible witness.  679 

7.  A  letter  written  by  a  witness,  may 
be  given  in  evidence  to  contradict  a 
a  testimony  given  at  the  triaL       691 

8.  Where  a  witness  to  a  promissory 
note  becomes  incapacitated,  proof  6t 
the  party's  hand-writing  shall  be  suf- 
ficient. 697 

9.  A  witness  who  has  a  power  of  attor- 
ney from  the  phuhtiif  to  sue  for  a 
sum  of  money  which  is  doe  to  him, 
and  who  expects  to  pay  his  own  debt 
out  of  the  money  to  be  recovered,  is 
an  inadmissible  witness.  735 

10.  A  creditor  under  a  former  commis- 
sion of  bankruptcy,  to  whom  .the 
bankrupt  made  a  new  promise  to  pay, 
is  an  incompetent  witness  to  prove 
the  petitioning  creditor's  debt  under 
the  second  conmiission.  736 

fVrit. 

1.  An  action  for  folse  imprisonment  lies 
against  a  sheriff  for  an  arrest  made 
after  the  return  of  a  writ.  585 

9.  A  sheriff  cannot  be  called  upon  to 
return  a  writ,  if  the  party  appoints 
his  own  bailiff  5  but  if  he  does  return 
it,  he  is  liable  for  any  irregularity  or 
negligence  In  executing  it.  591 
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